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The  Second  Edition  of  this  volume  was  published 
in  1871.  SiQce  that  date  various  matters  have 
arisen,  connected  with  the  practice  and  history  of 
International  Law,  which  have  been  donsidiered  iq  the 
present  volume. 

Whilst,  however,  this  edition  was  passing  through 
the  press,  the  following  events,  which  otherwise  would 
have  been  noticed  iu  the  body  of  the  work,  have  hap- 
pened. 

The  Clayton-Bulwer  Treaty,  a.d.  1850  (referred  to 
in  vol.  i.  pp.  52,  309),  between  Great  Britain  and 
the  United  States,  respecting  the  future  communica- 
tion by  ship-canal  between  the  Atlantic  and  Pacific 
Oceans,  by  way  of  San  Juan  de  Nicaragua,  has  under- 
gone discussion. 

The  correspondence  between  the  American  Secre- 
tary of  State  (Mr.  Blaine)  and  the  English  Secretary 
for  Foreign  Atfairs  (Earl  GranviUe),  in  which  sug- 
gestions were  made  by  the  former  for  the  abrogation 
or  modification  of  the  treaty  in  question,  will  be  found 
in  the  papers  respecting  the  "projected  Panama 
"  canal,"  presented  to  Parliament  by  command  of 
her  Majesty,  1882.  Earl  Granville,  in  his  despatch 
to  Mr.  West,  the  British  Minister  at  Washington, 


states  the  following  conclusions  at  which  the  British 
Government  had  arrived  in  this  matter  : — 

"  1.  That  the  differences  which  arose  between  the 
"  two  Governments  in  regard  to  the  Treaty,  and 
"  which  occasioned  at  one  time  considerable  irritation, 
"  but  which  have  long  since  been  happily  disposed 
"  of,  did  not  relate  to  the  general  principles  to  be 
"  observed  in  regard  to  the  means  of  interoceanic 
'^  communication  across  the  isthmus,  but  had  their 
"  origin  in  a  stipulation  which  Mr.  Blaine  still  pro- 
"  poses  in  great  part  to  maintain.  He  wishes  every 
"  part  of  the  Treaty  in  which  Great  Britain  and  the 
"  United  States  agree  to  make  no  acquisition  of  terri- 
"  tory  in  Central  America  to  remain  in  full  force, 
"  while  he  desires  to  cancel  those  portions  of  the 
"  Treaty  which  forbid  the  XTnited  States  fortifying 
'^  the  canal,  and  holding  the  political  control  of  it 
"  in  conjunction  with  the  coimtry  in  which  it  is 
"  located. 

"  2.  That  the  declarations  of  the  United  States' 
"  Government  during  the  controversy  were  distinctly 
"  at  variance  with  any  such  proposal  as  that  just 
"  stated.  They  disclaimed  any  desire  to  obtain  an 
"  exclusive  or  preferential  control  over  the  canal. 
"  Their  sole  contention  was,  that  Great  Britain  was 
"  bound  by  the  Treaty  to  abandon  those  positions  on 
"  the  mainland  or  adjacent  islands,  which,  in  their 
"  opinion,  were  calculated  to  give  her  the  means  of 
"  such  a  control.  Nor  did  they  in  any  way  seek  to 
**  limit  the  application  of  the  principles  laid  down  in 
"  the  Treaty  so  as  to  exclude  Columbian  or  Mexican 
"  territory,  as  Mr.  Blaine  now  suggests,  nor  urge 
"  that  such  application  would  be  inconsistent  with 
"  the  Convention  between  the  United   States  and 
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"  New   Granada  of  1846.     On  the  contrary,  they 
"  were  ready  to  give  those  principles  their  fiill  exten- 


"  sion. 


"3.  That  at  a  time  when  the  British  Government 
"  had  been  induced  by  the  long  continuance  of  the 
"  controversy  to  contemplate  the  abrogation  of  the 
"  Treaty,  they  were  only  willing  to  do  so  on  the  con- 
"  dition  of  reverting  to  the  status  quo  ante  its  conclu- 
"  sion  in  1850  ;  a  solution  which  was  at  that  time 
"  possible — though,  as  the  United  States  Government 
"  justly  pointed  out,  it  would  have  been  fraught  with 
"  great  danger  to  the  good  relations  between  the  two 
"  countries,  but  which  is  now  rendered  impossible 
"  by  the  subsequent  events. 

"  4.  That  a  better  and  more  conciliatory  conclu- 
"  sion,  which  for  twenty  years  has  remained  undis- 
"  puted,  was  effected  by  tie  independent  and  volun- 
"  tary  action  of  Great  Britain.  The  points  in  dispute 
"  were  practically  conceded  by  this  coxmtry,  and  the 
"  controversy  terminated  in  a  manner  which  was 
"  declared  by  President  Buchanan  to  be  amicable 
"  and  honourable,  resulting  in  a  final  settiement 
"  entirely  satisfactory  to  the  Government  of  the 
"  United  States." 

The  question  remains  on  the  footing  of  the 
Clayton-Bulwer  Treaty. 

The  international  condition  of  Egypt  appears  to 
be  still  in  a  state  of  transition  and  uncertainty. 

On  November  4,  1881,  Earl  Granville,  in  a  despatch 
to  the  British  Consul-General  at  Cairo,  says  : — 

"  It  would  seem  hardly  necessary  to  enlarge  upon 
"  our  desire  to  maintain  Egypt  in  the  enjoyment  of 
"  the  measure  of  administrative  independence  which 
"  has  been  secured  to  her  by  the  Sultan's  Firmans. 
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"  The  Government  of  England  would  run  counter  to 
"  the  most  cherished  traditions  of  national  history 
"  were  it  to  entertain  a  desire  to  diminish  that  liberty 
"  or  to  tamper  with  the  institutions  to  which  it  has 
"  given  birth.  It  would  not  be  difficult,  if  it  were 
"  necessary,  to  show  by  reference  to  recent  events 
"  that  this  Government  should  be  safe  from  the  sus- 
"  picions  which,  as  you  inform  me,  exist  in  Egypt 
"  with  regard  to  our  intentions  on  this  head.  On 
**  the  other  hand,  the  tie  which  unites  Eg3rpt  to  the 
"  Porte  is,  in  our  conviction,  a  valuable  safeguard 
"  against  foreign  intervention.  Were  it  to  be  broken, 
"  Egypt  might  at  no  very  distant  future  find  herself 
"  exposed  to  danger  from  rival  ambitions.  It  is 
"  therefore  our  aim  to  maintain  this  tie  as  it  at  present 
''  exists. 

"  The  only  circumstance  which  could  force  us  to 
"  depart  from  the  course  of  conduct  which  I  have  above 
"  indicated  would  be  the  occurrence  in  Egypt  of  a 
^^  state  of  anarchy.  We  look  to  the  Khedive,  and  to 
^'  Cherif  Pasha,  and  to  the  good  sense  of  the  Egyptian 
"  people,  to  prevent  such  a  catastrophe,  and  they  on 
"  their  part  may  rest  assured  that,  so  long  as  Egypt 
"  continues  in  the  path  of  tranquil  and  legitimate 
"  progress,  it  will  be  the  earnest  desire  of  her 
"  Majesty's  Government  to  contribute  to  so  happy  a 
"  result. 

"  You  are  authorised  to  deliver  a  copy  of  this 
"  despatch  to  the  Minister  for  Foreign  Affairs, 
"  stating  that  it  has  been  written  with  the  object  of 
*^  dispelling  any  doubts  that  may  exist  as  to  the 
"  intentions  of  her  Majesty's  Government.  We  have 
"  every  reason  to  believe  that  the  Government  of 
*^  France  will  continue  as  heretofore  to  be  animated 
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"  by  simflar  views.  It  has  been  easy  for  the  two 
"  countries,  acting  in  concert  and  with  identical  ob- 
"  jects  of  no  selfish  charax^ter,  to  assist  materially  in 
"  improving  the  financial  and  political  condition  of 
"  Egjrpt,  and  so  long  as  the  good  of  that  country  is 
"  alone  the  object  in  view,  there  should  be  no  diffi- 
"  culty  in  prosecuting  it  with  the  same  success. 
"  Any  self-aggrandising  design  on  the  part  of  either 
"  Government  must,  fi-om  its  very  nature,  destroy 
"  this  useful  co-operation.  The  Khedive,  and  his 
"  Ministers  may  feel  secure  that  her  Majesty's  Go- 
"  vemment  contemplate  no  such  deviation  from  the 
"  path  which  they  have  traced  for  themselves  "  (a). 

On  January  10,  1882,  the  following  Note  was  pre- 
sented to  the  Khedive  by  the  English  and  French 
Agents  : — 

"  You  have,  already  been  instructed  on  several 
"  occasions  to  inform  the  Khedive  and  his  Govern- 
"  ment  of  the  determination  of  England  and  France 
"  to  affbrd  them  support  against  the  difficulties  of 
"  various  kinds  which  might  interfere  with  the  course 
"  of  public  affairs  in  Egypt. 

"  The  two  Powers  are  entirely  agreed  on  this  sub- 
"  ject,  and  recent  circumstances,  especially  the  meet- 
"  ing  of  the  Chamber  of  Notables  convoked  by  the 
"  Khedive,  have  given  them  the  opportunity  for  a 
"  further  exchange  of  views. 

"  I  have  accordingly  to  instruct  you  to  declare  to 
"  the  Khedive  that  the  English  and  French  Govem- 
"  ments  consider  the  maintenance  of  his  Highness 
"  on  the  throne,  on  the  terms  laid  down  by  the 
"  Sultan's  Firmans,  and  officiallyrecognised  by  the 

(a)  Papers  presented  to  Parliament,  1882. 
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"  two  Governments,  as  alone  able  to  guarantee,  for 
"  the  present  and  fiiture,  the  good  order  and  the 
"  development  of  general  prosperity  in  Egypt,  in 
'^  which  France  and  Great  Britain  are  equally  inte- 
"  rested. 

"  The  two  Governments  being  closely  associated 
"  in  the  resolve  to  'guard  by  their  united  efforts 
"  against  all  causQ  of  complication,  internal  or  exter- 
"  nal,  which  might  menace  the  order  of  things  estab- 
"  lished  in  Egypt,  do  not  doubt  that  the  assurauce 
"  publicly  given  of  their  formal  intentions  in  this 
"  respect  will  tend  to  avert  the  dangers  to  which  the 
"  Government  of  the  Khedive  might  be  exposed, 
"  and  which  would  certainly  find  England  and 
"  France  united  to  oppose  them.  They  are  con- 
"  vinced  that  his  Highness  will  draw  from  this 
"  assurance  the  confidence  and  strength  which  he 
"  requires  to  direct  the  destinies  of  Egypt  and  its 
"  people." 

On  February  2,  1882,  the  dragomans  of  the  Ger- 
man, Russian,  Austrian,  and  Italian  Embassies  at 
Constantinople  communicated  to  Assym  Pacha  a 
verbal  note,  of  which  the  following  is  the  text : — 

"  En  r^ponse  k  la  communication  que  TAmbassa- 
"  deur  de  Turquie  a  fait  du  tel^gramme  adress^  par 
"  le  Sublime  Porte  le  13  Janvier  k  Londres  et  Paris 
"  au  sujet  des  aflrdres  Egyptiennes,  TAmbassadeur  de 
"  sa  Majesty  a  ^t^  charge  par  son  gouvernement  de 
"  declarer  ce  qui  suit. 

"  Le  gouvernement  de  sa  Majesty  desire  le  main- 
"  tien  du  status  quo  en  Egypte  sur  la  base  des 
"  arrangements  Europ^ens  et  des  firmans  octroy es 
"  par  les  Sultans  ;  et  il  est  d'avis  que  le  status  quo 
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"  ne  saurait^tre  modifi^que  parune  entente  entre  les 
^*  Grandes  Puissances  et  la  Puissance  Suzeraine"  (b). 

Prince  Milan  of  Servia  has,  with  the  recognition 
of  the  Great  Powers  of  Europe,  assumed  the  title  of 
King  (r). 

I  cannot  conclude  this  Preface  without  adverting 
to  the  loss  which  the  science  of  International  Juris- 
prudence has  sustained  in  the  lamented  death  of  the 
learned  Professor  Bltintschli. 


(b)  See  also  Earl  Granville's  speeches  in  the  House  of  Lords^  Fel).  7 
and  Feb.  14, 1882. 

(c)  See  Part  V.  chap,  iv.,  sections  25,  2G,  in  this  volume. 
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EXPLANATION  OF  KEFERENCES  TO  THE 
COEPUS  JURIS  CIVILIS. 


THBOUOHOtn?  this  Work  the  Roman  Law  is  cited  according  to  what  a  priori 
might  seom  the  natural  manner,  namely,  a  reference  is  made  to  the  Institutes, 
Digest,  the  Code,  or  the  Novelis,  by  an  abbreviation  of  the  first  syllable  of  each 
of  these  members  of  the  Corpus  Juris  CivUiSt  then  to  the  number  of  the  book, 
then  to  the  number  of  the  title,  then  to  the  number  of  the  law,  and  then  to  the 
number  of  the  section  or  paragraph,  as  Inst.  1.  ii.  t.  i.  s.  figure  1,  meaning  6<x>^i. 
title  I,,  and  see,  1  of  the  Institutes  of  Justinian ;  Dig.  zxvii.  1, 13,  2,  meaning 
Digest,  hook  zxTii.  title  i.  law  13,  mc.  2;  Cod.  iii.  39,  5,  meaning  TAe  Code, 
hook  iii.  iitU  39,  Uxw  5.  The  NoveUa,  or  Novells,  are  cited  according  to  the 
number  of  the  NoveU,  which  is  subdivided  into  capita  or  sections,  as  Nov,  xxi. 
2,  meaning  Novel,  zsi.  cap.  2. 

The  Corpus  Juris  CivUis  is  usually  cited  by  Continental  writers  as  follows: — 
7%e  Institutes,  by  the  letters  Inst.,  Instit.,  or  I,  The  number  of  the  paragraph, 
followed  by  the  rubric  or  heading  of  the  title,  thus — 

§  8.  Inst,  De  Nuptiis, 

Sometimes  the  leferenco  is  made  by  the  numbers  of  the  paragraph,  book,  or 
title,  thus — 

§  8.  ZiM^.  i.  10. 

The  letters  prime,,  pr,,  oxprineip.,  indicate  the  commencing  paragraph  of  a 
title,  as  the  numbering  commences  with  the  second. 

The  Digest,  or  PandeotSt  are  usually  indicated  by  the  older  Continental  writers 
by  the  letters  ff. 

The  letter  L.  means  Law,  and  the  mark  §  means  section  of  the  law.  The 
words  after  the  letters/*,  give  the  rubric  or  heading  of  the  title  or  chapter. 
Thus,  for  instance,  L.  49,  §  l,ff.  De  Act.  Empt.,  signifies  Law  49,  parag.  1 , 
in  the  Pandects,  title  De  Actione  Empti. 

Sometimes  the  first  words  of  the  law  are  cited. 

Sometimes  the  reference  is  in  this  manner,  the  letters  Pa7id.  (used  instead 
otff.),  D.,  or  Dig.,  all  of  which  signify  Justinian's  Pandects. 

a2 


XX         EXPLANATION  OF  BEFEBENCES. 

Sometimefl  the  letter  or  letten  indieatiiig  tlie  Pandects  are  placed  last, 
thr-  "*  • 


L.  profeeHtia,  §  si  pater  2>.  Dejun  Dot, 

Or,  the  nnmbers  of  the  law  and  paragraph  are  giyen,  instead  of  their  initial 
worda,  thus — 

L.  6,  §  6,  Ds  Jure  Datium, 

The  law  eited  is  sometimes  indicated  by  the  letten  Fr.  instead  of  Xj. 

TkeOode. 

The  Code  qfJustmUm  is  cited  in  the  same  way  as  the  Piandeets,^d  indi- 
cated by  the  letters  Cod.  or  C. ;  and  some  writers  use  the  letters  Constit. 
{ConstUutio)  instead  of  L. 

The  NoveUs,  or  later  Gonstitntions  in  the  Corjpus  Jwris^  are  indicated  by 
the  words  Nov,  or  Novel, 


AN  EXPLANATION  OF  THE  KEFERENCES  TO 
THE  BOOKS  OF  THE  CANON  LAW. 


X.  i.  9,  6,  4. — That  is  to  say,  Look  the  first,  title  the  ninth,  chapter  the  sixth, 

and  paragraph  the  fourth  of  the  Decretals  of  Pope  Gregory 

the  Ninth.    The  letter  X.  denoting  the  JkcretaU  of  that 

Pope. 
VI.  3,  4, 23. — Book  the  third,  title  the  fourth,  and  chapter  the  twenty-third 

of  the  sixth  book  of  the  Decretals  by  Pope  Boniface  the 

Eighth. 
Cleme»t.2f6,2, — Book  the  second,  title  the  fifth,  and  chapter  the  second  of  the 

Clementines, 
Extra,  14,  3. — That  is  to  say,  title  the  fourteenth,  and  chapter  the  third  of 

the  Extravagants  of  Pope  John  the  Twenty-second. 
Comm,  3,  4. — That  is  to  say,  book  the  third  and  chapter  the  fourth  of  tho 

Communes, 
Dist.  76,  c.  2. — Distinction  the  seventy-sixth  and  chapter  the  second  of  the 

first  |<art  of  the  Decrees,    And  if  a  V.  consonant^  or  this 

note  be  added,  viz.  §,  it  denotes  the  Terse  or  paragraph  of 

that  chapter,  as  Dist,  16,  c.  2,  t.  3,  or  §  3. 
16.  Q.  7>  3.— That  is  to  say,  cause  the  sixteenth,  question  the  seventh,  and 

chapter  the  third,  of  the  second  part  of  the  Decrees, 
Con,    1,    2. — Distinction  the  first  and  chapter  the  second  of  tho  third  part 

of  the  Decrees. 

All  these  books  of  the  Canon  Law  are  likewise  sometimes  quoted  by  the 
initial  woids  of  the  law  or  chapter  itself,  and  by  the  words  of  the  title ;  as 
thus.  Ex  specialis,  extra  de  JiuMs,  that  is  to  say,  cap.  17>  tit.  6,  of  the  fifth 
book  of  Gregcrrfs  Decretals;  for  the  word  Extra  imports  these  DeoretalSt  as 
well  as  the  Extravagants, 
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PART    THE    FIFTH. 


CHAPTER  I. 

BIGHTS  INCIDENT    TO  THE  EQUALITY  OF   STATES. 

I.  It  has  been  said  (a)  that  the  Rights  incident  to 
Equality  seem  to  flow^  more  especially,  from  the  second 
of  the  two  propositions  upon  which  the  science  of  Interna- 
tional Law  is  mainly  built ;  namely,  the  proposition  that 
each  State  is  a  member  of  an  Universal  Community;  and 
that  the  principal  Rights  incident  to  this  doctrine  of  the 
Equality  of  States  are  the  following : — 

I.  The  Right  of  a  State  to  afford  protection  to  her  subjects 
wheresoever  commorant  (A)  :  and  under  this  category  must 
be  considered  the  imi)ortant  question  of  Debts  due  by  the 
Government  of  one  State  to  the  Subjects  of  another. 

(a)  Vide  ante,  vol.  i.  part  i.  e.  2.  p.  10 ;  part  iii.  c.  2.  p.  216. 
(5)  Oratwu,  L  iiL  c.  ii.     Quomodo  jure  gentium  bona  tubdUarutn  pro 
debito  imperantium  obligentur:  ubi  de  repreBwlm, 
VatM,  1.  ii.  c.  xiv.  sec.  216. 
Beffter,  IS^ 
Martens,  1.  iii.  c.  3.  aec.  110. 
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II.  The  Right  of  a  State  to  the  Recogoition  of  her 
Government  by  the  Grovemment  of  other  States. 

III.  The  right  of  each  State  to  external  Marks  of  Honour 
and  respect  from  other  States. 

IT.  The  Right  of  each  State  to  enter  into  International 
Covenants  and  Treaties  with  other  States. 

It  is  proposed  to  consider  these  subjects  in  the  following 
Chapters.  But  with  regard  to  all  of  them  it  should  be 
borne  in  mind  that — to  use  well-considered  judicial  language 
— the  Transactions  of  Independent  Sovereign  States  between 
each  other  are  governed  by  other  laws  than  those  which 
Municipal  Courts  administer.  Such  Courts  have  neither 
the  means  of  decreeing  what  is  right,  nor  the  power  of 
enforcing  any  decision  which  they  may  make  (c). 


(c)  Secretary  of  State  for  India  v.  Kamachee  Boye  Sahaba.     13  Moore, 
Privi/  Council' Jt£p.,  pp.  75,  84-86. 
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CHAPTER  IL 

RIGHT  OP  PROTECTING  CITIZENS  IN  FOREIGN  COUNTRIES. 

II.  The  limitation  which  this  Right  of  Protection  pre- 
scribes to  the  foregoing  Right  of  Jurisdiction  may  be  in 
a  great  measure  inferred  from  what  has  been  stated  with 
respect  to  the  extent  of  the  latter  Right. 

'^  Prima  autem  maximeque  necessaria  cura  pro  subditis^ 
'^  sive  quifamiliari,  sive  qui  civili  subsunt  imperio  ;  sunt  enim 
"  quasi  pars  rectoris^^  is  the  language  of  Grotius  (a) ; 
and  Vattel  (J),  following  in  the  same  track,  observes  : — 
"  Quiconque  maltraite  un  citoyen,  offense  indirectement 
"  PEtatqui  doit  protfiger  ce  citoyen  "  (c). 

It  has  been  said  that  every  individual  who  enters  a 
foreign  territory,  binds  himself,  by  a  tacit  contract,  to  obey 
the  laws  enacted  in  it  for  the  maintenance  of  the  good  order 
and  tranquillity  of  the  realm  (d).  The  converse  of  the  pro- 
position is  equally  true. 

Foreigners,  whom  a  State  has  once  admitted  uncondition- 
ally into  its  territories,  are  entitled  not  only  to  freedom 
from  injury  (e),  but  to  the  execution  of  justice  (/)  in  respect 


(a)  OrotiuSf  L  ii.  c.  zxy.    De  catuis  hdlipro  (dm  suscipiendi, 
(5)  JSeffter,  as.  6,  59,  60. 

Vattel,  1.  ii.  vi.  Dela  part  que  la  nation  pmt  avoir  aux  actions  de  ses 
citoyens. 

{c)  Orotius,  ubi  supra, 
Vattd,  vJbi  supra. 

(d)  Fide  ante,  vol.  i.  p.  454. 

(e)  Correspondence  respecttng  the  Arrest  of  Mr,  Harwood  (the  Vienna 
Correspondent  of  "  The  Morning  Chronicle^')  hy  the  Austrian  AiUhorities 
at  Vienna,  1852-3.    Laid  before  Parliament,  1863. 

(J)  Debates  in  both  Houses  of  Parliament  on  the  Affairs  of  Greece  and 
the  Claims  of  Dan  Pacifko.— Hansard's  Pari,  Deb,  June,  1850. 
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to  their  transactions  with  the  xubfectsofthat  State.  No  country 
has  a  right  to  set,  as  it  were^a  snare  for  foreigners ;  therefore 
conditions  hostile  to  their  interests,  or  different  from  general 
usage,  must  be  specified  beforehand  (y).  Foreigners  are  not, 
as  will  be  seen  hereafter,  strictly  speaking,  entitled  to  demand 
as  a  riffht  the  execution  of  justice  in  civil  matters  relating  to 
affairs  either  between  themselves^  or  between  themselves  and 
the  citizens  of  a  third  State.*  How  far  the  Comity  of 
nations  extends  to  these  last  two  cases  will  be  considered 
hereafter  (A).  It  is  only  necessary  to  remark  here,  that  the 
refusal  on  the  part  of  a  State  to  do  justice  between  commorant 
foreigners,  with  respect  to  disputes  which  have  arisen  from 
transactions  in  that  State,  is,  to  say  the  least  of  it,  a  very 
gross  violation  of  that  Comity  (i), 

III.  The  State,  to  which  the  foreigner  belongs,  may  inter- 
fere for  his  protection  when  he  has  received  positive  maltreat- 
ment, or  when  he  has  been  denied  ordinary  justice  in  the 
foreign  country.  The  State  of  the  foreigner  may  insist  upon 
reparation  immediately  in  the  former  case.  In  the  latter  the 
interference  is  of  a  more  delicate  character.  The  State  must 
be  satisfied  that  its  citizen  has  exhausted  the  means  of  legal 
redress  afforded  by  the  tribunals  of  the  country  in  which  he 
has  been  injured.  If  those  tribunals  are  unable  or  unwilling 
to  entertain  and  adjudicate  upon  his  grievance,  the  ground 
for  interference  is  fairly  laid.  But  it  behoves  the  interfering 
State  to  take  the  utmost  care,  first,  that  the  commission  of 
the  wrong  be  clearly  established ;  secondly,  that  the  denial  of 
the  local  tribunals  to  decide  the  question  at  issue  be  no  less 
clearly  established. 

It  is  only  after  these  propositions  have  been  irrefragably 


(ff)  "  D^e  qu'il  les  revolt,  il  s'engage  k  lea  prot^r  comme  ses  propres 
sujets^  k  les  faire  jouir,  autant  qu'il  d^peod  de  lui,  d'une  enti^re  stbret^.'* 
—  Vattel,  1.  ii.  c.  viii.  s.  104. 

(A)   Vcittel,  1.  ii.  c.  viii.     Bugles  d  Vigard  des  Strangers. 

(t)  Vattel,  1.  ii.  c.  viii.  sec.  103.  "  Les  diflfiSreDds  qiu  peuvent  s'^ver 
entre  les  strangers,  ou  entre  un  stranger  et  un  citoyen,  doivent  Stre 
terminus  par  le  juge  du  lieu,  et  suiyaut  les  lois  du  lieu." 
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proved^  that  the  State  of  a  foreigoer  can  demand  reparation 
at  the  hands  of  the  Government  of  his  country;  and  it  is 
not  till  after  the  Executive  as  well  as  the  Judicial  Authori- 
ties have  refused  redress,  that  recourse  can  be  had  to 
Reprisals  (j)y  much  less  to  ff^ar. 

As  a  general  rule,  no  objection  to  the  forms  of  procedure 
or  the  mode  of  administering  justice  in  the  Courts  of  the 
country,  can  found  any  such  demand ;  the  foreigner  should 
have  considered  these  things  before  he  entered  into  trans- 
actions in  the  country  (A).  Nevertheless,  a  plain  violation  of 
the  substance  of  natural  justice,  e.g.  refusing  to  hear  the 
party  or  to  allow  him  to  call  witnesses,  would  amount  to  the 
same  thing  as  an  absolute  denial  of  justice. 

**  Jus  repressalium  "  (says  Grotius)  "  fieri  inteliigitur  non 
"  tantum  si  in  sontem  aut  debitorem  judicium  intra  tempus 
'^  idoneum  obtineri  nequeat,  verum  etiam  si  in  reminime  duhia 
*^  (nam  in  dubia  re  praesumptio  est  pro  his  qui  ad  judicia 
**  publice  electi  sunt)  plane  contra  jus  judicatum  sit ;  nam 
**  auctoritas  judicantis  non  idem  in  exteros  quod  in  subditos 

valet.  .  .  exteri  autem  jus  habent  cogendi,  sed  quo  uti  non 
•*  liceat  quamdiu  per  judicium  suum  possint  obtinere  "  (i). 

It  is  impossible  to  state  the  law  more  ably  or  more  clearly 
than  in  the  reply  of  Great  Britain,  in  1753,  to  the  King  of 
Prussia  (m).  According  to  that  statement,  "  The  law  of 
^^  nations,  founded  upon  justice,  equity,  convenience,  and 
^'  the  reason  of  the  thing,  and  confirmed  by  long  usage,  does 
"  not  allow  of  reprisals,  except  in  cases  of  violent  injuries 
"  directed  or  supported  by  the  State ;  and  justice  absolutely 
'^  denied  in  re  minime  dubia  by  all  the  tribunals,  and  after- 
"  wards  by  the  Prince ''  (n). 


{j)  Vide  post,  voL  iii. 

{k)  See  the  case  of  Mr.  Worth — Papers  laid  before  Parliament  1871. 
(/)  Orotius,  L  iii.  c  ii.  8.  5. 
(m)  2  Martens,  Causes  cil^es,  part  i. 

P.  67  of  Memorial, — Cabinet  I^ary  of  Scarce  and  Celebrated  Tracts, 
vol.  i. 

(n)  Treaty  between  England  and  HolUtnd,  July  31 ,  16(37.    Reprisals  not 
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lY.  The  distinction  between  domiciled  persowt  and 
visitors  in  or  passengers  through  a  foreign  country  is  never 
to  be  lost  sight  of;  because  it  must  affect  the  application  of 
the  rule  of  law  which  empowers  a  nation  to  enforce  the 
claims  of  its  subjects  in  a  foreign  State.  The  foreign 
domicil  does  not  indeed  necessarily  take  away  this  rule  of 
law,  but  it  renders  the  iuYocation  of  it  less  reasonable^  and 
the  execution  of  it  more  difficult 

A  subject,  who  has  deliberately  domidled  himself  in 
another  State,  con  have  no  ground  of  complaint,  if  he  be 
subjected  to  many  taxes  and  impositions  from  which  the 
simple  stranger  would,  by  the  usage  of  nations,  be  exempt 
Moreover  he  must  be  taken  to  have  considered  the  habits  of 
the  people,  the  laws  of  the  country,  and  their  mode  of  ad- 
ministration, before  he  establish^  therein  his  household 
gods,  and  made  it  the  principal  seat  of  his  fortunes.  He 
cannot  therefore  expect,  that  every  complaint  which,  with 
respect  to  these  matters,  he  may  be  disposed  to  urge  upon 
his  native  Government,  will  of  necessity  be  entertained  by 
it.  More  especially,  if,  being  perinitted  by  the  law  of  his 
domicil,  he  have  purchased  land,  and  thus  incorporated 
himself,  as  it  were,  into  the  territory  of  a  foreign  country, 
he  cannot  require  his  native  Gk>vemment  to  interfere  on 
the  subject  of  the  operation  of  municipal  laws,  or  the  judg- 
ment of  municipal  tribunals  upon  his  rights  of  immovable 
property  in  this  foreign  land. 

The  case  must  be  one  of  flagrant  violation'  of  justice, 
which  would  lay  the  foundation  of  an  International  re- 
monstrance in  such  a  matter ;  unless,  indeed,  the  provisions 
of  some  particular  treaty  (o),  or  some  public  proclamation 
of  the  foreign  Government,  take  the  case  out  of  the  ap- 
plication of  the  general  law. 

Grotius  takes  this  distinction  very  strongly  between  the 


to  be  granted  till  Justice  has  been  demanded  according  to  the  ordinary 
course  of  law. 


(o)  See  next  Chapter. 
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actually  domiciled  sxkd  the  merely  commoraw^  foreigner,  in  his 
discussion  on  the  important  question  upon  which  we  are  now 
about  to  enter,  Tiz.  as  to  the  liability  of  the  nation  at  large 
for  the  obligations  incurred  by  their  Government. — *^  Jure 
"  gentium  subjacent  pignorationi  omnes  subditi  injuriam 
"  facientis,  qui  tales  sunt  ex  causa  permanente,  sive  indiffencB, 
"  sive  advcTKB :  non  qui  traiiseundi  aut  morce  exiffuce  causa 
"  alicubi  sunt "  (|>). 

Kecent  times  have  furnished  some  striking  examples  of 
armed  intervention  of  States  on  behalf  of  injured  subjects. 

The  Convention  in  1861  between  England,  France,  and 
Spain,  led  to  the  combined  expedition  to  Mexico,  in  order  to 
enforce  the  payment  of  debts  due  from  that  State  to  their 
subjects,  and  for  the  general  redress  of  injuries  to  them  (g). 

The  war  of  1868,  waged  by  England  against  Abyssinia, 
for  the  imprisonment  and  detention  of  British  subjects — a 
war  very  remarkable  for  the  skill  and  vigour  with  which  it 
was  conducted,  and  the  complete  success  which  crowned 
it(r). 

The  exigencies  of  war  may  sometimes  compel  a  belligerent 
to  make  immediate  use  of  the  property  of  subjects  of  neutral 
States  commorant  in  his  territory :  in  such  cases,  he  must 
prove  the  overwhelming  necessity  which  led  to  the  act,  and 
make,  as  soon  as  practicable,  full  compensation  to  the  injured 
person.  The  conduct  pursued  by  the  Prussian  Government 
with  respect  to  the  seizure  of  British  vessels  in  the  Seine  by 
the  Prussian  army  during  the  recent  war  with  France, 
most  fully  recognised,  and  most  amply  discharged,  these 
international  obligations  {s), 

(p)  Chrotius,  L  ill.  c.  ii.  sec.  vii. 
(9)  Amu  Reg.  1862.     Vide  ante,  yoI.  i.  p.  605. 
(r)  lb.  1868. 

(a)  See  Can'espondence  (laid  before  Parliament  1871)  respecting  the 
mJdng  of  six  British  vessels  in  the  Seine  by  Prussian  troops. 
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CHAPTER  in. 

BIGHT  OF    PROTECTING    CITIZENS   IN  FOREIGN 
COUNTRIES. — DEBTS  OF   THE   STATE. 

y.  The  right  of  interference  on  the  part  of  a  State,  for 
the  purpose  of  enforcing  the  performance  of  justice  to  its 
citizens  from  a  foreign  State^  stands  upon  an  unquestionable 
foundation^  when  the  foreign  State  has  become  itself  the 
debtor  of  these  citizens. 

It  must^  of  course,  be  assumed  that  such  State  has,  through 
the  medium  of  its  proper  and  legitimate  organs,  contracted 
such  debt;  whether  that  organ  be  the  Sovereign  alone 
according  to  the  Constitution  of  Bussia5  or  the  Sovereign 
and  Parliament,  according  to  the  Constitution  of  England, 
the  debt  so  contracted  with  foreign  citizens,  whether  in  an 
individual  or  a  corporate  capacity,  constitutes  an  obligation, 
of  which  the  country  of  the  lenders  has  a  right  to  require 
and  enforce  the  fulfilment.  Whether  it  will  exercise  that 
right  or  not  is  a  matter  for  the  consideration  of  its  private 
domestic  policy  :  "  Les  emprunts,"  Vattel  says,  with  great 
precision  (a),  ^'faits  pour  le  service  de  I'Etat,  les  dettes 
'^  cr^^s  dans  Fadministration  des  affaires  publiques,  sant  des 
*^  contrats  de  droit  etroity  obligatoires  pour  I'Etat  et  la  nation 
^'  enti^re.     Bien  ne  pent  la  dispenser  d'acquitter  ces  dettes- 


(fl)  Vattd,  1.  ii.  c.  xiv.  8.  216. 

Cod.  1.  zi.  t.  29.  dejure  BeipMica,  "  An  respublica,  in  cujus  locum 
succefisistifl,  ideo,  quia  satisfeciBse  delnto  vos  proponitis,  juB  pignoiis  in 
eo  fundo  habeat,  apud  Buum  judicem  quieritur.  Si  enim  neque  beneficio 
sibi  concesso  id  jus  nacta  est,  neque  specialiter  in  ob%a1ione  pignoiis 
silu  prospexit,  causa  ejus  non  eeparatur  a  ceteris  creditoribus,  qui  babent 
peraonalem  actionem." 
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'^  1&.  D^B  qu'elles  ont  6i6  contract^es  par  une  puissance 
'*  l^gitime^  le  droit  du  cr^ancier  est  in^branlable." 

And  he  adds,  anticipating  a  revolutionary  argument  of 
later  times :  '^  Que  I'argent  emprunt^  ait  toum6  au  profit  de 
''  I'Etat^  ou  qu'il  ait  €t6  dissip6  en  foUes  d^penses,  ce  n'est  pas 
^^  PaiFaire  de  celui  qui  prSte.  II  a  confix  son  bien  el  la  nation ; 
"  elle  doit  le  lui  rendre.  Tant  pis  pour  elle,  si  elle  a  remis 
^'  le  soin  de  ses  affaires  en  mauvaises  mains." 

It  seems  to  have  been  in  accordance  \eith  this  important 
rule  of  International  Law,  that  the  following  circular  was 
addressed^  in  1848,  by  Viscount  Palmerston,  the  Secretary 
of  State  for  foreign  Affairs,  to  the  British  representatives  in 
foreign  States : — 

"  Foreign  Office,  January  1848. 

*'  Her  Majesty's  Government  had  frequently  had  occasion 
**  to  instruct  her  Majesty's  representatives  in  various  foreign 
*^  States  to  make  earnest  and  friendly,  but  not  authoritative 
"  representations,  in  support  of  the  unsatisfied  claims  of  British 
*'  subjects  who  are  holders  of  public  bonds  and  money  se- 
'*  curities  of  those  States. 

"  As  some  misconception  appears  to  exist  in  some  of  those 
**  States  with  regard  to  the  just  right  of  her  Majesty's  Go- 
*'  vemment  to  interfere  authoritatively,  if  it  should  think  fit 
**  to  do  so,  in  support  of  those  claims,  I  have  to  inform  you, 
*'  as  the  representative  of  her  Majesty  in  one  of  the  States 
'^  against  which  British  subjects  have  such  claims,  that  it  is 
*^  for  the  British  Government  entirely  a  question  of  discretion, 
*'  and  by  no  means  a  question  of  International  Right,  whether 
^'  they  should  or  should  not  make  this  matter  the  subject  of 
"  diplomatic  negotiation.  If  the  question  is  to  be  considered 
*^  simply  in  its  bearing  upon  International  Kight,  there  can 
"  be  no  doubt  whatever  of  the  perfect  right  which  the  Go- 
"  vemment  of  every  country  possesses  to  take  up,  as  a  matter 
**  of  diplomatic  negotiation,  any  well-founded  complaint  which 
**  any  of  its  subjects  may  prefer  against  the  Government  of 
'^  another  country,  or  any  wrong  which  from  such  foreign 
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^^  Govemment  those  subjects  may  have  sustained ;  and  if  the 
"  Government  of  one  country  is  entitled  to  demand  redress 
"  for  any  one  individual  among  its  subjects  who  may  have 
"  a  just  but  unsatisfied  pecuniary  claim  upon  the  Government 
"  of  another  country,  the  right  so  to  require  redress  cannot 
^^  be  diminished  merely  because  the  extent  of  the  wrong  is 
^^  increased^  and  because  instead  of  there  being  one  individual 
^^  claiming  a  comparatively  small  sum^  there  are  a  great 
^*  number  of  individuals  to  whom  a  very  large  amount  is  due. 

"  It  is  therefore  simply  a  question  of  discretion  with  the 
'^  British  Government  whether  this  matter  should  or  should 
^^  not  be  taken  up  by  diplomatic  negotiation^  and  the  decision 
"  of  that  question  of  discretion  turns  entirely  upon  British 
"  and  domestic  considerations. 

5*  It  has  hitherto  been  thought  by  the  successive  Govem- 
^^  ments  of  Great  Britain  undesirable  that  British  subjects 
"  should  invest  their  capital  in  loans  to  foreign  Governments 
^^  instead  of  employing  it  in  profitable  undertakings  at  home ; 
"  and  with  a  view  to  discourage  hazardous  loans  to  foreign 
"  Governments,  who  may  be  either  unable  or  unwilling  to 
"  pay  the  stipulated  interest  thereupon,  the  British  Govem- 
'^  ment  has  hitherto  thought  it  the  best  policy  to  abstain  from 
"  taking  up  as  International  Questions  the  complaints  made 
^^  by  British  subjects  against  foreign  Governments  which 
"  have  failed  to  make  good  their  engagements  in  regard  to 
"  such  pecuniary  transactions. 

"  For  the  British  Government  has  considered  that  the  losses 
'^  of  imprudent  men,  who  have  placed  mistaken  confidence  in 
"  the  good  faith  of  foreign  Governments,  would  prove  a 
^^  salutary  warning  to  others,  and  would  prevent  any  other 
^^  foreign  loans  from  being  raised  in  Great  Britain,  except 
'^  by  Governments  of  known  good  faith  and  of  ascertained 
^^  solvency.  But  nevertheless,  it  might  happen  that  the  loss 
'^  occasioned  to  British  subjects  by  the  non-payment  of  in- 
^'  terest  upon  loans  made  by  them  to  foreign  Governments 
"  might  become  so  great  that  it  would  be  too  high  a  price  for 
**  the  nation  to  pay  for  such  a  warning  as  to  the  future,  and 
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"  in  such  a  state  of  things  it  might  become  the  duty  of  the 
'^  British  GrOTemment  to  make  these  matters  the  subject  of 
^'  diplomatic  negotiation. 

"  In  any  conversation  which  you  may  hereafter  hojd  with 

<f  the Ministers  upon  this   subject^  you  will  not  fail 

''  to  communicate  to  them  the  views  which  her  Majesty's 
**  Government  entertain  thereupon^  as  set  forth  in  this 
*'  despatch.     I  am^  &c.  Palmebstok." 

In  June  1847,  Lord  George  Bentinck  brought  forward  a 
motion  in  the  House  of  Commons,  ^'  that  an  address  be  pre* 
"  sented  to  her  Majesty,  humbly  praying  that  her  Majesty 
"  may  be  graciously  pleased  to  take  such  steps  as  may  be  . 
'^  deemed  advisable  to  secure  for  the  British  holders  of  unpaid 
"  foreign  bonds  redress  from  the  respective  Governments." 

In  replying  to  Lord  G.  Bentinck,  Lord  Palmerston  said : 
"  Although  I  entreat  the  House,  upon  grounds  of  public 
"  policy,  not  to  impose  at  present  upon  her  Majesty's 
"  Government  the  obligation  which  the  proposed  address 
"  would  throw  upon  them,  yet  I  would  take  this  opportunity 
*•  of  warning  foreign  Governments  who  are  debtors  to  British 
**  subjects,  that  the  time  may  come  when  this  House  will  no 
"  longer  sit  patient  under  the  wrongs  and  injustice  inflicted 
**  upon  the  subjects  of  this  country.  I  would  warn  them  that 
"  the  time  may  come  when  the  British  nation  will  not  see 
"  with  tranquillity  the  sum  of  150,000,000/.  due  to  British 
''  subjects  and  the  interest  not  paid ;  and  I  would  warn  them 
"  that  if  they  do  not  make  proper  efforts  adequately  to  fulfil 
**  their  engagements,  the  Government  of  this  country,  what- 
**  ever  men  may  be  in  office,  may  be  compelled  by  the  force 
"  of  public  opinion  and  by  the  votes  of  Parliament  to  depart 
"  from  that  which  has  hitherto  been  the  established  practice 
^^  of  England,  and  to  insist  upon  the  payment  of  debts  due  to 
"  British  subjects.  That  we  have  the  means  of  enforcing 
"  the  rights  of  British  subjects  I  am  not  prepared  to  dispute. 
^'  It  is  not  because  we  are  afraid  of  those  States,  or  all  of 
**  them  put  together,  that  we  have  refrained  from  taking  the 
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**  Steps  to  which  my  noble  fiiend  (Lord  6.  Bentinck)  would 
^  urge  US.  England,  I  trust,  will  always  have  the  means 
**  of  obtaining  justice  for  itssubjects  from  any  country  upon 
**  the  face  of  the  earth.  But  this  is  a  question  of  expediency, 
*^  and  not  a  question  of  power ;  therefore,  let  no  foreign 
'^  country  who  has  done  wrong  to  British  subjects  deceive 
"  itself  by  a  false  impression,  either  that  the  British  nation 
'^  or  the  British  Parliament  will  for  ever  remain  patient 
'^  acquiescents  in  the  wrong,  or  that,  if  called  upon  to  enforce 
<<  the  rights  of  the  people  of  England,  the  Goyernment  of 
^  England  will  not  have  ample  means  at  its  command  to 
"  obtain  justice  for  them  "  (ft). 

Va.  a  more  recent  expression  of  opinion  is  to  be  found 
in  the  following  extract  from  a  letter  written  by  Mr.  Ham- 
mond at  the  direction  of  Lord  Granville,  the  then  Foreign 
Secretary,  to  the  Secretary  of  the  Council  of  Foreign 
Bondholders,  April  26,  1871  :— 

'^  The  policy  of  her  Majesty *s  Gk>vemment  with  regard 
'^  to  the  general  question  of  the  assistance  to  be  given  to 
*^  foreign  Bondholders  who  fail  to  obtain  their  rights  has 
'^  always  been,  and  will  continue  to  be,  limited  to  unofficial 
'^  support,  and  to  friendly  remonstrance  with  such  foreign 
^*  States,  as  from  time  to  time  fail  to  meet  their  obligations. 

'*  Her  Majesty's  Government  are  in  no  way  party  to 
^^  private  loan  transactions  with  foreign  States.    Contracts  of 
"  this  nature  rest  only  between  the  Power  borrowing  and  the 
"  capitalists  who  enter  into  them  as  speculative  enterprises, 
"  and  who  are  content  to  undertake  extraordinary  risks  in 
"  the  hope  of  large  contingent  profi  ts.    Further,  it  is  scarcely 
"  necessary  to  point  out  the  endless  troubles  which  certainly 
^'  would  arise  if  the  active  intervention  of  England  were 
"  exerted  to  redress  the  grievances  of  Bondholders.   Indepen- 
"  dent  of  the  expenses  which  would  necessarily  be  incurred  , 
"  and  the  risk  of  international  complications,  forcible  mea- 
"  sures,  if  adopted  towards  small  States—  which,  for  the  most 

(b)  Saruard,  Pari.  Deft.  1847. 
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"  part,  are  the  ones  complained  of — would  subject  this  coun- 
"  try  to  grievous  imputations.  For  such,  and  other  obyious 
'^  reasons,  her  Majesty's  Govemment^have  determined,  as  a 
*'  matter  of  wise  poUcy,  to  abstain  from  taking  up  as  in- 
"  temational  questions  the  complaints  of  British  subjects 
^'  against  foreign  States  which  fail  to  make  good  their  en- 
*'  gagements  in  regard  to  such  pecuniary  transactions ;  or  to 
^'  interpose,  except  by  good  offices,  between  Bondholders 
"  and  the  States  by  which  they  may  be  wronged. 

"Her  Majesty's  Government  will,  however,  be  at  all 
**  times  ready  to  give  their  unofficial  support  to  Bondholders 
"  in  the  prosecution  of  their  claims  against  defaulting 
'^  States ;  and  such  parties  may  always  count  upon  the  moral 
"  influence  of  this  country  being  exerted,  though  unofficially, 
"  on  their  behalf;  but  the  parties  must  not  expect  that 
**  forcible  measures,  such  as  reprisals,  and  still  less  any  of  a 
**  more  decidedly  warlike  character,  will  ever  be  resorted  to 
"  by  her  Majesty's  Government  in  support  of  their  claims." 

The  British  Government  has  in  fact  always  hesitated  to 
resort  to  forcible  measures  in  order  to  compel  payment  of  debts 
due  from  a  foreign  State  to  private  individuals;  but  there 
have  been  various  instances  of  unofficial  and  even  of  direct 
diplomatic  interference,  with  that  object.  The  interests  on  the 
debts  of  Columbia  and  Ecuador,  for  example,  have  been  allowed 
to  be  paid  through  the  British  Ministers  accredited  to  those 
States.  The  protests  of  creditors  have  occasionally  been 
transmitted  to  defaulting  Governments  by  our  diplomatic 
agents.  In  Egypt  the  public  finances  have  been  for  some 
years  under  foreign  supervision — a  supervision  in  which 
France  and  England,  mainly  in  consequence  of  the  large  pro- 
portion of  Egyptian  bonds  held  by  French  and  English  citizens, 
have  taken  a  leading  part.  Lord  Salisbury,  when  Foreign 
Minister,  and  one  of  the  representatives  of  this  country  at  the 
Congress  of  Berlin,  promised  that  serious  attention  should  be 
given  to  a  protest  made  by  the  Bondholders  of  the  Turkish 
loans  of  1858  and  1862  against  any  alteration  of  the  fiecurities 
pledged  to  them  by  the  Turkish  Government ;  and  it  was 
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agreed  between  the  Plenipotentiaries  at  their  sitting  of 
July  2,  1878^  that  the  indemnity  payable  to  Russia  should 
be  posterior  to  such  existing  debts  of  Turkey  as  were 
secured  by  any  previous  hypothecation^  or  by  the  Anglo- 
French  guarantee  (c). 

VI.  The  obligation  of  the  State  debtor  is,  if  possible,  yet 
stronger  when  the  debt  has  been  guaranteed  by  Treaty  (d). 
For  in  that  case,  the  foreign  may  be  entitled  to  a  preference 
over  the  domestic  creditor. 

As  a  general  rule,  the  proposition  of  Martens  seems 
correct,  that  the  foreigner  can  only  claim  to  be  put  on  the 
same  footing  as  the  native  creditor  of  the  State. 

YII.  It  may  indeed  happen,  as  the  same  author  most 
justly  observes,  that  the  debtor  State  may  adopt  measures 
of  domestic  finance,  so  fraudulent  and  iniquitous,  so  evidently 
repugnant  to  the  first  principles  of  justice,  with  so  manifest 
an  intention  of  defeating  the  claims  of  its  creditors,  as  to 
authorise  the  Government  of  the  creditors  in  having  recourse 
to  acts  of  retaliation,  reprisals,  or  open  war, — such  measures, 
for  instance,  as  the  permanent  depreciation  of  coin  or  paper 
money,  or  the  absolute  repudiation  of  debts  contracted  on 
the  public  faith  of  the  country. 

The  epithet  permanent  is  used,  because  it  could  scarcely 
be  denied  that,  in  a  case  of  extraordinary  necessity  («),  a 
nation  might  adopt  temporary  measures  of  finance  with 
regard  to  its  paper  money,  of  which  the  foreign  creditor 
could  not  justly  complain. 

But  then  he  has  a  right  to  the  observance  of  two  con- 
ditions :  —1.  That  the  real  value  of  the  loan  be  eventually 
paid.  2.  That  he  be  placed  during  the  interim  on  the  same 
footing  as  the  domestic  creditor. 

VIII.  The   French   Government,   during  the  last  war 

(c)  Eleventh  Protocol  of  the  Berlin  Congress,  Parliamentary  Papers^ 
Turkey,  No.  39  (1878)  ;  and  see  Corresponderuie  respecting  Ottoman  Loans, 
Parliamentary  Papers,  Turkey,  No.  20  (1880). 

{d)  E.  g.Bsin  the  case  of  Qreece.  See  Oonvention  of  April  80, 1838, 
art.  xii.  De  M.  et  De  C.  t.  iv.  p.  340. 

{e)  See  also  caae  mentioned  by  Vattel,  1.  ii.  c.  xii.  s.  170. 
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between  England  and  France,  confiscated  a  debt  due  from  a 
French  to  a  British  subject:  subsequently,  an  indemnity 
was  stipulated  for  on  the  part  of  the  English  Government. 
When  the  matter  was  brought  before  the  Commissioners 
appointed  to  adjust  claims  of  this  description,  a  question  of 
great  importance  arose,  namely,  whether  the  debt  was  to  be 
calculated  according  to  the  value  of  the  currency  at  the  time 
when  the  confiscation  took  place ;  or,  there  having  been  sub- 
sequently to  the  time  of  this  confiscation  a  great  depreciation 
in  the  French  currency,  whether  the  value  should  be  calcu- 
lated in  the  depreciated  currency.  The  Commissioners  held 
that  the  debt  ought  to  be  calculated  according  to  the  value 
at  the  time  of  the  confiscation.  The  Privy  Council,  on 
appeal,  confirmed  their  decree  (f).  Sir  William  Grant,  one 
of  the  greatest  judges  ever  known  in  England,  in  delivering 
his  judgment,  observed  that  this  case  bore  no  analogy  to 
the  case  between  a  debtor  and  creditor,  whatever  might  be 
the  law  (ff)  in  a  case  where  a  depreciation  of  currency 
happened  between  the  time  when  the  debt  was  contracted 
and  when  it  was  paid ;  for  he  said :  ^^  There  is  a  wrong  act 
'*  done  by  the  French  Government :  then  they  are  to  undo 
''  that  wrong  act,  and  to  put  the  party  in  the  same  situation 
^  as  if  they  had  never  done  it.  ...  It  is  not  merely 
^^  the  case  of  a  debtor  paying  a  debt  at  the  day  it  falls  due ; 
*^  but  it  is  the  case  of  a  wrongdoer  who  must  undo,  and 
"  completely  undo,  the  wrongful  act  he  has  done ;  and  if  he 
^^  received  the  assignats  at  the  value  of  50c/.,  he  does  not 
^^  make  compensation  by  returning  an  assignatYtWia^  is  only 
"  worth  20rf. : — he  must  make  up  the  difference  between 
^*  the  value  of  the  assignat  at  different  periods  "  (A). 

In  fact,  the  creditor  is  entitled  to  a  restitutio  in  integrum. 

VIIIa.  In  States  where  a  general  income-tax  has  been  im- 


(/)  See  the  authorities  on  this  subject  collected  in  8tory  on  Coi^Uct  of 
Laws,  88.  808-313. 

(g)  Vide  ante,  vol.  i.  part  i.  chap.  viii.  p.  74. 

(A)  PUMnffton  v.  Commissioners,  8^'c,,  2  Knajjp's  Privg  Council  Reports, 
pp.  17-21, 
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posed,  the  tax  beiog  levied  on,  amongst  other  things,  income 
arising  out  of  dividends  in  the  public  funds,  a  nice  question 
arises  whether  this  Income-tax  should  be  levied  on  dividends 
payable  to  foreigners  resident  out  of  the  State;  that  is, 
whether  a  State  maj  justly  impose  a  tax  on  the  interest 
of  her  own  debt  due  to  a  foreign  creditor,  in  cases  where  no 
stipulations  on  that  head  were  entered  into  at  the  time  of 
borrowing  the  money. 

The  several  States  of  the  United  States  of  America  deduct 
an  income-tax  of  the  State  from  the  interest  on  the  State 
debt  in  all  cases ;  but  the  Government  of  the  United  States 
levies  no  income-tax  on  the  Federal  debt,  having,  in  fact, 
covenanted  not  to  do  so,  when  raising  its  loans. 

The  Austrian  and  Italian  Governments  levy  heavy  in- 
come-taxes on  the  interest  of  their  funded  debts,  and  make 
no  exception  in  the  case  of  foreign  creditors. 

In  England  the  tax  is  imposed  on  all  Government  funds, 
irrespectively  of  the  nationality  or  place  of  residence  of 
the  holder;  the  dividends  are  paid  through  the  Bank  of 
England,  and  the  amount  of  the  income-tax  for  the  time 
being  is  always  deducted  except  where  the  dividends  are 
below  5/. 

In  considering  this  question  a  distinction  should  be  taken 
between  internal  and  external  loans,  that  is,  between  loans 
issued  within  the  limits  of  the  borrowing  State,  to  which  no 
foreigners  are  invited  to  contribute — as,  for  example,  the 
French  rentes  and  the  British  funds — and  loans  of  which  the 
principal  is  wholly  or  in  part  raised,  and  the  interest  is  payable, 
in  a  foreign  country  ;  a  method  largely  resorted  to  by  Bussia, 
Turkey,  Italy,  and  many  other  States  in  which  the  supply 
of  native  capital  was  insufficient.  Where  the  loan  is  internal, 
there  seems  to  be  no  hardship  in  placing  a  foreign  purchaser 
of  any  portion  of  it  on  the  same  footing  as  a  domestic 
creditor,  and  when  an  income-tax  is  imposed,  it  is,  of  course, 
a  convenience  to  all  parties  that  the  Government,  which  is  to 
receive  the  tax,  should  deduct  it  from  the  interest,  which  in 
this  instance  the  Government  owes  to  the  payer  of  the  tax, 
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and  thus  avoid  a  double  process.  But  the  case  is  different 
where  the  loan  is  external^  and  it  seems  unjust  for  a  State 
that  has  avowedly  raised  its  loan  amongst  foreigners^  to 
apply  to  a  foreign  creditor,  if  resident  abroad  and  there- 
fore not  otherwise  subject  to  taxation  by  that  State,  that 
machinery  which,  on  the  ground  of  convenience,  is  applied 
in  the  cases  of  domestic  creditors,  in  order  to  subject  him 
to  a  tax  to  which  he  is  not  on  principle  liable. 

IX.  It  is  a  clear  maxim  of  International  Law  that  the 
property  of  the  subject  is  liable  for  the  debts  contracted 
by  the  State  of  which  he  is  a  member.  This  proposition  is 
discussed  with  learning  and  excellent  sense  by  Grotius. 
After  saying  that — "  Mero  naturae  jure  ex  facto  alieno  nemo 
**  tenetur  nisi  qui  bonorum  successor  est ; "  and  citing  some 
remarkable  passages  from  Seneca,  "  Si  quis  patricB  mem 
**  pecuniam  credat,  non  dicam  me  illius  debitorem,  nee  hoc  (bs 
"  alienum  prqfitebor ;  ad  exsolvendum  tamen  hoc  portionem 
**  meam  dabo ;  unus  e  populo  non  tanquam  pro  me  solvam, 
"  sed  tanquam  pro  patria  conferam.  Singuli  debebunt  non 
"  tanquam  proprium^  sed  tanquam  publici  partem  "  (2)  ;  and 
after  observing  that  by  the  Soman  Law  the  debts  of  the 
"  universitasy^  or  corporate  body,  were,  on  failure  of  the 
funds  of  the  universitas^  binding  upon  individuals,  "non 
**  (qua)  singuli,  sed  qua  pars  sunt  universorum ;  "  and  that 
the  whole  tenor  of  the  later  provisions  of  that  law  were 
adverse  to  the  principle  of  hypothecating  one  man's  property 
for  another's  debts,  even  for  public  debts;  he  adds  in 
admirable  language : — "  Haec  quanquam  vera  sunt,  tamen 
'*  jure  gentium  voluntario  induci  potuit,  et  inductum  apparet, 
**  ut  pro  eo  quod  debet  praestare  civilis  aliqua  societas,  aut 
**  ejus  caput,  sive  per  se  primo,  sive  quod  alieno  debito  jus 
"  non  reddendo  se  quoque  obstrinxerit,  pro  eo  teneantur  et 
**  obligata  sint  bona  omnia  corporalia  et  incorporalia  eorimi 
''  qui  tali  societati  aut  capiti  subsunt.     Expressit  autem 


(0  De  J,  B,  et  P.  1.  iii.  c.  ii.  ss.  1,  2. 
VOL.  II.  0 


18  INTERNATIONAL  LAW. 

"  hoc  qusedam  necessitas,  quod  alioqui  magna  daretur  in- 
<^  juriis  faciendis  llcentia,  cum  bona  imperantium  8»pe  non 
"  tam  facile  possint  in  manus  venire,  quam  privatorum  qui 
"  plures  sunt.  Est  igitur  hoc  inter  jura  ilia  qu»  Justinianus 
'*  ait,  usu  exigente  et  humanis  necessitatibus,  a  gentibus 
"  humanis  constituta.'* 
'  IX A.  The  English  courts  have  decided  that  bonds 
payable  to  bearer,  issued  by  the  Government  of  a  State,  only 
create  a  debt  in  the  nature  of  a  debt  of  honour  which  can- 
not be  enforced  by  any  foreign  tribunal,  nor  by  the  tribunal 
of  the  borrowing  State  itself,  unless  with  the  consent  of  its 
^^Govemment  (j), 

IXb.  The  principle  has  long  been  recognised  that  debts 
attaching  to  countries  are  to  be  respected,  and  that  on 
alienation,  whether  voluntarily  or  compulsorily,  such  debts 
must  be  adopted  by  the  successive  owners.  In  cases  of 
severance  the  debts  have  usually  been  apportioned  (A). 
Of  this  course  the  following  examples,  amongst  many 
others,  may  be  cited :  — 

By  Article  8  of  the  Treaty  of  Lunfiville,  in  1801,  it  was 
determined  that  the  new  possessors  of  ceded  countries  (in- 
cluding the  territories  on  the  left  bank  of  the  Rhine)  should 
be  charged  with  the  debts  hypothecated  thereon. 

On  the  separation  of  Belgium  from  Holland  a  division 
was  made  of  the  public  debt  of  the  kingdom  of  the  Nether- 
lands, and  a  part  of  it  was,  by  Article  13  of  the  Treaty  of 
1839,  transferred  from  the  debit  of  the  great  book  of  Am- 
sterdam, or  from  the  debit  of  the  general  treasury  of  the 
Eong  of  the  Netherlands,  to  the  debit  on  the  great  book  of 
Belgium. 

On  the  separation  of  the  Ionian  Isles  from  Great  Britain, 
Greece  undertook  the  public  debt  and  other  engagements 
attached  thereto  (Treaty  of  March  1864). 

On  the  cession  of  Lombardy  to  Italy,  the  latter  under- 

(J)  Crouch  V.  Credit  Fonder  of  England,  Law  JR^^orU,  8  Q,B.  p.  874, 
A.D.  1873 ;  Twyerow  v.  Dreyfus,  Law  Eeports,  5  Ch.  D,  p.  606,  a.d,  1877. 
fh^  See  vol.  i.  pp.  211,  212. 
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took  the  charge  of  portions  of  the  Monte  Lombaxdo-Veneto 
debt  and  of  the  national  loan  of  1854  (Treaty  of  Zurich, 
November  10,  1859,  Article  7,  &c. ;  Convention  of  Sep- 
tember 9,  1860). 

On  the  annexation  of  Savoy  and  Nice  to  France,  the 
latter  became  charged  with  a  portion  of  the  Sardinian  public 
debt  (Treaty  of  March  24,  1860,  Article  4,  and  Convention 
of  August  23,  1860,  Article  1). 

On  the  severance  of  the  Duchies  of  Schleswig-Holstein 
and  Lauenburg  from  Denmark,  the  public  debt  of  the 
latter  was  apportioned,  and  part  of  it  was  charged  on  the 
Duchies,  and  was  guaranteed  by  Austria  and  Prussia 
(Treaty  of  October  30,  1864,  Articles  8-11)  {l). 

To  these  instances  may  be  added  the  arrangements 
that  took  place  on  the  cession  of  Alsace-Lorraine  to  Ger- 
many in  1871,  and. still  more  recently  on  the  cession  by 
Turkey  of  portions  of  her  territory  to  Montenegro  and 
Servia  (m). 

(I)  Hertslet's  Map  of  Europe  by  Treaty ^  yoIs.  ii.  and  iii.  pp.  989, 
1694, 1383,  1463, 1630. 

(wi)    Vide  ante,  vol.  i.  pp.  124, 129. 
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CHAPTER  IV. 

RECOGNITION. 

X.  Out  of  what  elements  the  Constitution  of  a  State  shall 
be  composed,  under  what  form  of  Government  it  shall  exist, 
are  questions  of  Public  Law  (a),  with  which,  so  long  as  the 
Constitution  and  Government  do  not  threaten  the  liberties  oi 
other  States  (6),  International  Law  has  no  concerni  But  when 
a  new  State  springs  into  being,  and  demands  to  be  admitted 
into  the  great  commonwealth  of  States,  International  Law 
requires  that  her  political  status  be  so  far  considered  by 
other  States,  as  to  satisfy  them  that  she  is  capable  of  dis- 
charging international  obligations.  The  Recognition  of  the 
new  by  the  old  States  signifies  their  conviction  that  she 
possesses  such  capacity/}  This  subject  of  Recognition  is 
closely  connected  with  that  of  Intervention  discussed  at  the 
.  end  of  the  last  volume,  and  is  a  kind  of  moral  intervention 
by  one  State  in  the  affairs  of  another  (c). 


(a)  Vol.  i.  p.  218.  (6)  Ibid.  p.  560. 

(c)  Marteru,  t.  i.  1.  8,  c.  2,  s.  82,  n.  6.    De  la  Reconnaissance  politique. 

mUber,  8.  28. 

OpjpenJieim,  p.  202,  kap.  8,  8.  9,  in  part  very  good  and  clear. 
'    i&7fl(^c/rf,  8.  30,  pp.  63,  64. 

TFheatonj  Elem.  33,  37,  42. 

Hefler,  88.  23,  29,  92. 

Martens,  NouveUes  Causes  cMebres,  torn.  i.  p.  370.  Cause  quatrihne : — 
"  Diff^rends  8urvenu8  en  1778,  entre  la  Grande-Bretiigne  et  la  France, 
an  sujet  de  la  reconnaissance  de  Tind^pendance  des  Colonies  anglo- 
am^ricaines.'' 

Vattel,  1.  iv.  c.  v.  s.  68. 

Bluntschli,  Le  Droit  international  codifU  (1870),  1.  xi.  2.  Formation 
et  Beconnaissancc  des  Etat^. 
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Such  is  the  usual  meaning  of  this  term  of  International 
Jurisprudence  ;  but  it  may  also  signify  the  act  of  acknowledg- 
ment by  the  State  itself,  from  which  the  Province  claiming 
its  independence  has  revolted,  of  the  independence  of  that 
Province. 

Such,  for  example,  were  the  formal  Recognitions  by  the 
German  Einpire,  in  1648  and  1654,  of  the  independence  of 
Switzerland ;  of  Holland  by  Spain  in  1649 ;  and  of  Portugal 
by  Spain  in  1668 ;  by  Great  Britain  of  the  United  States 
of  America  in  1782  ;  by  France  when,  in  the  Treaty  of  Paris 
in  1815,  she  recognised  the  independence  of  the  kingdoms 
which  had  been  seized  upon  and  retained  by  her  since  1790. 

This  Kecognition  is^  of  course,  infinitely  more  material  to 
the  recognised  State  than  any  act  of  the  kind  by  a  third 
Power  can  be.  But  it  is  the  latter  species  of  Recognition 
that  claims  discussion  in  this  place. 

XI.  In  modern  times,  at  least,  the  occasions  for  the 
application  of  this  part  of  International  Law  can  only  arise — 

1.  When  a  nation  acquires  by  conquest  a  new  territory, 
which  she  claims  to  have  recognised  as  an  integral  part  of 
her  kingdom. 

2.  When  a  portion  of  a  nation  separates  itself  from  thef- 
remainder,  and  claims  admission  as  an  independent  commu- 
nity into  the  society  of  States.  The  principle  affecting  such 
a  claim  is  the  same,  whether  this  portion  occupy  a  territory 
on  the  same  Continent  with,  and  contiguous^  to  the  country 
from  which  it  has  revolted,  or  be  a  distant  colony  of  that 
country ;  whether  it  be  the  case  of  Holland  in  the  reign  of 
Philip  II.,  of  Belgium  or  Greece  in  our  own  times,  of  the 
North  American  Colonies  in  the  reign  of  George  III.,  or  of 
the  South  American  Colonies  in  that  of  Ferdinand  VII.  {d). 


(d)  **It  is  perfectly  true,  as  has  been  mentioned,  that  the  term  '  recog- 
nition' has  been  much  abused;  and,  unfortunately,  that  abuse  has, 
perhaps,  been  supported  by  some  authoiity :  it  has  clearly  two  senses,  in 
which  it  is  to  be  differently  understood.  If  the  colonies  say  to  the 
mother  country,  'We  assert  our  independence,'  and  the  mother  country 
aittwers, '  I  admit  it,'  that  is  recognition  in  one  sense.    If  the  colonies 
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3.  There  is  aleo  the  case  of  the  Governor  of  an  indepen- 
dent State  assuming  a  new  title,  of  which  he  claims  the  re- 
cognition by  other  States. 

XII.  1.  The  first  instance  belongs  more  properly  to  a 
later  part  of  these  commentaries,  which  relates  to  the  Rights 
of  Belligerents,  the  Duties  of  Neutrals,  and  the  Eifects  of 
War. 

2.  As  to  the  second  instance,  the  Recognition  of  a  revolted 
Province  or  Colony  by  a  State  other  than  that  from  which 
it  has  revolted,  is  of  two  kinds.  Virtual  and  Formal. 

The  mere  observance  by  a  Third  Power  of  a  strict  neu- 
trality in  the  war  between  an  old  and  a  new  State,  especially 
when  called  upon  by  the  former  for  intervention  and  aid,  has 
some  beneficial  effect  with  respect  to  the  nation  which  is 
struggling  for  independence.  It  allows  impartially  to  both 
an  equal  rank  and  character  as  belligerents.  The  question 
of  the  right  of  Third  Powers  to  assist  either  party  has  been 
already  considered  (e). 


say  to  another  State, '  We  are  independent/  and  that  other  State  replies, 
*  I  allow  that  you  are  so/  that  is  recognition  in  another  sense  of  the 
term.  That  other  State  simply  acknowledges  the  hot,  or  rather  its 
opinion  of  the  fact;  hut  she  confers  nothing,  unless,  under  particular 
circumstances,  she  may  be  considered  as  conferring  a  favour.  Therefore 
it  is  one  question,  whether  the  recognition  of  the  independence  of  the 
colonies  shall  take  place,  Spain  being  a  party  to  such  recognition ;  and 
another  question,  whether,  Spain  withholdmg  what  no  power  on  earth 
can  necessarily  extort,  by  fire,  sword,  or  conquest,  if  she  maintain  silence 
without  a  positive  refusal,  other  countries  should  acknowledge  that 
independence.  I  am  sure  that  my  honourable  and  learned  friend  will 
agree  with  me  in  thinking,  that  his  exposition  of  the  different  senses  of 
the  word  '  recognition '  is  the  clearest  argument  in  favour  of  the  course 
we  originally  took,  namely,  that  of  wishing  that  the  recognition  in  the 
minor  sense  should  carry  with  it  recognition  by  the  mother  coimtry  in 
the  major  sense.  The  recognition  by  a  neutral  power  alone  cannot,  in 
the  very  nature  of  things,  carry  with  it  the  same  degree  of  authority  as 
if  it  were  accompanied  by  the  recognition  by  the  mother  countr}*^  also." — 
Speeches  of  Mr,  Canning,  vol.  v.  pp.  299,  300. 

(e)   Vide  ante,  vol.  i.  p.  674. 

Mr,  Canning's  Speech  on  the  Independence  of  South  America,  voL  y  . 
p.  295. 
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XIII.  If  the  contest  be  protracted,  and  there  be  any  ap- 
pearance of  equality  between  the  contending  forces,  the  sub- 
sequent conduct  of  Third  Powers,  intending  to  remain 
neutral,  cannot  be  blamed,  if  they  proceed  to  a  virtual  •^ 
Recognition  of  the  revolted  State ;  that  is  to  say,  if  they 
recognise  its  commercial  flag,  and  if  they  sanction  the 
appointment  of  Consuls  to  the  ports  of  the  new  State.  So 
far,  there  is  a  Recognition  of  its  de  facto  existence,  fully 
justified,  perhaps  indeed  imperatively  enjoined,  by  the  duties 
of  the  Third  Power  towards  its  own  subjects,  and  in  no  way 
inconsistent,  according  to  the  practice  of.  nations,  with  the 
continued  observance  of  neutridity  between  the  contending 
parties  (/). 

It  was  not,  however,  till  after  the  struggle  between  Spain 
and  her  South  American  colonies  had  lasted  for  many,  about 
twelve,  years,  that  Great  Britain  accorded  this  virtual 
Recognition  to  the  latter — righteously,  perhaps  even  too 
scrupulously,  observing  the  rule  of  not  injuring,  even  in- 
directly, the  interests  of  a  country  with  which  she  was  on 
terms  of  amity. 

XIV.  There  is  no  proposition  of  law  upon  which  there 
exists  a  more  universal  agreement  of  all  jurists  than  upon 
this,  viz.  that  this  virtual  and  de  facto  Recognition  of  a  new 
State  gives  no  just  cause  of  offence  to  the  old  State  (y),  in- 
asmuch as  it  decides  nothing  concerning  the  asserted  rights 
of  the  latter.  For,  if  they  be  eventually  sustained  and 
mad^  triumphant,  they  cannot  be  questioned  by  the  Third 
Power,  which,  pending  the  conflict,  has  virtually  recognised 
the  revolted  State. 

Nevertheless,  the  kind  of  Recognition  which  has  provoked 
most  discussion  among  States,  especially  during  very  recent 


(f)  See  Petition  of  London  Merchants,  presented  to  the  House  of  Commons 
by  Sir  J,  Mackintosh.    His  MisceU,  Works,  vol.  iii. 

Cannings  Speeches^  vol.  v.  p.  293. 

(g)  lYesident  Mwnrds  Message,  Dec.  2,  1823;   and  see  Speeches  of 
Canning  and  Mackintosh,  referred  to  above. 
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times,  has  been  that  which  accords  to  both  parties  in  a  civil 
war  the  status  of  a  belligerent,  with  the  rights  and  the 
obligations  in(iident  to  that  statvs.  Such  a  Secognition,  it 
is  to  be  observed,  releases  the  Government  dejure  from  any 
obligation  ^s  to  the  conduct  of  the  Government  de  facto 
and  of  the  subjects  who  pay  obedience  to  it.  It  operates, 
however,  generally  speaking,  in  favour  of  the  Insurgents, 
and  therefore  a  Neutral  State  ought  not  to  recognise  them  as 
entitled  to  the  status  of  a  belligerent  unless  the  fact — and 
it  is  with  the  fact  that  Third  or  Neutral  States  are  alone  con- 
cerned— of  war,  in  the  true  dimensions  of  that  calamity  and 
scourge,  really  exist.  There  should  be  such  an  organisation 
of  force,  such  a  possession  of  material,  such  an  occupation 
of  territory,  such  a  constitution  of  government,  as  take  the 
contest  out  of  the  category  of  a  mere  rebellious  insurrection 
or  occasional  skirmishes,  and  place  it  on  the  terrible  footing 
of  War. 

In  estimating  the  circumstances  which  compose  such  a 
fact,  the  character  of  the  hostilities  is  to  be  considered ;  the 
existence  of  a  maritime  war  is  both  more  easily  ascertain- 
able, and  necessitates  an  earlier  decision  on  the  part  of 
Neutral,  especially  commercial.  States,  than  a  war  strictly 
confined  within  territorial  limits.  The  duty  of  protecting 
the  commerce  and  the  just  interests  of  her  subjects  may 
compel  a  Neutral  Maritime  State  to  recognise  belligerent 
rights  at  sea,  for  the  sake  of  enforcing  belligerent  obliga- 
tions; and  the  appointment  of  Consuls  to  a  de  facto  govern- 
ment does  not  divest  a  Third  State  of  its  character  of  neu- 
trality. During  the  recent  American  Civil  War  the  whole 
question  underwent  much  discussion,  but  so  well  established 
was  the  lawy  according  to  the  international  practice  and 
theory  of  both  States,  that  little,  if  any,  difference  will  be 
found  in  their  public  documents  with  respect  to  the  enun- 
ciation of  it ;  the  dispute  was  as  to  ^%  facts — England  main- 
taining, and  the  United  States  denying,  that  these  consti- 
tuted such  a  war  as  justified  the  recognition  of  a  Southern 
Stated.     There  can,  I  venture  to  think,  be  little  doubt  that 
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impartial  history   will   pronounce   that   the   conclusion   of 
England  was  fairly  drawn  from  the  admitted  premisses  (A). 

The  strongest  instance  which  modem  history  furnishes  of 
the  refusal  of  a  Neutral  State  to  recognise  the  act  of  a  de 
facto  Sovereign  was  the  refusal  of  the  United  States,  under 
President  Johnson,  to  recognise  the  blockade  of  Matamoras, 
proclaimed  by  the  Emperor  Maximilian,  and  at  the  time  of 
proclamation  duly  supported  by  a  competent  force.  The 
President  proclaimed :  "  That  the  United  States  were 
"  neutral  in  the  war  which  afflicts  the  Republic  of  Mexico ;  " 
that  ^'  one  of  the  belligerents  in  the  said  war,  namely,  the 
**  Prince  Maximilian,  who  asserts  himself  to  be  the  Emperor 
'^  in  Mexico,"  had  proclaimed  the  Blockade  of  Matamoras, 
which  *^  I,  Andrew  Johnson,  &c.,  say  is  absolutely  null  and 
"  void  against  the  Government  of  the  United  States  "  (i). 
This  was  certainly  a  departure  from  a  strictly  neutral 
position.  It  was  the  more  remarkable  because  England, 
France,  and  Spain  had  formally  recognised  Maximilian  (j). 

In  the  case  of  "  The  Trent,"  a  question  arose  whether  a 
State  which  had  been  virtually  recognised  so  far  as  to  have  ^ 
the  rights  and  duties  of  a  belligerent  was  entitled  to  send  a 
Diplomatic  Envoy  to  a  Neutral  State  on  board  a  ship  of 
that  State,  The  general  opinion  of  civilised  Powers  was  in 
favour  of  the  inviolability  and  exemption  from  capture  of 
the  neutral  ship  conveying  the  Envoy.  This  question  will 
be  again  considered  in  the  first  of  the  Chapters  on  Embassy. 

(h)  Mr.  Dana^B  note  (15)  to  Wheaton,  8.  23,  contains  a  fair  and 
learned  statement. 

(0  Ann.  Reg.  1866. 

(j)  See,  after  the  murder  of  Maximilian,  Lord  Stanley's  answer,  in  the 
House  of  Commons,  as  to  withdrawing  our  accredited  ambassador :  a 
temporaiy  suspension  of  diplomatic  relations  resolved  upon. — Ann.  Reg. 
1867,  pp.  166-273. 

Article  2  of  the  Convention  between  France^  England^  and  Spain  {vide 
ante,  p.  7):  "No  acquisition  of  territory  or  special  advantage  was 
to  be  obtained,  nor  were  the  States  to  exercise  in  the  internal  affairs  of 
Mexico  any  influence  of  a  nature  to  prejudice  the  right  of  the  Mexican 
nation  to  choose  and  to  constitute  freely  the  form  of  its  Government.'* — 
Ann.  Reg.  1861. 
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XV.  And  here  it  is  desirable  to  explain  the  conduct  of 
Great  Britain  at  a  particular  period,  which  at  first  sight, 
and  to  superficial  readers  of  history,  may  appear  inconsistent 
with  the  law  just  laid  down. 

Pending  the  conflict  between  Great  Britain  and  her  North 
American  colonies,  she  complained  more  than  once  of  the 
imneutral  behaviour  of  France ;  and  the  declaration  of  the 
Marquis  de  Noailles,  in  1778,  to  the  Cabinet  of  St  James, 
that  France  had  signed  '^  un  traitfi  d'amitie  etde  commerce" 
with  "  les  Etats-Unis  de  1' Am^rique  septentrionale,  qui  sont 
*^  en  pleine  possession  de  Tind^pendance  prononc^e  par  leur 
**  acte  du  4  juillet  1776  *'  (A),  was  immediately  followed  by 
a  declaration  of  war  on  the  part  of  Great  Britain  against 
France ;  and,  as  far  as  that  country  was  concerned,  never 
was  a  war  declared  upon  juster  grounds. 

It  was  declared,  not  on  account  of  the  mere  establishment 
of  diplomatic  relations  between  France  and  the  North 
American  colonies,  but  on  account  of  the  long  tissue  of  dark 
and  treacherous  machinations  which  France  had  begun  to 
weave,  under  the  veil  of  the  strongest  professions  of  amity 
and  goodwill,  against  the  peace,  honour,  and  interest  of  Great 
Britain,  on  the  first  appearance  of  discontent  in  America  in 
1766,  and  which  were  brought  to  light  by  the  act  which  has 
been  mentioned;  the  fact  rests  upon  the  imquestionable  au- 
thority of  the  memoirs,  since  published,  of  the  agents  em- 
ployed by  the  French  Government  to  excite  the  rebellion  in 
North  America  (/). 


(k)  Martens^  NouveUes  Comes  cSl^es,  i,  i.  pp.  466-7.  —  Oau$e 
quatrihne, 

(I)  "  To  those  who  Bay  there  is  something  mean  and  paltry  in  nego-> 
tiating  a  treaty  as  the  mode  of  recognition,  and  who  would,  if  they  were 
Ministers,  rather  resign  than  so  disgrace  themselves,  I  will  only  observe, 
that  this  has  been  always  the  mode.  The  Minister  of  the  United  States 
was  not  admitted  to  the  Court  of  France  till  after  the  signature  of  a 
treaty.  That  was  the  mode  of  recognition  in  that  case ;  but  there  were 
other  circumstances  attending  the  act,  widely  different  from  our  recogni- 
tion of  the  late  Spanish  colonies.  France  not  only  recognised  the  United 
States  before  her  territory  was  free,  and  without  giving  the  mother 
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XYI.  To  the  Virtual  must  succeed^  in  course  of  time>  a 
Formal  Recognition,  evidenced  by  the  sending  of  ambassa- 
doTB,  and  the  entering  into  treaties  on  the  part  of  foreign 
Powers,  with  the  new  State  (m). 

Speaking  generally,  two  facta  should  occur  before  this 
grave  step  be  taken,  whereby  the  Neutral  Power  becomes 
the  ally  of  one  of  the  hitherto  Belligerent  parties : — 

1.  The  practical  cessation  of  hostilities  on  the  part  of  the 
old  State,  which  may  long  precede  the  theoretical  renunci- 
ation of  her  rights  over  the  revolted  member  of  her  former 
dominions. 

2.  The  consolidation  of  the  new'  State,  so  far  at  least  as 
to  be  in  a  condition  of  maintaining  International  relations 
with  other  countries;  an  absolute  bond  fide  possession  of 
independence  as  a  separate  kingdom,  not  the  enjoyment  of 
perfect  and  undistutbed  internal  tranquillity, — a  test  too 
severe  for  many  of  the  oldest  kingdoms, — but  there  should 
be  the  existence  of  a  Government,  acknowledged  by  the 
people  over  whom  it  is  set,  and  ready  to  acknowledge  and 
€x>mpetent  to  discharge  International  obligations; — where 
such  a  Government  as  this  exists,  the  question  of  Formal 
Recognition  is  rather  one  which  concerns  the  internal 
policy  of  other  kingdoms  than  a  question  of  an  Inter- 
national character. 

XYII.  But  the  refusal  or  the  withholding  of  the  consent 
of  the  old  State,  after  the  semblance  of  a  present  contest  has 
ceased,  upon  the  bare  chance  that  she  may  one  day  or  other 
recover  her  authority,  is  no  legitimate  bar  to  the  complete 
and  Formal  Recognition  of  the  new  State  by  the  other 
communities  of  the  world,  though  it  be  desirable  that  this 


country  any  ofler  of  precedency,  but,  though  in  amity  with  ub  at  the 
moment,  mixed  up  with  the  act  of  recognition  a  treaty  of  alliance  with 
the  United  States  to  enable  them  to  achieve  their  independence." — Mr. 
Canwitt^B  Speech  on  the  Address  on  the  King's  Speech  on  the  cpeninff  of  the 
Session,  Feb,  16, 1822.    Canning's  Speeches,  vol  y.  p.  322. 

(m)  Sir  J,  Mackintosh's  Speech,  yol:  ilL  p.  448  of  his  Miscellaneous 
Works. 
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Recognition  should  follow,  and  not  precede  that  of  the  old 
State.  Upon  this  point,  both  the  reason  of  the  thing,  and 
the  ancient  and  modern  practice  of  nations,  are  quite  de- 
cisive. 

XVIII.  It  was  not  till  nearly  eighty  years  after  the  re- 
volt of  the  United  Netherlands,  and  nearly  seventy  year^ 
after  their  Declaration  of  Independence,  that  the  Crown  of 
Spain,  by  the  Treaty  of  Miinster,  recognised  (January  30, 
1648)  that  Republic.  But  during  that  long  interval  every 
State  in  Europe,  with  the  exception  of  Austria,  recognised 
virtually  and  formally  the  new  State  of  the  United  Pro- 
vinces («). 

The  revolt  of  Portugal  from  Spain  on  December  1, 
1640,  seated  the  Duke  of  Braganza  on  the  throne  of  that 
country.  It  was  not  till  twenty-eight  years  afterwards 
that  Spain  acknowledged,  by  the  Treaty  of  Lisbon,  con- 
cluded on  February  23,  1668,  under  the  mediation  of 
England,  the  independence  of  Portugal  (o). 

Within  a  year  of  the  proclamation  by  the  Cortes  of  the 
Duke  of  Braganza,  a  treaty  of  peace  and  alliance  was 
entered  into  between  Charles  I.  of  England  and  John  IV. 
of  Portugal,  wherein  John  is  mentioned  as  a  lawfiil  sove- 
reign, and  the  King  of  Castile  as  a  dispossessed  ruler,  while 
the  King  of  England  alleges  that  he  is  moved  to  conclude 
the  Treaty  "  by  his  solicitude  to  preserve  the  tranquillity  of 
"  his  kingdoms,  and  to  secure  the  liberty  of  trade  of  his 
"  beloved  subjects  "  (p). 

(n)  Dumont,  vol.  vi.  p.  429,  vol.  v.  p.  507. 

Sir  James  Mackintosh's  Speech  on  the  JRecognition  of  the  ^^panish 
American  States,  vol.  iii.  pp.  444-6 .    Miscell,  Works, 

Schmauss,  Corp,  J,  Q,  i.  pp.  614-80. 

(o)  Dumont f  vol.  vii.  p.  238. 

SchtnatisSf  i.  929.  The  Treaty  ia  in  Latin:  '^ Tandem  prseeentes 
Articuli  et  in  lis  comprehensa  Pax,  a  Serenissimo  Rege  Magnse  Brit&n- 
niiB;  tanquam  Mediatore  et  Conservatore,  in  gratiam  utriuaque  partium, 
intra  spatium  quatuor  mensium  similiter  ratihabeHtur  et  accepta 
feretur." 

{p)  Dumont f  vol.  vi.  p.  238. 

Sir  J,  Mackintoshy  vol.  m,  pp.  446-7 . 
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All  the  European  Powers  recognised  the  Commonwealth 
and  Protectorate  of  England;  and  in  the  same  manner  they 
recognised  Charles  II.,  who  acknowledged  the  binding  force 
of  all  the  treaties  concluded  during  the  time  of  the  Sepublic 
in  England. 

On  the  other  hand,  the  Recognition  of  the  son  of  James  II. 
of  England,  after  the  death  of  that  exiled  monarch,  was 
justly  resented  by  Great  Britain  as  a  gross  insult  and 
flagrant  violation  of  the  Law  of  Nations.  The  father  of 
the  Prince  so  recognised  had  not  been  acknowledged  or 
obeyed  in  England,  but  had  been  declared  by  the  solemn 
resolution  of  the  nation  to  have  abdicated  the  throne  of  that 
country.  This  Recognition  therefore  led  immediately  to  the 
formation  of  the  Grand  Offensive  and  Defensive  Alliance 
between  England,  Holland,  and  the  Emperor  of  Germany 
against  France  and  Spain  (q). 

The  Recognition  of  the  North  American  States  by  France 
in  1778,  and  the  peculiar  circumstances  attending  it,  which 
induced  Great  Britain  to  consider  such  an  act  as  a  casus  belli 
i^ainst  France,  has  been  already  adverted  to. 

XIX.  It  has  been  stated  in  the  foregoing  pages  (r)  that 
the  refusal  of  Great  Britain  to  recognise  the  Republic  of 
1792,  was  expressly  grounded  upon  the  monstrous  proclama- 
tion which  the  French  authorities  promulgated  at  that  time. 
Great  Britain  recognised,  in  common  with  the  other  Euro- 
pean Powers,  the  Consulate  in  France,  at  the  Peace  of 
Amiens  1,1801),  and  was  the  only  State  which  did  not  sub- 
sequently recognise  the  Empire. 

On  March  25,  1825,  Mr.  Canning  replied  to  the  re- 
monstrance of  the  Spanish  Minister  with  respect  to  the 
Recognition  (at  that  time  only  virtual)  by  Great  Britain  of 
the  South  American  Republics,  in  the  following  remarkable 
words : — 


(q)  Sir  J.  Machintoshy  tbid, 
MSmoires  de  St.  Simon,  t.  lii.  p.  228^ 
(r)  Vol  L  p.  661, 
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"  The  example  of  the  late  revolution  in  France,  and  oi 
the  ultimate  happy  restoration  of  his  Majesty  Louis 
"  XVIIL,  is  pleaded  by  M.  Zea  in  illustration  of  the 
^'  principle  of  unextinguishable  right  in  a  legitimate  Soye- 
^^  reign,  and  of  the  respect  to. which  that  right  is  entitled 
"  from  all  foreign  Powers ;  and  he  calls  upon  Great  Britain, 
^^  in  justice  to  her  own  consistency,  to  act  with  the  same 
"  reserve  towards  the  New  States  of  Spanish  America, 
^^  which  she  employed,  so  much  to  her  honour,  towards 
"  revolutionary  France. 

"  But  can  M.  Zea  need  to  be  reminded  that  every  Power 
"  in  Europe,  and  specifically  Spain  amongst  the  foremost, 
"  not  only  acknowledged  the  several  successive  Govern- 
"  ments,  de  facto,  by  which  the  House  of  Bourbon  was  first 
'^  expelled  from  the  throne  of  France,  and  afterwards  kept 
**  for  near  a  quarter  of  a  century  out  of  possession  of  it,  but 
^^  contracted  intimate  alliances  with  them  all;  and  above  all, 
^^  with  that  which  M.  Zea  justly  describes  as  the  strongest 
"  o{  de  facto  Governments — the  Government  of  Bonaparte; 
against  whom  not  any  principle  of  respect  for  the  rights 
of  Legitimate  Monarchy,  but  his  own  ungovernable 
ambition,  finally  brought  combined  Europe  into  the  field  ? 
'^  There  is  no  use  in  endeavouring  to  give  a  specious 
*'  colouring  to  facts,  which  are  now  the  property  of  history. 
•'  The  undersigned  is,  therefore,  compelled  to  add,  that 
*^  Great  Britain  herself  cannot  justly  accept  the  praise  which 
^'  M.  Zea  is  willing  to  ascribe  to  her  in  this  respect,  nor  can 
'^  she  claim  to  be  altogether  exempted  from  the  general 
"  charge  of  having  treated  with  the  Powers  of  the  French 
"  Revolution. 

^'  It  is  true,  indeed,  that,  up  to  the  year  1796,  she  abstained 
"  from  treating  with  revolutionary  France,  long  after  other 
^'  Powers  of  Europe  had  set  her  the  example.  But  the 
'*  reasons  alleged  in  Parliament,  and  in  State  Papers,  for  that 
"  abstinence,  was  the  unsettled  state  of  the  French  Govem- 
'^  ment.  And  it  cannot  be  denied  that,  both  in  1796  and 
'^  1 797,  Great  Britain  opened  a  negotiation  for  peace  with  the 


it 
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"  Directory  of  France — a  negotiatioii;  the  fayourable  con- 
"  elusion  of  which  would  have  implied  a  recognition  of  that 
"  form  of  Government;  that  in  1801  she  made  peace  with 
^*  the  Consulate ;  that  if,  in  1806,  she  did  not  conclude  a 
"  treaty  with  Bonaparte,  Emperor  of  France,  the  negotiation 
''  was  broken  off  merely  on  a  question  of  terms ;  and  that  if, 
''  from  1808  to  1814,  she  steadily  refused  to  listen  to  any 
^^  overtures  from  France,  she  did  so,  declaredly  and  noto- 
^  riously,  on  account  of  Spain  alone,  whom  Bonaparte  per-< 
'^  tinaciously  refused  to  admit  as  party  to  the  negotiation. 

*^  Nay,  further,  it  cannot  be  denied  that,  even  in  1814,  the 
"  year  in  which  the  Bourbon  dynasty  was  eventually  restored, 
**  peace  would  have  been  made  by  Great  Britain  with 
^^  Bonaparte,  if  he  had  not  been  unreasonable  in  his  demands ; 
**  and  Spain  cannot  be  ignorant  that,  even  after  Bonaparte 
**  was  set  aside,  there  was  question  among  the  Allies,  of  the 
"  possible  expediency  of  placing  some  other  than  a  Bourbon 
"  on  the  throne  of  France. 

"  The  appeal,  therefore,  to  the  conduct  of  the  Powers  of 
**  Europe,  and  even  to  that  of  Great  Britain  herself,  with 
''  respect  to  the  French  Revolution,  does  but  recall  abundant 
**  instances  of  the  recognition  of  de  facto  Governments  ;  by 
^  Great  Britain,  perhaps  later,  and  more  reluctantly,  than 
"  by  others,  but  by  Great  Britain  herself,  however  reluctant, 
**  after  the  example  set  to  her  by  the  other  Powers  of  Europe, 
"  and  specifically  by  Spain  ^  (*). 

XX.  The  Revolution  which  seated  Louis- Philippe  upon 
the  throne  of  France  in  1830,  and  the  Revolution  which 
ejected  him  in  1848  and  set  up  a  Republic,  and  the  Revolution 
which  committed  the  Government  of  that  kingdom  to  the 
Emperor  Napoleon  III.,  were  equally  recognised  by  Eng- 
land and  by  other  European  Powers. 

The  formal  Recognition  of  the  South  American  Republics 
by  Great  Britain  took  place  in  1825,  and  under  the  negotia- 


[b)  State  Papers,  vol.  zii.  pp.  918-14. 
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tion  of  a  treaty  of  commerce^  while  they  were  yet  unacknow- 
ledged by  the  mother  country  (t). 

The  formal  Recognition  of  Greece  as  an  absolutely  inde- 
pendent Power^  may  be  said  not  to  have  definitely  taken 
place  till  May  1832.  But  on  July  6,  1827,  France,  Great 
Britain,  and  Russia  interposed,  in  order  to  guarantee  a  quasi 
independence  to  Greece,  and  covenanted  by  a  secret  and  ad- 
ditional article  to  send  consular  agents,  and  enter  into  com- 
mercial relations  within  a  month  from  the  date  of  the  treaty, 
whether  the  Porte  consented  to  or  refused  its  conditions  (m). 

The  formal  Recognition  of  Belgium  by  the  five  Great 
Powers,  as  has  been  already  stated,  took  place  without  the 
consent  and  against  the  protest  of  Holland ;  while  that  of 
the  present  Kingdom  of  Italy  was  both  without  the  consent 
and  against  the  protest  of  the  States  whose  (x)  dominions 
were  incorporated,  with  the  exception  of  Austria.  Even 
while  Francis  the  Second,  King  of  the  Two  Sicilies,  was 
endeavouring  to  maintain  his  authority  at  Gaeta,  England 
recognised  the  annexation  of  Naples  to  the  Kingdom  of 
Italy.     It  is  to  be  observed,  however,  that  England  had 


(t)  See  Mr.  Cannings  Speeches,  vol.  t.  p.  323. 

''  Extensive  commercial  intercourse  having  been  established'  for  a 
series  of  years  between  the  dominions  of  his  Britannic  Majesty  and  the 
territories  of  the  United  Provinces  of  Rio  de  la  Plata,  it  seems  good,  for 
the  security  as  well  as  encouragement  of  such  conmiercial  intercourse, 
and  for  the  maintenance  of  good  understanding  between  his  said  Bri- 
tannic Majesty  and  the  said  United  Provinces,  that  the  relations  now 
subsisting  between  them  should  be  regidarly  acknowledged  and  confirmed 
by  the  signature  of  a  treaty  of  amity,  commerce,  and  navigation. 

"  For  this  purpose  they  have  named  their  respective  plenipotentiaries, 
that  is  to  say,"  &c. — Treaty  of  Amity,  Commercey  and  Navigation  fbetioeen 
his  Majesty  and  the  United  Provinces  of  Rio  de  la  Plata,  Signed  at 
Buenos  Ayres,  February  2, 1825.  (Presented  to  Parliament,  May  10, 
1826.) 

(tt)  De  Met  De  C,  t.  iv.  pp.  104,  339, 

{x)  See  the  Redamation  of  the  Government  of  the  Two  Sicilies,  Ann. 
Reg.  1860,  pp.  297-300;  of  the  Pope,  %b.  273,  274;  Kiyig  of  Sardinia's 
Letter  to  the  Pope,  279;  The  Pope's  Anmoer,  280.  See  also  Th^  King's 
Address  to  the  People  of  Southern  Italy,  ib.  290.  Lord  J,  RusselTs 
JjeUers  to  Mr.  Russell  and  Sir  J.  Hudson,  ib,  293-4. 
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before  this  time  ^remonstrated  with  the  Government  of 
Naples  on  the  course  which  they  were  pursuing,  and  had 
actually  withdrawn  her  ambassador  from  the  Court  In 
1860  the  English  Foreign  Secretary  wrote  to  the  English 
Minister  at  Turin  a  remarkable  despatch  on  this  subject. 
It  was  as  follows : — 

Lard  J,  Russell  to  Sir  J,  Hudson, 
"  Sir, — It  appears  that  the  late  proceedings  of  the  King 
"  of  Sardinia  have  been  strongly  disapproved  of  by  several 
*'  of  the  principal  Courts  of  Europe.  The  Emperor  of  the 
'*  French,  on  hearing  of  the  invasion  of  the  Papal  States  by 
**  thie  army  of  General  Cialdini,  withdrew  his  Minister  from 
"  Turin,  expressing  at  the  same  time  the  opinion  of  the 
"  Imperial  Government  in  condemnation  of  the  invasion  of 
**  the  Roman  territory. 

"  The  Emperor  of  Russia  has,  we  are  told,  declared  in 
"  strong  terms  his  indignation  at  the  entrance  of  the  army 
"  of  the  King  of  Sardinia  into  the  Neapolitan  territory,  and 
**  has  withdrawn  his  entire  mission  from  Turin. 

*^  The  Prince  Regent  of  Prussia  has  also  thought  it 
'^  necessary  to  convey  to  Sardinia  a  sense  of  his  displeasure ; 
^^  but  he  has  not  thought  it  necessary  to  remove  the 
"  Prussian  Minister  from  Turin. 

"  After  these  diplomatic  acts,  it  would  scarcely  be  just  to 
"  Italy,  or  respectful  to  the  other  Great  Powers  of  Europe, 
**  were  the  Government  of  her  Majesty  any  longer  to  with- 
**  hold  the  expression  of  their  opinion. 

"  In  so  doing,  however,  her  Majesty's  Government  have 
'^  no  intention  to  raise  a  dispute  upon  the  reasons  which 
'^  have  been  given,  in  the  name  of  the  King  of  Sardinia, 
^^  for  the  invasion  of  the  Roman  and  Neapolitan  States. 
**  Whether  or  no  the  Pope  was  justified  in  defending  his 
*'  authority  by  meaus  of  foreign  levies ;  whether  the  King 
"  of  the  Two  Sicilies,  while  still  maintaining  his  flag  at 
^*  Capua  and  Gaeta,can  be  said  to  have  abdicated — are  not 
"  the  arguments  upon  which  her  Majesty's  Government 
*^  proposes  to  dilate. 

VOL.  II.  D 
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**  The  large  questions  Yrhich  appear  to  them  to  be  at 
"  issue  are  these : — Were  the  people  of  Italy  justified  in 
*'  asking  the  assistance  of  the  King  of  Sardinia  to  relieve 
**  them  from  Governments  with  which  they  were  disoon- 
"  tented?  and  was  the  King  of  Sardinia  justified  in  fiir- 
^^  nishing  the  assistance  of  his  arms  to  the  people  of  the 
,  '^  Roman  and  Neapolitan  States  ? 

"  There  appear  to  have  been  two  motives  which  have 
'^  induced  the  people  of  the  Roman  and  Neapolitan  States 
*'  to  have  joined  willingly  in  the  subversion  of  their 
"  Governments.  The  first  of  these  was,  that  the  Govem- 
"  ments  of  the  Pope  and  the  King  of  the  Two  Sicilies  pro- 
*^  vided  so  ill  for  the  administration  of  justice^  the  protection 
"  of  personal  liberty,  and  the  general  welfare  of  their 
**  people,  that  their  subjects  looked  forward  to  the  overthrow 
"  of  their  rulers  as  a  necessary  preliminary  to  all  improve- 
"  ment  in  their  condition. 

"  The  second  motive  was,  that  a  conviction  had  spread, 
*'  since  the  year  1849,  that  the  only  manner  in  which 
"  Italians  could  secure  their  independence  of  foreign  control, 
"  was  by  forming  one  strong  Government  for  the  whole  of 
«  Italy.  The  struggle  of  Charles  Albert  in  1848  and  the 
^^  sympathy  which  the  present  King  of  Sardinia  has  shown 
"  for  the  Italian  cause  have  naturally  caused  the  association 
"  of  the  name  of  Victor  Emmanuel  with  the  single  autho- 
"  rity  under  which  the  Italians  aspire  to  live. 

^'  Looking  at  the  question  in  this  view,  her  Majesty's 
'^  Government  must  admit  that  the  Italians  themselves  are 
**  the  best  judges  of  their  own  interests. 

"  That  eminent  jurist  Vattel,  when  discussing  the  law- 
"  fulness  of  the  assistance  given  by  the  United  Provinces 
^'  to  the  Prince  of  Orange  when  he  invaded  England,  and 
"  overturned  the  throne  of  James  II.,  says,  *  The  autho- 
*^  ^  rity  of  the  Prince  of  Orange  had  doubtless  an  influence  on 
^' '  the  deliberations  of  the  States  General,  but  it  did  not  lead 
'^  ^  them  to  the  conmiission  of  an  act  of  injustice ;  for  when  a 
'^  *  people  from  good  reasons  takes  up  arms  against  its 
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<' '  oppressor^  it  is  but  an  act  of  justice  and  generosity  to 
"  *  assist  brave  men  in  the  defence  of  their  Kberties.' 

"  Therefore,  according  to  Vattel,  the  question  resolves 
"  itself  into  this :  Did  the  people  of  Naples  and  of  the 
^^  Roman  States  take  up.  arms  against  their  Governments 
*'  for  good  reasons  ? 

"  Upon  this  grave  matter  her  Majesty's  Government  hold 
**  that  the  people  themselves  are  the  best  judges  of  their 
"  own  affairs.  Her  Majesty's  Government  do  not  feel 
*'  justified  in  declaring  that  the  people  of  Southern  Italy 
**  had  not  good  reasons  for  throwing  off  their  allegiance  to 
"  their  former  Governments ;  her  Majesty's  Government 
^'  cannot,  therefore,  pretend  to  blame  the  King  of  Sardinia 
^'  for  assisting  them.  There  remains,  however,  a  question 
'*  of  fact  It  is  asserted  by  the  partisans  of  the  fallen 
"  Governments  that  the  people  of  the  Roman  States  were 
^'  attached  to  the  Pope,  and  the  people  of  the  Kingdom 
"  of  Naples  to  the  dynasty  of  Francis  II.,  but  that  Sardi- 
^^  nian  agents  and  foreign  adventurers  have  by  force  and 
*^  intrigue  subverted  the  thrones  of  those  Sovereigns. 

"  It  is  di£Bcult,  however,  to  believe,  after  the  astonishing 
"  events  that  we  have  seen,  that  the  Pope  and  the  King  of 
"  the  Two  Sicilies  possessed  the  love  of  their  people.  How 
^^  was  it,  one  must  ask,  that  the  Pope  found  it  impossible  to 
"  levy  a  Roman  army,  and  that  he  was  forced  to  rely  almost 
**  entirely  upon  foreign  mercenaries  ?  How  did  it  happen, 
"  again,  that  Garibaldi  conquered  nearly*  all  Sicily  with 
*^  2,000  men,  and  marched  from  Reggio  to  Naples  with 
*'  5,000  ?  How,  but  from  the  universal  disaffection  of  the 
**  people  of  the  Two  Sicilies  ? 

^^  Neither  can  it  be  said  that  this  testimony  of  the  popular 
"  will  was  either  capricious  or  causeless.  Forty  years  ago 
'^  the  Neapolitan  people  made  an  attempt  regularly  and 
"  temperately  to  reform  their  Government,  under  the 
"  reigning  dynasty.  The  Powers  of  Europe  assembled  at 
**  Laybach  resolved,  with  the  exception  of  England,  to  put 
^^  down  this  attempt  by  force.     It  was  put  down,  and  a 
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"  large  foreign  army  of  occupation  was  left  in  the  Two 
^^  Sicilies  to  maintain  social  order.  In  1848  the  Neapolitan 
"  people  again  attempted  to  secure  liberty  under  the  Bourbon 
'^  dynasty,  but  their  best  patriots  atoned,  by  an  imprison- 
**  ment  of  ten  years,  for  the  oflTence  of  endeavouring  to  free 
"  their  country.  What  wonder,  then,  that  in  1860  the  Nea- 
"  politans,  mistrustful  and  resentful,  should  throw  off  the 
^'  Bourbons,  as  in  1688  England  had  thrown  off  the  Stuarts  ? 

^^  It  must  be  admitted,  undoubtedly,  that  the  severance  of 
"  the  ties  which  bind  together  a  Sovereign  and  his  subjects 
^*  is  in  itself  a  misfortune.  Notions  of  allegiance  become 
*^  confused ;  the  succession  of  the  Throne  is  disputed ; 
"  adverse  parties  threaten  the  peace  of  society ;  rights  and 
*^  pretensions  are  opposed  to  each  other  and  mar  the  harmony 
"  of  the  State.  Yet  it  must  be  acknowledged  on  the  other 
^^  hand  that  the  Italian  revolution  has  been  conducted  with  sin- 
"  gular  temper  and  forbearance.  The  subversion  of  existing 
"  power  has  not  been  followed,  as  is  too  often  the  case,  by  an 
"  outburst  of  popular  vengeance.  The  extreme  views  of  demo- 
"  crats  have  nowhere  prevailed.  Public  opinion  has  checked 
"  the  excesses  of  public  triumph.  The  venerated  forms  of 
"  constitutional  monarchy  have  been  associated  with  the  name 
*'  of  a  Prince  who  represents  an  ancient  and  glorious  dynasty. 

^^  Such  having  been  the  causes  and  the  concomitant  cir- 
*^  cumstances  of  the  revolution  in  Italy,  her  Majesty's 
"  Government  can  see  no  sufficient  ground  for  the  severe 
"  censure  with  ^hich  Austria,  France,  Prussia,  and  Russia 
*^  have  visited  the  acts  of  the  King  of  Sardinia.  Her 
"  Majesty's  Government  will  turn  their  eyes  rather  to  the 
"  gratifying  prospect  of  a  people  building  up  the  edifice  of 
"  their  liberties,  and  consolidating  the  work  of  their  inde- 
'*  pendence,  amid  the  sympathies  and  good  wishes  of 
"  Europe.  I  am,  &c. 

(Signed)  «  J.  Russell  "  (y). 


(y)  Ann.  Reg.  1860,  p.  294,  Pub.  Doc. 
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"  Placuit  gentibus  '*  (z)  then,  both  in  theory  and  practice, 
to  recognise,  after  the  lapse  of  a  reasonable  period  of  time, 
new  States  that  have,  de  facto^  achieved  an  independent 
existence,  whether  the  original  mother  countries  have  or  have 
not  acquiesced  in  this  order  of  things  (a). 

It  has  been  said  that  to  refuse  Recognition,  while  the 
issue  is  at  all  doubtful,  or  the  conflict  not  wholly  abandoned, 
is  not  an  offence  against  the  Law  of  Nations  {V) ;  at  the 
same  time  it  may  often  border  upon  an  injury,  as  may  the 
recalling  of  an  ambassador,  which  is  yet  by  itself  no  casus 
belli. 

XXL  It  is  well  remarked  by  Hegel,  that  when  Napoleon, 
before  the  Peace  of  Campoformio,  said,  ''  The  French 
"  Republic  no  more  needs  recognition  than  the  sun  requires 
"  to  be  recognised,"  he  expressed  in  these  words  nothing 
more  than  the  strength  of  the  existing  fact,  which  carried 
with  it  a  practical  recognition,  whether  expressed  in  language 
or  not  (c). 

XXII.  Nevertheless,  Recognition  is  a  right  which  other 
States  are  under  an  obligation  to  render  in  such  a  case^ 
for  various  reasons ;  and  amongst  others  this  reason  should 
be  mentioned,  namely,  that  the  effect  of  non-Recognition 
places  the  subjects  of  the  revolted  province  in  a  very  disad- 
vantageous position,  with  respect  to  the  municipal  tribunals 
of  other  countries.  It  is  a  firmly  established  doctrine  ot 
British  and  North  American  jurisprudence,  to  say  nothing 
of  the  law  of  other  countries,  that  it  belongs  exclusively  to 
Governments  to  recognise  new  States ;  and  that  until  such 
Recognition,  either  by  the  Government  of  the  country  in 
whose  tribunals  a  suit  Is  brought,  or  by  the  Government 


(«)  See  vol.  i.  p.  40. 

(fl)  Papers  relative  to  the  Affairs  of  Greece,  Published  in  London,  1836. 

(&)  Oppenhdm,  p.  213.  See  also  a  careful  and  elaborate  note  by  Mr. 
Dana  to  his  edition  of  Wheaton,  a.  27,  n.  16,  on  the  practice  of  the 
United  States  in  this  matter. 

(c)  Hegdf  Natwrreckt  und  Staatswissmschqft,  Werke^  b  Tiii.  s.  331 
(ed.  Berlm,  1840). 
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to  which  the  new  State  belonged.  Courts  of  Justice  are 
bound  to  consider  the  ancient  state  of  things  as  remaining 
unaltered. 

Thus,  in  The  City  of  Berne  in  Switzerland  v.  The  Bank 
of  England^  it  was  decided  that  a  Judicial  Court  cannot 
take  notice  of  a  foreign  Government  not  acknowledged  hj  the 
Goyemment  of  the  country  in  which  that  Court  sits,  and  the 
the  fact  of  acknowledgment  is  matter  of  public  notoriety  (rf) ; 
and  in  Bolder  v.  The  Bank  of  England^  the  Court  refused 
to  order  dividends,  received  before  the  bill  filed,  of  stock 
purchased  by  the  old  Government  of  Switzerland,  to  be 
paid  into  Court  by  the  trustees,  on  the  application  of  the 
present  Government,  without  having  the  Attorney-General 
a  party  (e). 

In  the  case  of  Thompson  v.  Powles,  it  appeared  that  a 
revolted  colony  of  Spain,  not  recognised  as  an  independent 
State  by  Great  Britain,  executed  bonds  at  six  per  cent 
interest,  as  securities  for  a  loan.  P.,  acting  in  collusion  with 
B.,  a  holder  of  the  bonds  in  England,  by  falsely  representing 
that  he  had  purchased  some  of  them,  induced  the  plaintiff  to 
become  a  purchaser  ;  and  it  was  held,  on  demuiTcr,  that  the 
bonds  were  not  usurious,  as  it  did  not  appear,  by  the  bUl, 
that  the  contract  for  the  loan  was  made,  or  the  amount  of 
it  to  be  paid  in  this  country ;  that  P.  and  B.  would  have 
been  answerable  to  the  plaintiff  for  losses  sustained  upon 
his  purchase ;  but  that,  as  the  original  contract  was  made 
with  a  Government  not  acknowledged  by  Great  Britain,  the 
Court  could  not  relieve  him  (f). 

In  Taylor  v.  Barclay  {g)y  it  also  appeared  that,  to  pre- 
vent a  demurrer  to  a  bill,  it  was  falsely  alleged  in  it  that  a 
revolted  colony  of  Spain  had  been  recognised  by  Great 
Britain  as  an  independent  State ;  the  Court  held  itself  bound 
to  know,  judicially,  that  the  allegation  is  false,  and  not  to 
give  it  the  intended  effect. 

(rf)  »  VeBey  Rep,  p.  347.  (/)  2  Sim<m  lUp.  104. 

(e)  10  Fc«y,  352 ;  11  Vesey,  283.  (g)  lb.  213. 
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In  the  case  of  Tlie  Charkieh  (A)  the  status  of  the  Khedive 
of  Egypt  was  in  question  before  the  English  High  Court  of 
Admiralty^  and  the  Court  referred,  to  the  Government  to 
know  whether  her  Majesty  accorded  any  and  what  recog- 
nition to  the  Khedive. 

So  in  the  case  of  the  The  Manilla,  ports  and  places  of  St. 
Domingo^  not  in  possession  of  the  French,  were  excepted 
out  of  the  general  character  of  the  island  as  an  enemy's 
colony,  since  the  Orders  in  Council  had  recognised  them  as 
open  to  British  trade  (i). 

In  the  more  recent  case  of  The  United  States  of  America 
v.  Wagner  {J),  it  was  holden  by  the  Court  of  Appeal  in 
Chancery,  reversing  the  judgment  of  Vice-Chancellor  Wood, 
that  a  foreign  sovereign  State  adopting  the  republican  form 
of  government,  and  recognised  by  the  Government  of  her 
Majesty,  can  sue  in  the  Courts  of  her  Majesty  in  its  own 
name  so  recognised. 

In  the  United  States  of  North  America  a  similar  doctrine 
has  been  holden.  It  has  been  laid  down  by  their  Courts 
that  it  is  the  exclusive  right  of  Governments  to  acknowledge 
new  States  arising  in  the  revolutions  of  the  world ;  and 
until  such  Recognition  by  their  Government,  or  by  that  to 
which  the  new  State  previously  belonged,  the  judicial  pre- 
sumption must  be  that  the  ancient  order  of  things  remains 
unchanged  (A) ;  therefore,  when  a  civil  war  rages  in  a  foreign 
nation,  one  part  of  which  separates  itself  from  the  old  esta- 
blished Government,  and  erects  itself  into  a  distinct  Govern- 
ment, the  Courts  of  the  Union  must  view  such  newly  con- 
stituted Government  as  it  is  viewed  by  the  legislative  and 
executive  departments  of  the  Government  of  the  United 
States  (/). 

(A)  Law  Mep,  4  Adm.  and  EccL  pp.  65,  86. 

(f)  The  ManOla,  1  Edwards  Adm.  Rep,  1. 

The  ManiUa,  2  Dods(m,  363. 

Yrisarri  v.  Cement,  3  Bing.  432. 

(/)  Law  Rep,  2  Ch,  App.  682. 

(A;)  Oelstm  v.  Hoyty  3  Wheatm  (Americ,)  Rep,  p.  324. 

(0  The  United  States  v.  Palmer,  ib.  p.  634. 
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XXIII.  3.  The  third  instance^  viz.  the  case  of  the  Gro- 
vemor  of  an  independent  State  assuming  a  new  title^  and 
claiming  the  Recognition  of  it^  remains  to  be  considered. 

It  IS  unquestionably  competent  to  every  sovereign  ruler 
to  assume  any  title  of  dignity  or  authority,  which  it  may 
please  him  to  adopt,  or  the  nation  to  confer  upon  him. 
Formerly,  indeed,  the  German  Emperors  claimed  to  be 
considered,  in  their  alleged  capacity  of  successors  of  the 
Roman  Emperors,  as  universal  sovereigns  and  chiefs  of 
the  Christian  world,  and  to  enjoy  exclusively  the  title  of 
"  Majesty  "  {m). 

Even  towards  the  end  of  the  fifteenth  century,  after  this 
extravagant  pretension  had  ceased,  they  still  for  some  time 
claimed  to  be  considered  as  the  first  among  the  crowned 
heads,  then  admitted  to  be  their  equals.  But  Napoleon 
attempted  in  vain  to  clothe  the  title  of  Emperor  with  the 
character  of  a  higher  class  of  sovereignty  than  that  of  simple 
monarchy.  All  the  European  kingdoms  have  long  ago 
determined  that  the  Crown  is  Imperial  in  every  country 
where  the  ruler  is  a  king. 

The  Emperors  of  Germany  were  not  without  a  rival  to 
their  pretensions  when  these  were  at  their  highest ;  for  till 
the  beginning  of  the  sixteenth  century  the  Popes  arrogated 
to  themselves  the  right  of  conferring  all  distinctions  of  title 


Jiose  y.  Himelyy  4  Cranch  (Americ,)  Bep,  241. 

Oppenheim,  pp.  212-13. 

WheatorCs  Elem,  pp.  98-99. 

See  also  Debate  <m  Foreign  EnHstment  Bill,  June  10th,  1819. — Hansard, 
Pari  Deb.  vol.  xii.,  especially  Speeches  of  Sir  J,  Mackintosh  and  Mr. 
Canning. 

(m)  Duck,  de  Usu  et  Auctoritate  Juris  dmUs,  who  wrote  in  the  time 
of  Charles  I.,  combats  this  pretension. 

Vattel,  1.  ii.  c.  iii.  s.  34. 

Schmalz,  c.  36.  8.  18. 

Saalfeld,]^.  182. 

Heffter,  p.  63,  c.  vi.  s.  29.  , 

Mably,  t.  i.  p.  213. 

Kliiber,  ss.  107-112. 
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and  rank  upon   the   rulers   of  all  the  kingdoms   of  the 
earth  (ti). 

XXI V,  But  although  rulers  may  assume  what  titles  they 
please^  there  lies  no  obligation  upon  other  States  to  recognise 
any  changes  in  the  accustomed  forms  and  appellations^  which 
usage  and  convenience  have  hitherto  sanctioned  (o).  Never- 
theless comity  and  the  reason  of  the  thing  would  induce 
other  rulers  to  grant  such  Recognition  (p),  except  in  the 
following  instances : — 

1.  Where  the  new  title  assumed  is  in  opposition  to  or 
derogation  from  existing  rights  or  pretensions  of  the  rulers 
of  other  States  (q). 

2.  Where  it  introduces  new  obligations  by  way  of  con- 
cession, or  otherwise,  with  respect  to  other  States. 

3.  Where  it  tends  to  lower  the  dignity  and  degrade  the 
character  of  the  title  already  borne  by  the  rulers  of  other 
States  (r). 

These  objections,  and  especially  the  last,  apply  only  to  the 
novel  assumption  of  a  title :  for  if  its  assumption  has  been 
sanctioned  by  time  and  usage,  however  inapt  and  ridiculous, 
it  cannot  be  lawfully  refused  by  other  nations  (s), 

XXV.  As  the  object  for  which  a  ruler  or  a  nation  assumes 
a  new  title  would  be  practically  defeated,  unless  it  obtained 
the  sanction  of  other  Powers,  it  has  been  the  usual  practice 
to  obtain  the  promise  of  their  Recognition  beforehand,  either 
by  private  Recognition  or  public  Treaty. 

Frederic  I.,  King  of  Prussia,  obtained  the  consent  of  the 
Emperor  of  Germany  before  he  assmned  the  royal  title  in 
1700 — a  title  afterwards  formally  recognised  by  every  Euro- 
pean State  (/),  though  not  by  the  Pope  till  1786  {u).     The 

(n)  Sadfdd,  p.  87,  s.  18.  (o)  MarteM,  s.  128. 

Vattdy  1.  ii.  c.  iii.  8.  45.  SwdfM^  87. 
Heffter,  1  B.  29,  n.  4. 

(p)  Schmah,  p.  183.  (q)  MMy,  i.  213,  ii.  167. 

(r)   Vattd,  1.  ii.  c.  iii.  8.  44.  («)  Vattd,  ib, 
Heffter,  1  B.  29. 

{t)  Martens,  1.  iv.  c.  2  s.  128.      De  la  Reconnaissance  des   Titres  et 

DigrdUSj  n.  b.  (u)  KlUber,  107,  n.  c. 
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present  successor  of  Frederic^  in  January  187 1^  accepted  and 
assumed  the  title  of  Emperor  of  Germany. 

The  Czar^  Peter  the  Greats  obtained  the  Recognition  of 
his  title  as  Emperor^  first  by  private  negotiation  and  then 
by  solemn  provisions  of  treaty ;  as^  for  instance^  by  treaty 
with  the  Porte  in  1739,  with  Great  Britain  in  1742  (x) ;  the 
latter  Power,  however,  expressly  stipulating  that  by  such 
Recognition  it  intended  to  convey  no  pre-eminence  what- 
soever over  herself. 

But  Great  Britain  had  already  recognised  the  title  de  facto 
and  Prussia  never  made  any  difficulty  about  doing  so ; 
Sweden  recognised  it  in  1723,  Venice  in  1726,  Denmark 
in  1732,  Charles  VII.,  Emperor  of  Germany,  in  1744 ; 
Francis  I.,  in  1748,  and  also  the  Bussian  Empire.  Poland 
did  not  recognise  it  till  1764,  and  then  under  conditions 
that  the  Empress  Catherine  II.  should  lay  no  claim  to  Red 
Russia, 

In  1745  this  matter  assumed  a  shape  which  afterwards 
led  to  a  curious  diplomatic  negotiation,  for  France  and 
Spain  in  that  year  refused  to  recognise  the  title,  without 
obtaining  a  pledge,  in  the  shape  of  littercR  reversales  (r/- 

(x)  Martens,  ib, 

Ompteda,  t.  ii.  p.  508'. 

"  Weilen  Ihro  Britanniflche  Majest.  Ihro  Kayserlichen  Maj.  von  alien 
Renssen  einen  diBtinf^airten  Beweis  Ihrer  Freundschaft  und  Hochach- 
tung  zu  geben  wiinschen,  so  wollen  dieselben  hiermit,  durch  den  gegen- 
wartigen  separirten  Artikel,  Sr.  Eayserl.  Majeet.  ron  alien  Keuasen 
mehrmahls  geaufsertem  Yerlangen  gemass,  Ihro  und  Ihrer  Nachfolger 
anf  dem  Eajserlichen  Hussischen  Thron  Eayserwiirde  erkennen,  und 
denenselben  den  Titel  davon  zugestehen ;  jedoch  mit  dieser  ausdriick- 
lichen  Bedingung,  dass  Ihio  Eayserl.  Majest.  aller  Eeussen  und  Dero 
Nachfolger  niemahlen,  wegen  dieser  Wiirde  und  dieses  Titels,  einigen 
Vorzug  Oder  Vorrang,  auf-welche  Art  es  seyn  mag,  fordem  soUen,  und 
dass  diese  Anerkennung  weder  jetzt  noch  kiinfltig  die  geringste  Veran- 
derung  in  dem  Ceremoniel,  das  bisher  in  Ansehung  des  Bangs  unter  den 
Ministris  beaagter  Ihrer  Eayserl.  und  Britannischen  Majeat.  oder  sonst 
auf  irgend  eine  Art,  sowohl  an  Ihren  eigenen  Hofen,  als  an  andem,  wo 
Sie,  respective,  Ministros  haben,  beobachtet  worden  ist,  nach  sich  ziehen 
soil/ — Fcedus  inter  JRussiam  et  Magnam  Britannianiy  a.  1742  {SeparirUr 
Arttkef).    Wenck,  Cod,  Jur,  Oent,  torn.  i.  pp;  670-1. 
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versales)  that  the  Recognition  should  not  carry  with  it  any 
change  in  the  accustomed  ceremonials  of  the  Courts.  Spain 
obtained  the  reversale ;  but  France  had  not  succeeded  in 
obtaining  it  as  late  as  1762^  when  she  in  consequence  re- 
fused Peter  III.  the  title  of  Emperor:  it  was  at  last 
obtained  by  her^  but  again  questioned^  at  the  succession  of 
Catherine  II.  a  few  months  ^terwards ;  but  the  matter  was 
finally  adjusted  (y). 

XXVI.  The  title  of  Emperor  of  the  French,  adopted  by 
the  First  Napoleon  in  1804,  was  recognised  by  every  State 
in  Europe  except  Great  Britain. 

At  the  dissolution  of  the  German  Empire,  in  1806,  the 
title  of  Emperor  of  Austria  was  universally  recognised. 
One  of  the  consequences  of  the  Confederation  of  the  Rhine 
was  the  assumption  of  new  titles  by  old  Potentates.  The 
ancient  Electors  of  Bavaria,  Saxony,  and  Wurtemberg 
became  Kings;  the  ancient  Elector  of  Baden  and  the 
Landgrave  of  Hesse-Darmstadt  became  Grand  Dukes ;  and 
the  Prince  of  Nassau  a  Duke :  all  which  titles  were  recog- 
nised by  the  Treaties  of  Paris  (1814)  and  of  Vienna  (1815). 
Among  the  Recognitions  of  new  titles  at  the  Congress  of 
Vienna  were, — the  ancient  Elector  was  recognised  as  King 
of  Hanover  (z),  and  the  Dukes  of  Mecklenburg,  Weimar, 
and  Oldenburg  (a)  as  Grand  Dukes;  the  Emperor  of 
Russia  as  King  of  Poland  (i).  Very  recently  the  titles  of 
Napoleon  the  Third,  Emperor  of  the  French,  of  the  King  of 
Greece,  of  the  King  of  Italy,  of  the  Emperor  of  Germany, 
and  of  the  King  of  Roumania  have  been  recognised. 

On  the  other  hand,  the  five  Great  Powers,  assembled  at 
the  Congress  of  Aix-Ia-Chapelle  in  1818,  unanimously 
resolved  to  refuse  the  Recognition  of  a  new  title  of  King, 
which  the  Elector  of  Hesse  at  that  time  had  indicated  his 
intention  to  adopt;  grounding  such  refusal,  among  other 


(y)  MartefMj  Comes  c4Ub,  t.  ii.  p.  88 — Cause  deuxihne, 

(«)  Art.  xxvi.  (fl)  Art.  zzyii.,  xxxiv.-xxxvi. 

(6)  Art.  L 
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reasons,  upon  the  consideration  that  the  title  adopted  by  a 
ruler  was  not  a  question  of  mere  etiquette,  but  was  a  fact 
connected  with  important  political  relations  (c). 

In  making  this  refusal,  they  were  at  least  supported  by  the 
express  authority  of  Vattel  (rf),  who  observes,  "  Comme  il 
*'  serait  ridicule  i  un  petit  prince  de  prendre  le  nom  de  roi 
'^  et  de  se  faire  donner  de  la  majeste^  les  nations  ^trang^res, 
*^  en  se  refusant  &  cette  fantaisie,  ne  feront  rien  que  de 
"  conforme  &  la  raison  et  el  leurs  devoirs." 


(c)  ''Protocole  s^par^.  Stance  du  11  octobre  1818,  entre  les  cinq 
puissances : — 

''  La  conference  aiant  6td  inform^  de  Tintention  de  Son  Alt.  Roiale 
Electenr  de  Hesse,  de  prendre  le  titre  de  Eoi,  et  aiant  pris  connaiasanoe 
des  lettres  adress^es  par  ce  prince  aux  souverains  pour  obtenir  leur  con- 
sentement  k  cette  d-marche : 

''  Les  Ministres  des  cinq  Cabinets  r^unis  k  Aix.-l.-Oh.,  pienant  en  consi- 
deration que  le  but  de  leur  reunion  est  celui  de  consolider  Tordre  actuel 
des  Glioses,  et  non  pas  de  cr^r  de  nouyelles  combinaisons,  conaid^rant 
de  plus  que  le  titre  port^  par  un  souverain  n'est  pas  un  objet  de  ample 
etiquette  mais  un  fait  tenant  k  des  rapports  essentiels  et  k  dlmportantes 
questions  politiques,  sont  davis,  qu*en  leur  quality  collective  ils  ne 
sauraient  prononoer  sur  cette  demande;  pris  separ^ment  les  Oalnnets 
declarent,  qu'attendu  que  la  demande  de  S.  A.  R.  Electeur  de  Hesse  n*eet 
justifiee  par  aucun  motif  satisfiEdsant,  D  n'y  a  rien  qui  puisse  les  engager 
k  y  acceder. 

''Les  Cabinets  prennent  en  m^me  terns  Tengagement  de  ne  recon- 
nutre  k  Tavenir  aucun  cbangement  ni  dans  les  titres  des  souyerains  ni  dans 
ceux  des  princes  de  leurs  maisons  sans  en  Stre  pr^alablement  convetras 
entre  eux. 

*'J\8  maintiennent  ce  qui  a  6t6  statue  k  oet  egard  jusqu'id  par  des 
actes  formels.  Les  cinq  Cabinets  appliquent  ezplicitement  cette  demi^re 
reserve  au  litre  d'Altesse  Roiale,  qu'ils  n*admettront  desormais  que  pour 
les  cbefs  des  maisons  granducales,  I'Electeur  de  Hesse  j  compris,  et  pour 
leurs  heritiers  presomptifs." 

(Signed)    '' Mbiternich,  Richblibu,  Cabtlexejlbk, 

WELLiKaTGir,  Habdsnbxbg,  Bebkstorff,  Nm- 

8BLB0DB,  Capo  d'Ibtria  " 

-^Traits  de  Diphmatie,  t.  i.  p.  367.     Qnnte  de  Garden  ;  Meisel,  Court  de 

Stile  diplomat. :  Dresd.  1824,  t.  ii.  p.  683;  refened  to  by  Hefier^  1  B. 

s.  29.  p.  64. 

{d)  L.  ii.  c.  iii.  s.  44. 
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CHAPTER  V- 

RIGHT   TO  EXTBRNAL  MARKS  OV   HONOUR  AND   RESPECT. 

XXYII.  There  is  a  natural  Equality  among  States  as 
among  Individuals ;  and  it  is  as  repugnant  to  the  nature  of 
a  State  as  of  a  Person  to  be  in  a  condition  of  servitude  to 
the  will  of  another  (a). 

This  natural  Equality  of  States  is  the  necessary  com- 
panion of  their  Independence — that  primitive  cardinal  rights 
upon  which  the  science  of  International  Law  is  mainly 
built. 

States,  considered  absolutely  and  apart  from  their  con- 
dition as  a  member  of  the  great  society  of  nations,  are 
entitled  to  the  full  enjoyment  of  a  free  moral  individual 
personality — when  considered  practically  and  with  relation 
to  that  society,  they  are  entitled,  in  their  intercourse  vdth 
other  States,  to  all  the  rights  incident  to  a  natural  Equa- 
Uty  (i). 

No  other  State  is  entitled  to  encroach  upon  this  Equality 

(a)  Martens,  t  i.  8. 126,  c.  ii. 

Vattel,  1.  ii.  c.  iii.,  De  la  digniU  et  de  VigdliU  des  Natioru,  de  leurs 
titrei  et  autres  marques  d^hcnnew. 

lb.  1.  i.  c.  xxY.  B.  191,  De  la  gloire  d^une  nation, 

Wheatan^s  Elem.  i.  c.  iiL 

KUiber,  Becht  der  QkichheU.    Erster  Theil,  drittes  Eapitel. 

Giinther,  I  266. 

Heffter,  ss.  34, 103,  31. 

Mackintosh,  Miscellaneous  Works,  vol.  iii.  p.  468. 

(6)  Martens  ezpreflses  the  principle  upon  which  this  right  is  founded 
clearly  and  forcibly : — ''  Une  nation,  quelque  puissante  qu'elle  puisse  Stre, 
n'est  pas  en  droit  d'exigdr  de  Fautre  des  demonstrations  positives  dlionneur, 
moins  encore  des  preferences,  quoique  toutes  soient  autoris^es  ft  considerer 
comme  lision  des  demonstrations  positives  de  nUpris  et  des  actes  contraires 
d  leur  honneur, — Dr,  des  Oens,  s.  126. 
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hj  arrogating  to  itself  peculiar  privileges  or  prerogatives^  as 
to  the  manner  of  their  mutual  intercourse. 

The  relation  of  natural  Equality  is,  in  its  character,  es- 
sential, and  incapable  of  being  affected  by  any  accidental 
attributes  of  another  State,  such  as  its  greater  extent  of 
territory,  the  larger  number  of  its  inhabitants,  the  superiority 
of  its  resources,  the  form  of  its  constitution,  the  title  of  its 
executive,  or  the  remoter  antiquity  of  its  origin.  All  privi- 
leges claimed  upon  these  or  similar  pretexts,  are,  for  so  much, 
derogations  from  the  natural  Equality  of  other  States. 

It  is  impossible  to  foresee  how  soon  any  departure  from 
this  rule  may  injuriously  affect  the  liberty  and  independence 
of  the  State  which  submits  to  it.  Hence  the  real  value  of 
those  external  marks  of  honour  and  respect,  so  carefully 
embodied  in  the  ceremonies  and  etiquette  of  nations,  but 
which  have  been,  it  must  be  confessed,  often  carried  to  an 
extent  in  which  a  sober  regard  for  the  true  end  was  lost  in 
an  idle  unreflecting  attachment  to  the  means,  or  under 
pretence  of  which  the  unlawful  object  of  fostering  ambition 
has  been  substituted  for  the  lawful  object  of  securing  in- 
dependence. 

Nevertheless,  it  has  been  said  with  equal  truth  and  beauty, 
— "  The  king's  honour  is  that  of  his  people.  Their  real 
^^  honour  and  real  interest  are  the  same.  A  clear,  un- 
'^  blemished  character  comprehends  not  only  the  integrity 
'^  that  will  not  offer,  but  the  spirit  that  ynll  not  submit  to 
^^  an  injury ;  and  whether  it  belongs  to  an  individual,  or  to 
"  a  community,  it  is  the  foundation  of  peace,  of  indepen- 
*'  dence  and  of  safety.  Private  credit  is  wealth  ;  public 
^  honour  is  security.  The  feather  that  adorns  the  royal 
*^  bird  supports  his  flight ;  strip  him  of  his  plumage,  and 
**  you  fix  him  to  the  earth  "  (c).  **  A  wrong  done  "  (said  the 
high  authority  of  Sir  James  Mackintosh)  '*  to  the  humblest 
"  British  subject,  an  insult  offered  to  the  British  flag  flying 
^^  on  the  slightest  skiff,  is,  if  unrepaired,  a  dishonour  to  the 

(c)  Lettera  of  Junius,  xlii 
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^*  British  nation  "  {d).  And  in  the  sober  language  of  Yattel : 
^  Paisque  la  gloire  d'une  nation  est  un  bien  trds  reel,  elle 
''  est  en  droit  de  la  d^fendre,  tout  comme  ses  autres  avan- 
«  tages.  Celui  qui  attaque  sa  gloire  lui  fait  injure ;  elle  est 
''  fondle  &  exiger  de  lui-mdme,  par  la  force  des  armes»  une 
"  juste  reparation.  On  ne  peut  done  condamner  les  mesures 
*'  que  prennent  quelquefois  les  souverains^  pour  maintenir 
*'  ou  pour  venger  la  dignity  de  leurs  couronnes.  EUes  sont 
*^  ^galement  justes  et  n^cessaires.  Lorsqu'elles  ne  pro- 
*'  c^ent  point  de  pretentions  trop  hautes^  les  attribuer  a  un 
*^  Tain  orgueil,  c'estignorer  grossierement  I'art  de  r^gner,  et 
^  m^priser  Tun  des  plus  fermes  appuis  de  la  grandeur  et  de 
« la  siirete  d*un  6tat "  {e). 

This  end,  therefore,  is  always  to  be  kept  in  view — ^namely 
that  the  honour  of  a  nation  is  an  outwork  of  the  citadel  of 
its  independence  (/).  Independently,  however,  of  this  con- 
sideratiion,  every  State,  like  every  individual,  has  a  sub- 
stantive right  to  maintain  and  preserve  its  reputation. 

XXVIIL  Perhaps  this  right  will  obtain  its  best  general 
exposition  from  a  consideration  of  the  acts  which  have  been 
treated  as  an  invasion  of  it — of  wrongs  done  with  respect  to 
it  They  seem  to  admit  of  the  following  classification : — 1. 
Insults  offered  to  the  Head  or  Executive  Power  of  a  State, 
through  the  official  organs  of  another  State.  2.  Through 
the  acts  of  a  subject  of  another  State. 

XXIX.  Among  the  first  class  are  to  be  reckoned  in- 
jurious and  insulting  proclamations  put  forth  by  tiie  Govern- 
ment of  a  country,  or  by  its  representative  abroad.  Among 
the  second,  libels  published  by  private  subjects  upon  the 
Executive  Power  of  another  State.  Insults  offered  by 
individual  subjects  of  another  State,  not  recognised  by,  or. 


{S)  Speech  an  the  recognUion  of  the  Spanieh  American  States,  vol.  liL 
p.  468. 

(«)  Fo^e;,  I.  L  c.  zv.  8. 191. 

(/)  "  Ohaque  dtat  a  droit  au  reepect  de  sa  penonoalit^  morale  et  juri- 
dique :  il  a  done  un  droit  et  un  honneur.  L'atteinte  port^  &  Thonneur 
entraine  le  droit  d'exiger  satisfaction." — BkmtechH,  s.  83. 
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if  need  be  from  any  pecuKarity  in  the  circumstances,  dis- 
avowed by  the  State  of  which  he  is  a  member,  can,generallj 
speaking,  be  scarcely  held  to  justify  an  International  com- 
plaint; but  in  our  own  country,  and  at  no  very  distant 
period,  as  has  been  already  stated,  the  Crown  has  prosecuted  - 
subjects  guilty  of  libelling  Sovereigns  with  whom  it  was  in 
amity  (g) ;  and  it  is  the  bounden  duty  of  every  State 
to  make  reparation  for  injuries  inflicted  upon  the  ambas- 
sador of  any  foreign  Power  residing  at  its  Court. 

International  Law  forbids  a  libel  upon  a  State,  for  the 
same  reason  that  Municipal  Law  forbids  a  libel  upon  an 
Individual.  The  Individual  is  injured  thereby  in  his  social 
rights,  in  his  relation  to  other  individuals :  the  State,  which 
has  been  recognised  as  a  member  of  the  society  of  societies, 
is  also  injured  thereby  in  its  relation  to  other  societies. 

But  in  the  latter,  as  well  as  the  former  case,  this  right  is 
not  invaded  by  a  free  discussion  of,  and  criticism  upon,  the 
external  acts  of  the  State  or  the  Individual.  A  State  has 
no  cause  of  complaint  if  she  has  the  same  protection  as  an 
Individual.  The  Courts  of  Justice  are  open  in  both  cases 
for  the  vindication  of  the  offended  party,  and  the  reparation 
of  the  injury;  but  in  neither  case  can  the  acts  of  the  wrong- 
doer be  exempted  from  the  free  censure  of  an  independent 
judgment,  and  it  is  nobly  said  by  Heffler,  "  When  shall 
"  Falsehood  cease,  if  it  be  allowed  to  usurp  the  place  of 
"  Truth  among  those  who  carry  on  the  History  of  the 
"world?*' (A). 

Here,  as  in  other  instances,  the  doctrine  of  the  Boman 
Law  (i)  is  perfectly  applicable  to   States :     "  Eum,  qui 

(^)  Vide  ante,  vol.  i.  pp.  626,  626 — ^Prosecutions  for  libelling  the 
Emperors  of  Russia  and  France ;  and  vide  JRegina  t.  Most,  Law  Jt^xnts, 
7  Q.  B.  D.  p.  244 :  a  case  decided  this  year  (1881 ),  where  a  German  resident 
in  England  was  tried  for  and  conyicted  of  inciting  persons  to  the  assassi- 
nation of  foreign  sovereigns. 

(h)  Heffter,  ss.  31,  111 ;  and  see  authorities  cited  at  the  beginning  of 
this  Chapter. 

(0  Intt.  iv.  4.  Cod,  ix.  86.  Dig,  xlvii.  10.  De  mjurUs  et  famom 
libeUiB. 
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^  nocentem  infamavit^  non  esse  bonum  et  »qumn  ob  earn 
'^  rem  condemnari ;  peccata  eniin  nocentium  nota  esse  et 
"  oportere  et  expedire  "  (j)  ;  and  again,  "si  non  convicii 
"  coHsilio  te  aliquid  injuriosum  dixisse  probare  ^oteSy  jfides 
"  oeri  a  calumnia  te  defendit  "  (A). 

XXX.  A  State  may  confer  on  its  Grovemors  any  title  of 
dignity  it  pleases  (Z),  and  when  this  title  has  been  used  and 
recognised,  it  will  not  allow  another  State  to  communicate 
with  it  by  any  other  mode  of  address  (iw).  The  general  re- 
marks of  Yattel  on  this  point,  and  the  particular  instance  of 
Prussia  by  which  he  supports  them,  are  well  deserving  of  at- 
tention : — "  Les  titres,  les  honneurs  ne  d^cident  de  rien,  il 
*^  est  vrai ;  vains  noms,  vaines  c^r^monies,  quand  ils  sont 
"  mal  places ;  mais  qui  ne  sait  combien  ils  influent  dans  les 
"  pens6es  des  hommes  ?  C'est  done  ici  une  affaire  plus  s^ 
"  rieuse  qu  elle  ne  le  parait  au  premier  coup  d'oeil.  La 
*'  nation  doit  prendre  garde  de  ne  point  s'abaisser  elle-mSme 
"  devant  les  autres  peuples,  de  ne  point  avilir  son  con- 
"  ducteur  par  un  titre  trop  bas :  elle  doit  se  garder  plus  en- 
'^  core  de  lui  enfler  le  cceur  par  un  vain  nom,  par  des  hon- 
"  neurs  dfenesur^s,  de  lui  faire  naitre  la  pens^e  de  s'arroger 
*'  sur  elle  un  pouvoir  qui  y  rfiponde ;  ou  d'acqu^rir,  par  d'in- 
"  justes  conquStes,  une  puissance  proportionn^e.  D'un  autre 
"  c6t6,  un  titre  relev6  pent  engager  le  conducteur  ct  soutenir 
'^  arec  plus  de  fermet^  la  digniti  de  la  nation.  Les  conjonc- 
*'  tures  d^terminent  la  prudence,  et  elle  garde  en  toutes  choses 
"  une  juste  mesure.  La  royaute,  dit  un  auteur  respectable, 
"  et  qui  pent  en  6tre  cm  sur  la  matidre,  la  royaute  tira  la 
'*  maison  de  Brandebourg  de  cejoug  de  servitude  ou  la  maison 
*'  d^Autriche  tenait  alors  tons  les  princes  d^ Allemagne.  (Tetait 
"  une  amorce  que  Frederic  P^  jetait  h  toute  sa  posterite^  et  par 
*'  laquelle  il  semblait  lui  dire,  ^  Je  vous  ai  acquis  un  titre,  rendez" 
**  vous-en  digne;faijetelesfondements  de  votre  grandeur,  c^est 
"  a  vous  d^achever  Vouvrage  ' "  (n). 

(J)  Dig,  xlviL  10, 18.  (A)  Cod.  ix.  85,  5. 

{J)  Vattel,  1.  i  c.  iii  sa.  41,  42,  48,  and  note. 

(m)  Martens,  Droit  des  Gens,  s.  126.      (n)  Vatta,  1.  ii.  c.  iii.  a.  41. 
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This  matter  has  already  undergone  some  discussion  in  the 
preceding  Chapter. 

XXXI.  Any  injury  done  or  insult  offered  to  the  outward 
insignia  of  a  State's  personality  are  violations  of  the  Bight  of 
which  we  are  treating  (o) ;  for  instance^  counterfeiting  the 
coin,  debasing  it«  value  by  alloy  {p\  usurping  the  heraldic 
arms,  as  Mary  Queen  of  Scots  did  those  of  the  Queen  of 
England ;  assuming  the  title,  as  the  British  Kings,  long  after 
all  pretext  for  it  had  ceased,  injuriously  continued  to  assume 
the  title,  of  King  of  France  {q).  Last,  though  by  no  means 
least,  insults  offered  to  the  flag,  the  emblem  of  ^e  national 
life,  are  aU  invasions  of  the  Bight  to  Honour  and  Bespect 
for  which  satisfaction  may  be  demanded  and  reparation  ought 
to  be  made.  The  sensitiveness  of  all  nations  to  any  insult 
offered  to  their  flag  has  always  been  very  tender ;  such  an 
indignity  has  always  called  for  speedy  atonement  and  fall 
reparation. 

In  1784,  the  Emperor  of  Austria  attempted,  in  violation 
of  the  existing  law,  to  open  the  navigation  of  the  Scheldt ; 
and  sent  a  brig,  bearing  the  Imperial  Flag,  from  Ostend  to 
Antwerp,  with  orders  to  ascend  that  river.  The  ship  refusing 
to  go  back  to  sea  when  ordered  to  do  so  by  the  commander  of 
a  Dutch  ship  of  war,  was  fired  upon  and  compelled  to  anchor. 
The  Emperor  withdrew  his  ambassador  from  Holland,  '^  devant 
"  considerer  Vinsulte  faite  h  son  pavilion  comme  une  dMara-- 
"  tion  de  guerre  "  (r),  and  demanded  "  une  satisfaction  €cla- 
^'  tante.'^  The  Dutch  made  an  ample  apology  for  this 
alleged  insult  («),  though  it  does  not  seem  that  under  the 
circiunstances  any  apology  was  fairly  due. 

When  in  1849  {t\  Austria  stated  the  grievances  which  had 

(o)  BlunUchii,  s.  82. 

(p)  Vattelf  1.  i.  c.  z.  8.,  108.  ''Dee  principes  que  nous  Tenons 
d'^tablir,  il  est  ais^  de  conclure,  que  si  une  nation  contiefidt  la  monnoie 
d'une  autre,  ou  si  elle  souifre  et  protege  les  faux-monnayeurs  qui  osent 
rentreprendre,  elle  lui  fait  injure." 

{q)  Georgfe  III.  first  discontinued  it. 

(r)  Martens,  Causes  c^Wn-ea,  t.  ii.  p.  242. 

($)  lb.  270, 271.  (0  ^»M»-  ^'  18^,  p.  296. 


MARITIME   HONOURS.  61 

induced  h^r  to  withdraw  her  ambassador  from  Bome^  she 
enumerated  among  them  that  ^'  the  Austrian  flag  and  the 
^^  arms  of  the  Empire  on  the  palace  of  our  ambassador  at 
*'  Bome  were  insulted  and  torn  down ;  and  although  the  Holy 
"  Father  himself  condescended  to  express  to  the  ambassador 
**  his  deep  concern  at  this  gross  violation  of  International 
*'  Rights,  yet  his  government  was  overawed  by  the  licen- 
^'  tiousness  of  faction,  and  unable  to  make  reparation  for  the 
'*  injury  which  was  done." 

The  flag  and  the  arms  were,  on  the  restoration  of  the 
Pope,  put  up  again  with  due  honours  on  the  part  of  the 
Roman  authorities. 

XXXII.  "  Ut  belli  occasio  evitetur  tractandum  quoque 
"  quando  et  quorum  navibus  pr»standa  sit  reverentia  "  (w),  is 
the  language  with  which  the  great  Dutch  jurist  opens  the  once 
much-vexed  subject  of  Maritime  Ceremonials :  his  reason 
for  discussing  a  subject,  upon  which  his  authority  is  per- 
haps the  greatest,  being,  that  war  may  be  prevented,  into  the 
horrors  of  which  his  own  country  had  more  than  once  been 
plunged  by  disputes  upon  this  point  of  International  honour. 

Maritime  ceremonials,  in  time  of  peace,  are  either — I, 
Recognition  of  Sovereignty ;  or,  2,  Marks  of  conventional 
courtesy  or  comity ;  these  acts  of  comity,  like  all  others  (as 
has  been  already  observed),  sometimes  assuming,  through  the 
force  of  treaty  or  long  usage,  the  character  of  positive  law. 

They  are  paid  to  ships  of  war;  to  ports,  fortifications, 
harbours ;  to  Sovereigns,  or  the  Representatives  of  Sove- 
reigns ;  independent  States,  monarchical  or  republican. 

They  consist  in  striking  the  flag  {supparum  et  summi 
apluBtris  submissia — salut  du  pavilion — das  Flaggenstrei- 
chen)  lowering  top-sails  and  striking  flag;    lowering  the 


(«)  Bjpfikershoek,  De  Domimo  Maris,  cc.  ii.,  iy.     Quad.  Jw,  PubL  1.  ii. 
c.  zzi.    This  is  the  leading  authority  upon  this  subject. 
Vatta,  L  ii.  c.  iv.  88, 
Mortem,  ss.  168, 163. 
Kliiher,  ss.  117-122. 
Wheatcn,  Elem,  L  c.  iii.  7,  p.  166. 
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Bails  (v^Jortcm  demissio — salut  des  voiles — dcis  SegeUireichen)^ 
firing  a  certain  number  {x)  of  gMWA^salut  du  cmion — Losung 
der  Canofien), 

XXXIIL  1.  Maritime  ceremonials  can  only  be  claimed 
as  Becognitions  of  Sovereignty  where  the  seals  subject  to  the 
sovereign  who  claims  them,  that  is  to  say,  within  cannon- 
shot  of  the  shore,  and  within  those  parts  of  the  sea  already 
treated  of  in  a  former  Chapter  (y). 

To  these  should  be  added,  that  portion  of  the  sea  which  is 
actually  occupied  by  a  fleet;  that  portion  is,  during  the 
actual  period  of  the  occupation,  under  the  dominion  of  the 
State  represented  by  the  fleet ;  as  the  temporary  occupation 
of  foreign  territory  by  an  army  places  it  for  the  time  under 
the  occupation  of  the  State  which  the  army  represents. 

In  the  twenty-first  chapter  of  his  second  book,  QutBstianes 
Juris  Publicly  Bynkershoek,  referring  to  his  former  work, 
De  Dominio  Marisy  and  the  thesis,  ^^  nullum  mare  exterum 
^^  nunc  esse  in  cujusquam  Principis  dominio,  cum  nullum  a 
'^  quoquam  Principe  possideatur,"  therein  successfully  main- 
tained, observes,  ^^  his  omnino  consequens  est,  qui  imperat 
^^  mari  proximo  recte  etiam  imperare,  u^et  quemadmodum  ibi 
"  salutetur.'' 

Thus  the  Dutch  States  (a.d.  1690), «  optimojure;'  decreed 
that  the  King  of  Denmark's  demand  with  respect  to  the  salu- 
tation of  the  fortress  of  Cronenburg  should  be  complied 
with ;  and,  ^^  nee  minus  recte^  in  1671  decreed  that  their 
naval  commanders  should  salute,  when  they  came  within 
cannon-shot  of  a  State,  according  to  the  manner  prescribed 
by  that  State,  whether  their  salute  was  or  was  not  returned ; 


(x)  The  number  is  generally  equal ;  Sweden,  it  Lb  said,  alone  firing  an 
unequal  number. — MartenSf  s.  168  n.  The  exact  number  has  been  often 
the  subject  of  dispute,  and  has  generally  been  settled  with  the  Barbary 
States  by  the  express  provisions  of  Treaty :  e,g.,  Spain  and  Tripoli  (1784), 
Great  Britain  and  Tripoli  (1694  and  1746),  United  States  of  NorUi 
America  and  Tripoli  (1806),  Great  Britain  and  Tunis  (1746-1761), 
Holland  and  Tripoli  (1728),  France  and  Tripoli  (1793),  France  and 
Morocco  (1767). 

(y)  Vide  ante^  roL  i.  pt.  iii.  cc.  4/6,  7,  8. 


Mabixihb  HONOUBS.  53 

^  quemque  enim  esse  dominum  in  suo  imperio  et  quemquam 
"  advenam  ibi  subditum  "  {z). 

The  order  of  Philip  II.  (a.d.  1663),  that  the  flag  bearing 
the  Imperial  arms  should  not  be  lowered  in  any  foreign  port, 
and  the  act  of  the  French  ship  which  passed  the  Genoese 
citadel  in  1691  without  saluting,  were  both,  according  to 
Bjnkershoek,  violations  of  International  Law. 

XXXIV.  2.  Maritime  ceremonials  in  the  open  sea,  or 
in  any  other  places  than  those  subject  to  the  dominion  of  a 
State,  must  depend  upon  Comity,  or  mutual  agreement. 
Zouch  (a),  with  that  correct  opinion  upon  the  principles  of 
International  Law  which  distinguished  him,  applauds  the 
decision  of  the  superior  French  Court  which  reversed  the 
sentence  of  an  inferior  Court  for  condemning  a  Hamburg 
vessel  which  had  refused  to  salute  a  French  ship  in  the 
Spanish  seas.  By  nkershoek  of  course  sanctions  this  opinion. 
According  to  usage  (i),  however,  merchant  vessels  are 
obliged  to  salute  a  vessel  of  war  generally  by  cannon-shot, 
and  also  by  lowering  flag  and  sails ; — the  salute  by  sails  is 
the  most  usual  (e).     Ships  of  war  of  equal  rank  are  not 


(«)  S.  23,  t.  i.  Legum  Kauticarum,  cited  by  Bynkershoek,  tb. 
Martens f  1.  iv.  c.  iv.  s.  159,  note  6.  "Les  instructions  dee  pui&- 
Banoes  pour  leurs  armies  navales  jettent  le  plus  grand  jour  but  liBurs 
pretentions  i  I'^ard  de  ce  c^r^moniaL  Sur  TEspagne,  voyez  les  ordon- 
nances  de  Philippe  IV  de  1663,  dans  Abreu  y  Bertodano,  Collection ;  de 
Philippe  IV  de  1664,  ihid,  p.  vii.  p.  642 ;  de  Carl.  II  de  1671,  ibid,  p.  i. 
p.  649;  sur  TAngleterre,  Laws  of  ike/AdmirdUy^  t.  ii.  p.  303;  sur  la 
France,  ordonnance  de  Louis  XIV  pour  les  arm^  navales,  1689,  liv.  iii. 
tit.  i. ;  ordonnance  de  1766 ;  lettre  circulaire  du  ministre  de  la  Marine 
aux  pr^fets  maritimes  sur  le  salut  du  canon,  du  9  frimaire,  an  x,  2>u/rtoAe- 
FtrntaxfUj  t.  ii.  p.  1034 ;  but  le  Danemarck,  ordonnance  de  1748,  dans  le 
Mere,  hist,  et  pol.  1748,  p.  ii.  p.  171 ;  sur  les  Provinces-Unies  des  Pays- 
Bas,  ordonnances  de  1671,  de  1760,  BecueU  de  Van  Placaaten,  t.  vi. 
p.  367." 

(a)  De  Jure  Feciali,  pt.  2.  s.  8,  14,  p.  132  (ed.  Oxon.  1660).  Utrum 
quod  nauta  Pritw^  dUerius  navi  b^ica  vda  turn  submittent,  navis  pro 
pr€edd  capi  possit  f  " 

(b)  JDuber,  8. 122. 
Martens,  s.  169. 

(c)  I>eM.etDeC.    Index  explicatif,  Salut  de  Mer. 
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conBtrained  by  custom  to  salute  at  all:  those  of  inferior 
ought  to  salute  those  of  superior  rank.  A  single  ship  of  war 
salutes  a  fleet  or  squadron;  and  an  auxiliary  squadron 
salutes  the  principal  fleet. 

XXXV.  By  an  Ordonnance  of  the  King  of  the  French, 
1831  (July  I),  the  following  rules  of  Maritime  Salute  are 
prescribed  for  French  ships  of  war  : — 

^^Art.  II.  Toutes  les  fois  qu'un  b&timent  fran9ais  sera 
"  salu6  par  un  bdtiment  de  guerre  ^tranger^  le  salut  sera 
^^  rendu  coup  pour  coup  audit  b&timent  ^tranger^  quels  que 
^'  soient  les  grades  des  officiers  commandants,  et  soit  qu'il 
''  ait  6t6  trait6  ou  non  de  salut,  pourvu  toutefois  que  ce 
*^  salut  n'ezcdde  pas  21  coups  de  canon. 

^^  Art.  III.  Les  commandants  des  b&timents  de- guerre 
^'  fran9ais  arrivant  siur  une  rade  ^trangSre,  se  conformeront, 
''  quant  aux  visites,  aux  usages  g^n^ralement  re^us  dans  le 
**  pays  oA  ils  se  trouveront "  (d). 

XXXVI.  The  following  orders  are  issued  by  the  British 
Crown  to  her  ships  of  war,  with  respect  to  saluting  the  flags 
of  other  Powers  at  sea. 

^^  All  salutes  from  ships  of  war  of  other  nations,  either  to 
''  her  Majesty's  forts  or  ships,  are  to  be  returned  gun  for 
"  gun. 

^^  A  British  ship  or  vessel  of  war  meeting  at  sea  a  foreign 
**  ship  of  war  bearing  the  flag  of  a  flag-officer,  or  the  broad 
'^  pendant  of  a  commodore  commanding  a  station  or  squadron 
"  and  superior  in  rank  to  the  officer  of  the  British  ship  or 
"  vessel,  shall  salute  such  foreign  flag-officer  or  commodore 
"  with  the  number  of  guns  to  which  a  British  officer  of  cor- 
"  responding  rank  is  entitled,  upon  being  assured  of  receiv- 
"  ing  in  return  gun  for  gun:  and  in  the  event  of  the  British 
"  ship  meeting  with  such  foreign  flag-officer  or  commodore  in 
^'  a  foreign  port,  similar  complimentary  salutes  with  such 
**  foreign  flag-ship  should  be  observed,  if  the  regulations  of 
**  the  place  shall  admit  thereof"  (e). 

{d)  DeM.^De  C.  t.  iv.  p.  322. 

(e)  Extract  from  BegukttwM  relating  to  Salutes. 
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XXXyil.  The  regulations  with  respect  to  salutes  from 
British  ships  to  British  men-of-war^  are  not  strictly  of  an 
International  character;  but  these  regulations^  and  those 
relating  to  Colours,  may  perhaps  be  usefully  mentioned  in 
this  place  {/).  By  the  laws  of  the  sea^  the  ancient  constitu- 
tion of  the  Admiralty,  and  the  usage  of  the  realm^  it  is  an 
offence  against  the  Eing's  prerogative  to  usurp  or  wear  on 
board  any  private  ship  the  flags^  ensigns^  jacks^  or  pendants 
worn  by  the  ships  of  the  Royal  Navy  (g). 

In  consequence  of  the  Union  with  Ireland^  which  com- 
menced on  January  1,  1801^  King  George  III.  issued  a 
proclamation  of  that  date^  appointing  a  certain  ensign^ 
drawn  in  the  margin^  to  be  carried  by  all  merchantmen  of 
the  United  Kingdom^  and  prohibiting  the  use  of  any  other 
ensign  in  such  ships;  and  also  prohibiting  them  from 
wearing  the  Union  Jack^  or  any  pendants  or  colours  usually 
worn  by  the  King's  ships^  without  a  special  warrant  from 
the  Crown  or  the  Admiralty.  Under  this  proclamation^ 
the  hoisting  or  wearing  of  such  colours  is  a  contempt  of  the 
Crown^  and  punishable  as  such  by  the  Court  of  Admiralty  (A). 

In  1833^  William  Benson,  master  of  the  merchant  steam- 
ship Lord  of  the  Isles,  was  found  guilty  of  contempt  in 
wearing  illegal  colours ;  he  having  in  or  near  the  river  Douro 
hoisted  at  the  main  peak  a  red  pendant,  which  Captain  Bel- 
cher of  his  Majesty's  ship  jEtna  came  on  board  and  seized. 
For  this  offence  of  wearing  colours  used  by  his  Majesty's 
ships,  the  penalty  of  50/.  was  inflicted,  the  Court  having  no 
power  to  mitigate  the  fine  (i). 


(/)  The  following  remarks  are  extracted  from  I^  Law  relating  to 
QjffScen  of  the  Navy  (by  Prendergast),  part  ii.  p.  449. 

(g)  Life  of  Sir  Leoline  JenkinSy  i.  97. 

(A)  The  Minerva,  8  C.  Rob,  Adm,  Rep,  p.  34. 

(t)  The  King,  in  his  Office  of  Adtmraitg,  v.  Miller,  1  Haggard  Adm, 
R^.  p.  197. 

The  King  v.  Betwm,  3  i^.  96. 

The  last  cases  have  been  The  Queen,  in  her  Office  of  Admiralty,  t.  James 
N,  Forbes,  master  of  merchant  vessel  Lightning,  for  wearing  illegal  colours 
(7ih  March,  1866)  ;  and  The  Queen  v.  JSwen,  2  Jur.  N,  8.  464.     It 
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A  penalty  not  exceeding  5007.  is  now  annexed  to  this 
offence.  The  statute  17  &  18  Vict,  c  104,  The  Merchant 
Shipping  Act,  1854,  s.  105,  enacts : 

*'  If  any  colours  usually  worn  by  her  Majesty's  ships,  or 
^'  any  colours  resembling  those  of  her  Majesty,  or  any  dis- 
^^  tinctive  National  colours,  except  the  Bed  Ensign  usually 
^^  worn  by  merchant  ships,  or  except  the  Union  Jack  with 
*^  a  White  Border,  or  if  the  pendant  usually  carried  by  her 
"  Majesty's  ships,  or  any  pendant  in  any  wise  resembling 
^*  such  pendant,  are,  or  is  hoisted  on  board  any  ship  or  boat 
"  belonging  to  any  subject  of  her  Majesty,  without  warrant 
^*  for  so  doing  from  her  Majesty  or  from  the  Admiralty, 
^^  the  master  of  such  ship  or  boat,  or  the  owner  thereof,  if  on 
**  board  the  same,  and  every  other  person  hoisting  or  joining 
^^  or  assisting  in  hoisting  the  same,  shall  for  every  such  offence 
'^  incur  a  penalty  not  exceeding  Five  Hundred  Pounds ;  and 
'^  it  shall  be  lawful  for  any  officer  on  full  pay  in  the  military 
"  or  naval  service  of  her  Majesty,  or  any  British  officer  of 
'^  the  Customs,  or  any  British  Consular  officer,  to  board  any 
'^  such  ship  or  boat,  and  to  take  away  any  such  jack,  colours, 
^^  or  pendant ;  and  such  jack,  colours,  or  pendant  shall  be 
"  forfeited  to  her  Majesty." 

And  according  to  the  instructions  issued  by  the  authority 
of  the  Queen's  Government  (/), 

^*  If  the  Consul  is  informed  that  any  British  vessel  hoists 


Ufiually  happens  that  the  offending  party,  on  being  served  with  the 
warrant  of  arrest,  memorialises  the  Board  of  Admiralty,  expressing  con- 
trition for  the  offence,  and  that  on  payment  of  the  costs  incurred,  the 
fine  is  remitted.  Ireland,  as  to  all  matters  of  Instance  jurisdiction,  is 
governed  by  its  own  Ooiurt  of  Admiralty ;  but  neither  Ireland  nor  Scotland 
have  any  Admiralty  Prize  jurisdiction.  As  to  former  provisions  on  this 
subject,  see — 

8  Geo,  IV.  c.  110,  s.  2  (smuggling,  600/.). 

6  Ih,  c.  108,  B.  16  (smuggling,  60/.). 

8  (J-  4  Will  IV,  c.  60,  c.  63,  s.  9  (smuggling,  60/.). 

4  Ih.  c.  13,  s.  11  (smuggling,  not  above  600/.). 

8  <S-  9  Vict,  c.  87,  s.  10,  repealed  by  17  ^  18  Vict,  c  120. 

(j)  Proposed  by  the  Board  of  Trade,  approved  by  Secretary  of  State  for 
Foreign  Affairs,  1866. 


MABITIME  HONOUBS.  57 

"  improper  colours,  he  will  send  or  go  on  boards  and  will  seize 
'^  the  colours  so  hoisted^  and  will  for  that  purpose  order 
^'  the  Master  to  haul  them  down  and  deliver  them  up  to 
«  him." 

It  is  also  a  contempt  of  the  Crown,  if  a  British  merchant- 
vessel  pass  a  ship  of  the  Eoyal  Navy  without  striking  top- 
sail: and  the  Court  of  Admiralty,  on  complaint  of  the 
offence,  will  arrest  the  master  of  the  merchantman  to  answer 
for  the  contempt.  An  instance  of  this  nature  occurred  on 
November  4,  1829,  when  the  Court  of  Admiralty  issued  a 
warrant  of  arrest  against  the  master  of  the  schooner  Native 
for  contempt  in  passing  his  Majesty's  ship  Semiramis  in 
Cork  harbour,  without  striking  or  lowering  her  royal,  being 
the  uppeimost  sail  she  was  then  carrying  "  (A). 

XXXYIII.  3.  Maritime  ceremonials  in  particular  seas, 
as  distinguished  from  the  open  sea,  and  from  the  sea  within 
cannon-shot  distance  from  the  shore,  remain  to  be  con- 
sidered ;  such  were,  in  former  days,  the  claims  of  maritime 
honours  of  Venice  in  the  Adriatic,  of  Genoa  in  the  Ligurian, 
of  France  in  another  portion  of  the  Mediterranean,  and  such 
are,  at  this  day,  the  claims  of  Denmark  with  respect  to  ships 
entering  the  Baltic,  and  of  Great  Britain  with  respect  to 
ships  in  the  narrow  seas  which  surround  her  coast. 

Bynkershoek  (/),  it  has  been  already  observed,  denies 
their  claims.  He  does  not  object  to  their  being  conceded  as 
matters  of  Comity  (comiter  observari) ;  but  he  denies  that 
they  can  be  demanded  of  right  (juris). 

The  claims  of  Denmark  have  been  the  subject  of  various 
treaties,  the  last  of  which  was  made  on  January  15,  1829, 
with  Russia.  The  last  article  of  this  Treaty  refers  to  a 
protocol  signed  at  Aix-la-Chapelle  on  November  21,  1818, 
which  recommended  a  general  convention  upon  the  subject 
of  maritime  ceremonials  between  all  the  maritime  Powers. 
This  has  never  been  executed;   but  the  Treaty  between 


(k)  The  Kiny  y.  BeTUoUf  3  Haggofrd  Adm,  Bep,  97,  note, 
{I)  Qua^,  Jur,  PubL  1.  ii.  c.  zzL 
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Denmark  and  Russia  provides  that  the  salute  of  vessels 
of  war,  "d^nu^  d'utilite  r^elle  et  g^n^ralement  tomb4  en 
'^  d6su6tude  parmi  les  nations  europ€ennes/'  shall  undergo 
such  modifications  as  to  take  away  most  of  the  previously  ex- 
isting formalities  between  these  two  Powers  on  this  subject. 

The  Treaties  between  Great  Britain  and  Holland  upon 
the  subject  of  the  particular  claims  of  the  former  to  mari- 
time honours  in  the  narrow  seas,  are  those  of  1662, 1674  (m), 
1784  (n). 

XXXIX.  In  the  above  enumeration  are  omitted  that 
class  of  injuries  which  relate  to  the  refusal  of  that  Precedence 
which  custom  has  established  among  the  representatives  of 
nations  ;  the  consideration  of  this  class  of  injuries  seems  to 
belong  more  properly  to  the  Chapter  on  Ambassadors  (o) ; 
as  it  rarely  happens  that  the  Grovemors  of  a  State  meet 
together  in  person,  as  well  as  by  representatives.  Such 
Congresses^  however,  have  taken  place.  Not  to  go  further 
back  than  1814,  there  have  been  no  less  than  five  Con- 
gresses since  that  time,  at  which  European  Potentates  have 
met  together  in  person. 

1.  The  Congress  of  Vienna,  closed  in  the  month  of  June 
1815. 

2.  The  Congress  of  Aix-larChapelle,  in  1818. 

3.  The  Congress  of  Troppau,  in  1820. 

4.  The  Congress  of  Laibach,  in  1821. 

The  motives  assigned  for  these  two  last  were  the  aUeged 
revolutionary  movements  in  Naples  and  Piedmont,  rendering 
the  state  of  Europe  insecure.     Upon  a  sunilar  allegation 


(m)  See  Sir  L,  Jenktns'g  LetterSy  vol.  ii  pp.  099, 700, 702, 708,  &c.  (some 
before,  some  after  a.d.  1674),  relatiiig  to  striking  the  flag. 

Vide  ante,  vol.  i.  p.  260. 

(n)  By  the  second  article  of  the  Treaty  of  1784,  it  is  provided, "  A 
r^ard  des  hommages  du  pavilion  et  du  salut  en  mer  paries  vaisseaux  de 
la  lUpublique  visniUvis  de  ceux  de  S.  M.  Britannique,  il  en  sera  uad 
respectivement  de  la  meme  mani^re  qui  a  ^td  pratique  avant  le  com- 
mencement de  la  guerre  qui  vient  de  finir." 

De  M.  €t  De  G  i.  323. 

(o)   Vide  poet. 


INSIGNIA  OF   THE  STATE.  59 

with  respect  to  the  disturbed  state  of  Spain^  a  fifth  Congress 
was  held  at  Verona^  in  1822. 

XL.  It  is  of  course  competent  to  States  to  renounce, 
either  tacitly  by  usctge  which  they  have  long  acquiesced  in 
and  recognised,  or  openly  by  treaty,  any  portion  of  the  Rights 
incident  to  their  primitive  equality. 

As  in  all  conferences  some  persons  must  precede  others,  a 
sense  of  necessity  and  a  regard  for  order,  and  perhaps  also  a 
voluntary  homage  to  the  real  position  and  consequence  of 
difierent  States,  have  introduced,  into  Europe  at  least,  a 
certain  rule  and  custom,  which  it  is  the  interest,  if  not  the 
duty,  of  all  States  to  adhere  to  {p).  At  the  period  when  the 
system  of  ceremonial  honours  and  distinctions  began  to  grow  . 
up  in  Europe,  the  most  powerful  States  were  governed  by  an 
emperor  (q),  or  by  a  king  upon  whose  head  the  crown  had 
been  placed,  with  all  the  solemnity  and  sanctity  which 
religious  rites  could  impart.  These  circumstances  conspired 
with  the  vast  actual  superiority  of  their  wealth,  influence, 
power,  to  procure  for  emperors  and  kings  those  privileges 
and  prerogatives  over  other  States  which  are  universally 
designated  as  Royal  Honours  {Honores  Regii,  Honneurs 
royaux,  konigliche  JEhren)  (r). 


(p)  Martens,  L  iv.  c.  ii.  s.  25. 

(jjr)  The  idea  of  the  paramount  superiority  of  the  Emperors  of  Germany 
long  preTailed  in  Europe,  and  is  actually  combated  by  our  great  English 
civilian,  Arthur  Duck,  who  wrote  in  the  seventeenth  century.  It  was 
derived  from  the  notion  of  their  being  successors,  through  Charlemagne, 
of  the  Koman,  as  distinguished  from  the  Greek  Emperor.  At  the  time 
of  Charlemagne,  Vattd  remarks,  there  was  *'  une  id^  r^nte  de  la 
majesty  du  veritable  empire  romain.'' — ^L.  ii.  c.  iii.  s.  40.  He  cites  from 
JBodimu,  De  RepMied,  1.  i.  c.  ix.  p.  m.  139.  The  observation  of  Bartolus 
was,  that  they  were  heretics  who  denied  that  the  Emperor  was  the 
sovereign  paramount  of  the  world.  Bartolus  died  in  1856.  The  notion  of 
the  real  importance  attached  to  the  title  of  Emperor  caused  many  States, 
in  the  middle  ages,  to  be  careful  in  designating  their  realms  as  an 
"  Empire,"  and  their  crown  as  "  Imperial."  Great  Britain  has  long  spoken 
of  her  ''Imperial  Crown  "  in  aU  her  public  acts. 

Blachtone^B  (hmmentariee,  vol.  i.  p.  242. 

Martens,  s.  127,  note  6. 

(r)   Vide  post,  pt.  iiL  c.  i.    Eights  of  Sovereigns, 
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Vattel,  though  strongly  indiflposed  {s)  to  allow  the  ex- 
istence of  any  prerogative  as  incident  to  a  monarchical  form 
of  government,  nevertheless  observes :  "  Si  les  traites,  ou 
^'  un  usage  constant,  fond6  sur  un  consentement  tacite,  ont 
^^  marqu^  les  rangs,  il  faut  s'y  conformer.  Disputer  &  un 
'^  prince  le  rang  qui  lui  est  acquis  de  cette  mani^re,  c'est 
*^  lui  faire  injure,  puisque  c'est  lui  donner  une  marque  de 
^^  m6pris,  ou  violer  des  engagements  qui  lui  assurent  un 
«  droit "  {t). 

And  in  another  place  (under  the  head  of  ^'  Des  4garda 
"  mutuels  que  les  souverains  se  doivent ")  he  says :  "  Le 
*'  plus  grand  monarque  doit  respecter  dans  tout  souverain  le 
^^  caractSre  Eminent  dont  il  est  revStu.  L'ind^pendance, 
"  r^galit^  des  Nations,  des  devoirs  rfoiproques  de  Thumanit^, 
^^  tout  Finvite  d  marquer  au  conducteur,  mSme  d'un  petit 
^'  peuple,  les  €gards  qui  sont  dus  si  la  quality.  Le  plus 
^^  faible  Etat  est  compost  d'hommes,  aussi  bien  que  le  plus 
'^  puissant,  et  nos  devoirs  sont  les  mSmes  envers  tons  ceux 
^'  qui  ne  dependent  point  de  nous. 

*^  Mais  ce  pr6cepte  de  la  loi  naturelle  ne  s'etend  point  au- 
"  del&  de  ce  qui  est  essentiel  aux  6gards  que  les  Nations 
"  ind^pendantes  se  doivent  les  unes  aux  autres ;  en  un  mot, 
^^  de  ce  qui  marque  que  Ton  reconnait  un  Etat,  ou  son  sou- 
"  verain,  pour  etre  v^ritablement  independant  et  souverain, 
"  digne  par  consequent  de  tout  ce  qui  est  dt  k  cette  qualite. 
'^  Du  reste,  un  grand  monarque  ^tant,  comme  nous  I'avons 

(b)  L.  ii.  c.  iii.  s.  38. — "La  forme  du  gouvemement  est  naturellement 
^trang^re  &  cette  question.  La  dignity,  la  majest^i  r4side  originairement 
dans  le  corps  deTEtat ;  celle  du  souTerain  lui  vient  de  ce  qu'il  reprtente 
sa  Nation.  L'Etat  aurait-il  plus  ou  moins  de  dignity,  selon  qull  sera 
gouvem^  par  un  seul  ou  par  plusieurs  P  Aujourdliui  les  rois  s'attribaent 
une  superiority  de  rang  sur  les  r^puUiques ;  mais  cette  pretention  n'a 
d'autre  appui  que  la  superiority  de  leurs  forces.  Autrefois  la  r^publique 
romaine  regardait  tons  les  rois  comme  bien  loin  au-dessous  d*elle. 
Les  monarques  de  rEuiope»  ne  trouyant  en  leur  chemin  que  de  faibles 
republiquesi  ont  dedaigne  de  les  admettre  k  Tegalite.  La  rdpublique  de 
Venifie  et  ceUe  des  Provinces-Unies  ont  obtenu  les  honneurs  des  t^tes 
couronnees ;  mais  leurs  ambassadeurs  cedent  le  pas  k  oeux  des  toib," 

(t)  Vattel,  1.  ii.  c.  iii.  s.  40:  vMie  alflo  s.  46. 
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**  d^j&  fait  observer,  un  personnage  trds-important  dans  la 
'*  soci^t^  humune,  il  est  naturel  qu'on  lui  rende,  en  tout  ce 
*^  qui  n'est  que  pur  c^r^monial,  sans  blesser  en  aucune 
^'  mani^re  I'^galit^  des  droits  des  Nations,  qu'on  lui  rende, 
''  dis-je,  des  honneurs  auxquels  un  petit  prince  ne  saurait 
*'  pr^tendre,  et  celui-ci  ne  pent  refuser  au  monarque  toutes 
''  les  d^flrences  qui  n'int^ressent  point  son  ind^pendance  et 
**  sa  souverainet^  "  («). 

XLI.  A  State,  once  possessed  of  certain  International 
privileges,  retains  them,  whatever  change  her  internal  con- 
stitution may  have  undergone :  Cromwell  would  not  allow 
the  slightest  mark  of  honour  which  had  been  paid  to  the  re- 
presentatives of  the  Monarchy  to  be  omitted  towards  those 
of  the  Republic  of  England. 

In  the  Treaties  between  the  French  Bepublic  (:r)  and  the 
other  European  Powers,  it  was  expressly  stipulated  that  the 
same  ceremonials  as  to  rank  and  etiquette  which  had  been 
observed  before  the  Revolution  should  be  continued  between 
them ;  and  the  same  rule  was  observed  towards  the  later 
Bepublic  of  France  in  1848. 

The  Republics  of  Venice  and  the  United  Netherlands 
were  always  admitted  to  Royal  Honours;  though  their 
Ambassadors  yielded  precedence  to  those  of  Crowned 
Heads. 

The  Republic  of  Genoa  and  the  Order  of  Malta  were 
never  indisputably  possessed  of  this  privilege,  though  the 
former  claimed  equality  with  Venice,  and  precedence  over 
Switzerland. 

In  later  times,  Switzerland  collectively,  not  in  its  indivi- 
dual cantons,  the  United  States  of  North  America,  the 
German  Confederation  {Deutsche  Bund!)  (y),  and  it  is  pre- 


(tt)   Vattel,  1.  ii.  c.  iii.  s.  47. 

(x)  Treaty,  A.D.  1797,     Campo  Farmio,  art.  2S,— Martens. 

(y)  Martens,  h  iy.  c.  ii.  s.  133. — "  JX  ne  serait  pas  extraordinaire  que 
la  OonfiSd^ration  germanique,  recoimae  pour  ^tre  puissance  europ^nne, 
ne  se  crut  pas  tenue  de  c^der,  dans  des  occasions,  le  pas  &  une  des  tStes 
oouronn^es,  ou  mtoe  ne  se  crut  autoris^  k  pr^tendre  le  pas  sur  ceuz  de 
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sumedy  the  Empire  of  Brazil,  have  been  considered  entitled 
to  this  privilege. 

The  Sovereign  States  of  Europe  are  (z)  with  respect  to 
this  matter  of  etiquette,  classified  into — 

-  1.  Those  who  are  entitled  to  Royal  Honours. 
2.  Those  who  are  not. 

1.  It  seems  to  be  now  an  established  principle  of  Inter- 
national etiquette,  that  the  Crowned  Heads  of  Europe  are 
entitled  to  an  equal  rank, one  having  no  precedence  (^Proedria, 
Protostasia,  Precedence,  PrSseance)  over  the  other. 

XLII.  At  different  periods  of  history,  France,  Spain^  and 
Russia  have  laid  claim  to  precedence  over  other  States ;  but 
the  claim  appears  never  to  have  been  allowed.  At  the 
Peace  of  Passarowitz  (a)  (1718),  and  in  subsequent  Treaties, 
that  of  Belgrade  for  example  in  1738,  Austria  has  covenanted 
with  the  Ottoman  Porte  for  a  perfect  equality  of  rank,  "  Hue 
^^  nugse  seria  ducunt  in  mala."  But  as  various  modes  have 
been  adopted  to  avoid  the  evils  growing  out  of  squabbles  for 
precedence,  sometimes  it  has  been  resolved  that  at  Con- 
gresses and  meetings  each  place  shall  be  considered  as  the 
first ;  at  other  times,  ambassadors  have  signed  their  names 
in  the  order  of  the  alphabet.  But  the  easiest  expedient 
seems  to  be  the  use  of  the  altematj  or  alternative.  By  the 
alternat  (&)>  the  rank  and  place  of  different  States  from  time 
to  time  undergoes  a  change,  which  is  determined  by  a  regular 
order  or  by  lot, — the  same  State  occupying  different  places 
in  the  same  ceremonial. 

XLIII.  In  the  signing  of  Treaties,  the  usage  of  the  aU 
temnt  is  generally  adopted,  it  being  contrived  that  each 

868  membres  qui  ne  portent  point  de  couronne  dan8  une  autre  qualitd ; 
cependant  jusqu'&  present  il  n'y  a  paa  encore  eu  d'occasion  de  contester  sur 
ce  point." 

(s)  Kluher,  88.  91,  92. 

(a)  G^un^Aer,  band  i.  pp.  220,  233,  244. 

Bynkershoek,  Qu€Bgt.  Jur,  Puh.  1.  ii.  c.  iz. 

Spain'8  di8pute  as  to  the  '*  pas  *^  with  France  was  settled  by  the  27th 
article  of  the  Bourbon  Family  Compact. 

(6)  Kluber,  8. 104. 
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State  shall  write  its  signature  in  the  first  place  in  the  copy 
of  the  Treaty  destined  for  it.  This  usage  was  adopted  by 
the  Quadruple  Alliance  at  London  in  1718^  and  at  the 
Peace  of  Aix-la-Chapelle  in  1748  (c). 

At  the  same  time,  even  this  sensible  arrangement  has 
occasionally  been  demurred  to^  protested  against^  or  al- 
together rejected  (d), 

Sometunes,  as  at  Utrecht  in  1713  and  Aix-la-Chapelle  in 
1748^  each  of  the  contracting  parties  has  delivered  to  the 
other  a  copy  of  the  Treaty  signed  by  itself  only  (e). 

Roman  Catholic  Sovereigns  {/)  have  yielded  precedence 
to  the  Pope  as  an  acknowledgment  of  his  character  as  Vicar 
of  Christ  and  Sovereign  Pontiff  of  the  Roman  Catholic 
Church;  with  a  reservation  of  their  own  Right  of  So- 
vereignty. 

The  kingdoms  whose  Churches  are  subject  to  the  Patriarch 
of  the  East,  as  Russia  and  Greece ;  and  Great  Britain,  whose 
Catholic  Church  has  no  longer  any  relations  with  the  Bishop 
of  Rome  as  Patriarch  of  the  West,  accord  no  precedence 
on  such  ground.  Nor  does  Prussia,  nor  the  minor  Pro- 
testant Powers  of  Germany,  nor  the  Ottoman  Empire,  ever 
concede  such  precedence.  But  while.  Sovereign  of  the 
Roman  States,  the  Pope  was  entitled  to  the  Royal  Honours 
mentioned  above  (^),  and  probably  will  be  considered  as 
still  entitled  to  them  by  all  Roman  Catholics,  if  not  also 
by  Catholic  and  Protestant  States.  In  the  Italian  Statute 
•  of  Papal  Guarantees  such  Honours  are  expressly  conceded 
to  the  Pope  (A). 


(c)  The  protocols  of  the  Congress  of  Berlin,  1878,  were  signed  in  the 
alphabetical  order  of  the  French  names  of  the  countries  represented. 

(d)  Schmauss,  i.  1748. 

Ounther,  h.  i.  pp.  229,  234,  288,  247,  274.  Portugal  in  1768 ;  Treaty 
of  Sardinia  in  1748 ;  Treaty  of  Aix-larChapelle ;  France ;  Hungary ; 
Bohemia. 

(e)  Ounther,  I  276.  (/)  lb,  221.  (ff)  OufUher,  ib.  s.  94. 
(h)  "  Art.  3.    n  Govemo  Italiano  rende  al  Sommo  Pontefice  nel  terri- 

torio  del  Regno  gli  onori  sovrani  e  gli  mantiene  le  preminenze  d'  onore 
rioonosciutegli  dai  sovrani  cattolid." 
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Neither  the  European  States,  nor  States  generally,  have 
ever  bound  themselves  by  agreement  or  pact  to  any  fixed  or 
certain  rule  with  respect  to  this  question  of  precedence; 
though  attempts  have  been  made  to  enact  a  binding  regula- 
tion upon  the  subject. 

The  great  ecclesiastical  councils,  at  which  sovereigns 
were  often  present  in  person  or  by  representative,  fur- 
nished a  ground  for  the  interference  of  the  Pope  in  this 
matter  (t). 

In  1504  Julius  II.  promulgated  a  table  of  precedence 
for  the  European  States^  founded  upon  a  variety  of  reasons 
now  generally  acknowledged  to  be  trifling  and  insufficient. 
This  regulation  {j),  it  is  said,  was  never  followed,  not  even 
in  the  Councils  or  in  the  Pope's  chapel,  and,  it  need  scarcely 
be  said,  is  wholly  without  weight  or  influence  upon  Inter- 
national Law.  The  next  attempt  (A)  was  made  by  the 
eight  European  Powers  who  signed  the  Treaty  of  Paris  in 
1814.  They  nominated  a  Commission  for  the  purpose  of 
considering  and  reporting  "des  principes  d  ^tablir  pour 
"  r^gler  le  rang  entre  les  couronnes,  et  de  tout  ce  qui  en 
^^  est  une  consequence."  The  Commission  did  suggest  a  uni- 
form rule  (?),  whereby  all  public  ministers  should  be  divided 
into  three  classes  of — 

L  Ambassadors  or  Nuncios. 

2.  Envoyes, 

3,  Charges  d^ Affaires. 

But  great  differences  and  doubts  arose  respecting  this 
classification  at  the  time,  principally  with  respect  to  the 
rank  which  should  be  assigned  to  the  Great  Republics.  And 
at  the  Congress  of  AixJa-Chapelle,  November  21,  1818, 
at  which  Austria,  Russia,  France,  Spain,  and  Great  Britain 


(f)  Qiinther,  t.  i.  p.  219.  (»  Kliiber,  b.  94. 

(k)  Kltiber,  s.  94,  n.  c.  Martens,  a.  131. 

Martens,  s.  131,  n.  6.  (/)  De  M.  et  De  C.  t,  m.  ^,  190, 1. 
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were  represented,  a  certain  rule  of  precedence  was  agreed 
to  by  a  protocol  (  m). 

Though  the  regulation  of  etiquette  was  thus  confined  to 
the  representatives  of  the  five  crowned  heads,  it  appears  to 
have  been  generally  adopted  as  a  rule  of  positive  Inter- 
national Law  (n).  Regulations,  adjusting  the  ceremonials 
for  the  reception  of  foreign  Ministers,  were  instituted  by  the 
United  States  of  North  America  on  the  commencement  of 
their  career  as  an  independent  State  in  1783  (o).  These 
will  be  mentioned  hereafter  when  the  subject  of  embassies 
is  considered. 

XLIIIa.  The  Bight  we  are  treating  of,  flowing  as  it 
does  from  the  essential  equality  of  nations,  extends  to  the 
subject  of  the  language  to  be  employed  in  International 
communications  (p).  No  nation  has  a  right  to  insist  that  a 
particular  language,  whether  it  be  its  own  or  that  of  another 
country,  shall  be  exclusively  employed  in  all  communications 
with  it. 

Until  the  middle  of  the  eighteenth  century  the  Latin 
language — the  medium  through  which  Christianity  and  Civi- 
lisation have  been  conveyed  to  the  West — continued  to  be 
employed  as  the  channel  of  formal  diplomatic  intercourse  (;). 
In  this  universal  tongue,  which  has  many  recommendations 
as  the  bond  of  a  common  civilisation,  are  written,  among 
others,  the  Treaties  of  Nimeguen ;  of  Ryswick  ;  of  Utrecht, 


(m)  Aetejkial  du  Congrhs  de  Tienne,  art.  118,  et  9on  Annexe, 

Ktiiher^B  Acten,de»  Wiener  C&nffress,  band  viii.  8-98,  102  n,,  108  t ; 
band  yi.  s.  93  n.,  204  f. 

Martens,  Man.  IHpL  c.  iy.  b.  88. 

(n)   Wheatan'a  Elem,  vol.  L  p.  262.        (o)  De  M.  etDeC.t,  L  p.  264. 

(p)  Kliibery  88. 118-114. 

Wheatcn's  Elem,  pp.  197, 198. 

''  Language,  the  leading  principle  which  unites  or  separates  the  tribes 
of  mankind."— GiWon,  vol.  viii.  c.  xlvii.  p.  338. 

(q)  Duck,  De  authoritate  et  %uu  Juris  Cfivilis,  p.  160,  &c. 

J.  L.  JB.  Putman,  De  usulingua  Latince  in  vita  civiU  causisque  maxime 
pubUcis,  cited  by  KHiber,  n.  s.,  114.  See  note  below,  as  to  Quadruple 
AJliance. 

VOL.  IL  F 
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1713  ;  of  Baden,  1714  ;  of  the  Quadruple  Alliance  of  1718  ; 
of  Vienna,  1725  and  1738  (r). 

The  Pope  continues  to  use  the  Latin  language  in  his 
International  acts. 

The  aggrandisement  of  the  Spanish  monarchy  towards 
the  end  of  the  fifteenth  century  appears  to  have  introduced 
for  a  short  time  the  use  of  the  Castilian  tongue  as  a  pretty 
general  instrument  of  International  intercourse.  Since  the 
reign  of  Louis  XIV.  the  French  language  was  generally 
used  as  the  diplomatic  language  of  Europe^  but  under  a  pro- 
test preserving  the  dignity  of  other  nations  («).  So  late  as 
the  year  1790,  the  Emperor  of  Austria,  Leopold  II.,  in  his 
correspondence  with  Louis  XVI.  respecting  the  invasion  of 
the  right  of  the  German  princes  in  Alsatia,  and  the  infringe- 
ment thereby  of  the  Treaty  of  Westphalia,  complained  that 
the  correspondence  of  the  French  king  was  in  the  French 
language,  contrary  to  the  former  usage,  which  required  com- 
munications between  Austria  and  France  to  be  made  in  the 
Latin  language ;  the  letter  of  the  Emperor  was  written  in 
that  language  {t). 

By  the  120th  article  of  the  final  act  of  the  Congress  of 
Vienna  of  1815  («)  it  is  stipulated — "La  langue  fran9ai8e 
"  ay  ant  6t6  exclusivement  employee  dans  toutes  les  copies 
"  du  j)r^sent  Traits,  il  est  reconnu  par  les  Puissances  qui 
"  ont  concouru  k  cet  acte,  que  Pemploi  de  cette  langue  ne 
"  tirera  point  &  consequence  pour  Pavenir ;  de  sorte  que 
"  chaque  Puissance  se  reserve  d'adopter  dans  les  n^gociatioiia 
"  et  conventions  futures  la  langue  dont  elle  s'est  servie 


(r)  Schtnau88,  Corp.  Jwr.  Oent.  p.  1566,  ccliv. 

(8)  Schmauu,  1734. 

Peace  of  Badttadt  (a.d.  1714),  art.  S3. 

,,     of  A%x4arChapeUe  (1748),  sep.  art.  2. 
Wenchf  C.  Jvr,  Gent.  ii.  360. 
Alliance  hettoeen  France  and  Auttria,  sep.  art.  2. 
Treaty  between  Poland  and  I^rusna,  1773,  art.  14. 
(t)  Koehf  c.  zzvi. 
JVheaton*8  Hid.  p.  347,  note, 
(u)  Martens,  Becueil,  &c.  t.  z.  p.  430. 
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^'jusqu'ici  dans  sea  relations  diplomatiques,  sans  que  le 
<'  Traits  actuel  puisse  Stre  cit^  comme  exemple  contraire 
'^  aux  usages  6tablis." 

In  later  times^  however,  and  more  especially  since  Mr. 
Canning's  brilliant  administration  of  the  foreign  affairs  of 
Great  Britain^  States  have  used  their  national  language  in 
their  instruments  of  diplomatic  intercourse,  accompanying 
them,  if  necessary,  with  a  translation  in  the  language  of  the 
State  with  which  they  are  in  correspondence. 

It  appears  to  have  been  a  maxim  of  the  Ottoman  Porte  to 
regard  no  Treaty  as  of  perfect  obligation  unless  couched  in  its 
own  language.  The  European  States  have  avoided  what 
might  be  thought  a  derogatory  concession  to  this  whim,  by 
taking  care  that  the  Treaties  with  this  Power  should  be 
written  in  divers  languages. 


r  2 
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CHAPTER  VI. 

TBfiATIES  (a). 

XLIV.  The  International  obligations  arising  out  of  Na- 
tural or  Customary  Law  may  receive  additions  or  restraints 
from  specific  Conventions  or  Treaties  (6). 

It  has  been  already  observed^  that  the  consent  of  Nations 
is  in  some  degree  evidenced  by  the  contents  of  Treaties^  and 


(a)  Orotitu,  1.  ii.  c.  zi.  de  promiBsis ;  c.  xii.  de  contractibus ;  c.  xiii. 
de  jurejuTando ;  c.  xiv.  de  eorum  qui  summum  imperium  habent  promiasia 
et  contractibus  et  juramentis ;  c.  xy.  de  foederibuB  et  Bponaionibiis ;  c.  xtL 
de  interpretatione. 

Vattel,  1.  ii.  c.  xii.-xvii. 

Martens,  1.  ii.  c.  ii.  46. 

Kluber,  b.  141,  u.  8.  w. 

Whe€A<m,  Elem.  voL  i.  p.  38.  &c. 

HeffteTj  86. 144, 176. 

F&ndon^  torn.  xxii.  pp.  298-4  (ed.  1824). 

(h)  "  At  nobis  accuratiuB  institaenda  partitio  est,  ut  primnm  dicamns 
f(Bdera  alia  idem  carutituere,  quod  juris  est  naturaHs,  alia  aliquideiadjicere.* 
— Orot,  1.  ii.  c.  XV.  s.  5. 

'^  I  can  scarcely  think  that  Ministers  mean  to  contend  that  cession 
by  Treaty  does  not  give  a  right  to  possession.  Where  are  we  to  look, 
therefore,  to  ascertain  the  right  of  a  country  to  any  place  or  territory, 
but  to  the  last  Treaty?  To  what  would  the  opposite  doctrine  lead? 
France  might  claim  Canada,  ceded  in  1763,  or  we  Tobago,  ceded  in  1783. 
It  might  be  urged  that  they  took  advantage  of  our  dispute  with  our 
own  Colonies,  and  that  the  Treaty  gave  no  right.  Canada,  Jamaica,  every- 
thing might  be  questioned.  TFhere  would  he  the  power  of  Europe  if  these 
doctrines  were  to  he  acted  onf  Every  country  must  continue  in  a  state  of 
endless  perplexity,  armament  y  and  preparation,  Bui,  happily  for  mankmd, 
a  different  principle  prevails  in  the  Law  of  Nations,  There  the  last  TVeat^ 
gives  the  riyhtJ'—CuASLBa  Jambb  Fox,  Speech  on  the  Russian  Amunnent^ 
1792. 

Du  difaut  de  vdUditS  depiusieurs  Traitis  diplomatiques  condus  ricen^ 
ment  par  la  Franeef  par  £.  Olunet, 
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that  they  constitute  an  important  part  of  International 
Law  (c). 

Treaties  (  TraiteSy  Volkervertrdffe,  Tractate)  are  the  written 
portion  of  that  Law  which  binds  together  the  Society  of 
States,  and  they  occupy  a  place  in  that  system^  which,  in 
some  degree,  corresponds  to  the  place  occupied  by  statutes 
in  the  system  of  the  Municipal  and  Public  Law  of  indepen- 
dent States  (rf). 

Moreover,  the  Right  to  enter  into  lawful  Conventions  or 
Treaties  with  other  States  is  as  unquestionably  inherent  in 
every  independent  State,  as  the  right  to  make  lawful  co- 
venants is  inherent  in  every  individual. 

The  contract  of  the  individual,  therefore,  and  the  statute 
of  the  independent  State,  both  furnish  analogies  for  the  elu- 
cidation of  this  branch  of  our  subject.  It  would  be  foreign 
to  the  object  of  this  work  to  dwell  upon  the  necessity  of  the 
study  of  International  Treaties  to  the  Historian  and  the 
Statesman ;  but  it  is  proper  to  observe  in  this  place,  first, 
that  existing  Treaties  contain  the  present  Positive  Law  of 
Nations  between  the  contracting  parties;  secondly,  that 
abrogated  Treaties  often  furnish  a  necessary  means  of  con- 
struing those  which  are  in  force  ;  while — if  due  and  judicial 
T^ard  be  had  to  the  occasion  which  produced  them,  the 
subject-matter  of  their  stipulations,  the  object  for  which,  and 
the  epoch  during  which  they  were  contracted,  and  the  number 
and  character  of  the  nations  which  were  parties  to  them — 
they  are  also  of  value  as  repositories  of  certain  maxims  of 
International  Law,  as  records  of  the  consent  of  nations  to 
certain  principles  as  regulating  International  Intercourse, 
and  of  the  instrumental  forms  by  which  International  con- 
sent is  expressed  and  ratified  (e).  Upon  a  scrupulous  fidelity 
in  the  observation  of  Treaties,  not  merely  in  their  letter  but 
in  their  spirit,  obviously  depends,  under  God,  the  peace  of 
the  world.  Pacta  sunt  servanda  is  the  pervading  maxim  of 
International,  as  it  was  of  Roman  jurisprudence  (/). 

(c)   Vide  antey  vol.  i.  p.  46.     (d)  WamkihUg,  BechtsphiUuophie,  8.  218. 
(e)   Vide  ante,  vol.  i.  pp.  46,  54,  68.  (/)  Dig,  ii.  14, 1  pr. 
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The  treatj-breaking  State  is  the  great  enemj  of  NationSj 
the  disturber  of  their  peace,  the  destroyer  of  their  happiness, 
the  obstacle  to  their  progress^  the  cause — to  sum  up  all 
charges — of  the  terrible  but  necessary  evil  of  War  (gi). 

^^  Fundamentum  justitise  est  fides,  z.e.  dictorum  convento^ 
^^  rumque  constantia  et  Veritas  "  (A).  To  this  remark  of  Cicero 
may  be  added  the  maxim  which  {7?j9Zffnputs  in  the  form  of  a 
question  :  "  Quid  tam  congruum  fidei  humanae  quam  qu» 
"  inter  eos  placuerunt  servare  ?  " 

A  Christian  State,  even  in  a.d.  1881,  might  be  edified  by 
the  preamble  to  the  Treaty  between  Nadir  Shah,  the  Emperor 
of  Persia,  and  the  Sultan  Mahmoud,  Emperor  of  the  Turks, 
in  1747.  "Glory  be  to  God"  (it  begins),  "who  among 
'^  other  things  has  rooted  out  all  hatred  and  enmity  from  the 
"  bosoms  of  these  nations,  and  has  commanded  them  to  keep 
**  their  Treaties  inviolable^  as  the  ever  glorious  book  saith^ 
*'  O  ye  who  believe^  keep  your  covenants  "  (i). 

XLV,  Different  writers  have  adopted  different  arrange- 
ments of  this  part  of  International  Jurisprudence  as  to  the 
merits  of  which  it  might  be  difficult  to  decide.  Perhaps  the 
following  preliminary  considerations  may  contribute  to  a 
clear  conception  of  the  subject 

Treaties  may  be  considered — 

First,  as  to  their  subject^  e.g.,  whether  they  relate  to  a 
matter  of  Natural  Bight,  which,  like  a  declaratory  enact- 
ment, only  adds  another  sanction  to  existing  Law ;  or  whether 
they  contain  some  obligation  as  to  what  was  previously 
optional  or  indifferent,  as  the  abandonment  of  a  right,  the 
concession  of  a  privilege,  or  the  imposition  of  a  servitus  (/), 

(ff)  Vattelf  L  ii.  c.  xv.  pasgim,  s.  220.  ''La  foi  dee  traits,  oette 
Yolont^  ferme  et  sincere,  cette  Constance  invariable  ft  remplir  ces  engage- 
ments^ dont  on  fait  la  dtelaration  dans  un  traitd,  est  done  sainte  et  sacrSe 
entre  les  nations,  dont  elle  assure  le  salut  et  le  repos ;  et  si  lea  peuples 
ne  veulent  pas  se  manquer  ft  eax-mSmes,  Finfanue  doit  dtre  le  partage  de 
quiconque  viole  sa  foi." 

KlUber,  s.  146. 

(h)  Cic,  de  Offic.  i.  7.  (0  Wench,  pp.  806-6. 

(j)  Vide  ante,  vol.  i.  pp.  389-392. 


TREATIES.  71 

Secondly,  with  respect  to  their  object,  whether  it  be  of  a 
permanent  or  transitory  character,  whether  it  relate  exclu- 
sively to  the  contracting  parties,  or  have  for  its  object  to 
guarantee  the  safety  of  possessions  of  a  Third  Power.  Treaties 
of  guarantee  deserve  a  special  consideration. 

Thirdly,  with  respect  to  the  contracting  parties,  e.g.  whe- 
ther they  be  both  Christian,  or  whether  they  be  Christian 
on  the  one  side  and  Heathen  or  Infidel  on  the  other,  or 
whether  they  be  Christian  on  the  one  side  and  on  the  other 
Mahometan,  and  whether  within  or  without  Europe  (A). 

Fourthly,  with  respect  to  the  period  of  time  in  which  they 
were  contracted ;  that  is  to  say — 

I.  Whether  they  were  contracted  before  or  after  the 
Treaty  of  Westphalia,  1648  (/).  This  was  the  first  funda- 
mental  pact  of  Europe  which  struck  at  the  root  of  the  foreign 
temporal  authority  of  the  Pope, — ^the  last  relics  of  which 
disappeared  from  the  code  of  IntematioDal  Law  when  this 
great  statute  was  engrafted  on  it,  and  introduced,  within 
certain  limitations,  the  principle  of  intervention  on  the  ground 
of  religion.  This  Treaty  recognised  as  its  foundation  that 
the  Balance  of  Power  was  necessary  for  the  safety  of  nations, 
and  though  the  equilibrium  effected  by  it  related  chiefly,  if 
not  exclusively,  to  the  German  nations  of  Europe,  it  gave 
stability  to  many  principles  of  International  Law,  and  a 
consistent  form  to  what  was  at  that  time  a  great  ingredient 
of  the  liberties  of  Europe,  the  confederation  of  the  German 
States ;  and  lastly,  this  Treaty  formed  the  basis  of  many 
succeeding  Conventions,  which,  without  a  reference  to  it, 
would  be  unintelligible  (m). 

(k)  See  Hertalet'B  Commercial  Treaties  for  a  variety  of  TreatioB  between 
Ohristian  Powers  and  African  Princes. 

(/)  Koch,  But,  des  Tr.,  Introd.  p.  30. 

(m)  "  Denique  per  banc  pacein  (  JVestphaUcam)  suscitatum  est  Jus  Hiud 
Oenttum^  quod  recentiori  estate  enatum,  hodieque  etiam  bello  ac  pace 
magna  auctoritate  floret,  recte  agentibas  aliorum  amicitiam  ac  societatem 
conciliate  legiim  yiolatoribus  communem  gentium  indignationem  ac  bella 
parit." — Klinkhamerf  De  hello  propter  successionem  Regni  Hispanici  gesto. 
Pace  jRheno-Trttfectina  composko,  1629.     Amstelodami. 
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2.  Whether  before  or  after  the  Treaty  of  Utrecht  (1713), 
which  again  affirmed  the  principle  of  the  Balance  of  Power 
as  a  necessary  safeguard  for  the  liberties  of  nations,  and 
which  laid  down  as  an  inevitable  consequence  the  two 
propositions,  that  the  Crown  of  Spain  should  not  be  worn 
by  the  sovereign  of  another  European  territory,  and  that 
the  Low  Countries  should  not  be  added  to  the  compact  and 
magnificent  domain  of  France. 

3.  Whether  before  or  after  the  period  intervening  between 
the  Treaty  of  Utrecht  (1713)  and  the  breaking  out  of  the 
French  Revolution  (1791),  during  which  Prussia  and  Russia 
had  entered  as  new  elements  into  the  European  system,  and 
a  new  power  in  another  hemisphere,  the  United  States  of 
North  America,  had  taken  its  place  in  the  commuQity  of 
States,  and  not  a  little  affected  their  International  relations 
for  all  time  to  come. 

4.  Whether  it  be  during  the  twenty-five  years'  war  of 
the  French  Revolution,  and  before  that  great  adjustment  of 
the  European  system,  the  Treaty  of  Vienna  (1815). 

5.  Whether  it  be  between  that  period  and  the  present 
time,  which  embraces  a  long  period  of  International  peace, 
since  1854  unhappily  interrupted  by  wars,  the  end  and  the 
consequences  of  which  no  political  sagacity  can  clearly 
foresee.  During  this  latter  period,  many  Republics  in 
Central  and  Southern  America,  as  well  as  Belgium,  Greece, 
Roumania  and  Servia  in  Europe,  have  become  members 
of  the  great  community  of  States;  during  this  period 
European  Turkey  has  been  recognised  as  being,  and  has 
claimed  to  be  entitled  to  the  rights  and  bound  by  the 
obligations  incident  to  members  not  only  of  the  general,  but 
of  the  European  community  of  nations  (n) ;  during  this 
period  the  barrier  which  shut  out  China  and  Japan  from  the 
conunerce  of  the  western  hemisphere  has  been  broken 
down  (o) ;  during  this  period  France  has  lost  not  the  least 
valuable  portion  of  her  territory,   and   Prussia  has  been 

(n)   Vide  ante,  vol  i.  p.  92.  (o)  Vide  ante,  toI.  l  pp.  S8d,  472. 
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permitted  to  assume  dimensions  which  have  altered  the 
balance  of  power  in  Europe. 

XLVL  There  are,  moreover,  certain  International  en- 
gagements which  are  not,  strictly  speaking.  Treaties, — 
which  cannot  be  considered  as  pacta  publica  (p).  Such  are 
contracts  between  the  State  and  private  individuals  of  another 
country,  contracts  relating  to  the  private  affairs  of  the 
Sovereign :  even,  generally  speaking,  marriages  of  the  royal 
family  belong  to  the  jus  privatum  (y),  and  do  not  rise  to  the 
dignity  of  fcedera  (r). 

XL  VII.  Treaties  are  also  to  be  considered  with  reference 
to  their  occasion  and  object.  They  may,  it  is  obvious,  con- 
template a  perpetual  duration  and  a  permanent  object,  or  be 
contracted  for  a  definite  period  and  a  transitory  purpose 
{accords,  conventions^  factions);  they  may  have  reference  to 
the  contracting  parties  only,  or  they  may  concern  a  third 
party,  on  whose  behalf,  or  with  respect  to  whom,  other 
parties  are  to  enter  into  obligations.  This  class  of  cases 
belongs  to  the  difficult  category  of  guaranteeship,  which 
must  receive  hereafter  a  closer  examination  and  fuller  dis- 
cussion. 

XLVIII.  The  first  point  to  be  considered  is,  who  are 
competent  to  contract  a  Treaty?  This  competence  is 
possessed  by  all  independent  kingdoms. 

A  protected  State  may,  if  it  has  retained  its  sovereignty, 
make  Treaties  and  Alliances,  unless  the  power  has  been  ex- 
pressly renounced,  or  cannot  be  exercised  consistently  with 


(p)  '^  Conyentionuin  autem  tree  sunt  species ;  aut  enim  ex  publica  causa 
sunt,  aut  ex  privata;  privata  aut  legitima,  aut  juris  gentium.  Publica 
conventio  est,  qusB  fit  per  pacem,  quoties  inter  se  duces  belli  qucedam 
paciscuntur." — Dig,  ii.  t.  xiv.  6. 

(2)  OrotitLS,  ii.  c.  16,  s.  1.  '^  Publicas  ergo  conventiones  eas  iatelligit, 
qu»  nisi  jure  imperii  majoris  aut  minoris  fieri  nequeunt,  qua  nota  difierunt 
non  tantum  a  contractibus  priyatorum,  sed  et  a  contractibus  regum  circa 
negotia  priyata." 

(r)  Vattel,  1.  ii.  c.  zii.  s.  152.  ^'  Un  traitd,  en  ]B.iinfcedus,  est  un  pacte 
fait  en  yue  du  bien  public  par  des  puissances  sup^rieures,  soit  k  perp^tuit^, 
Boit  pour  im  temps  considerable.'' 

JKlUber,  s.  141. 
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the  conditions  of  its  protection  (s).  We  have  seen  that 
States  under  a  Federal  Union  may  or  may  not,  according  to 
the  terms  of  their  confederation,  be  competent  to  enter  into 
Treaties  with  foreign  nations  (t). 

The  question  as  to  the  proper  organ  for  transacting  nego- 
tiations and  concluding  Treaties  between  States,  will  be  con- 
sidered at  length  in  a  subsequent  Chapter  upon  Embassies- 
It  is  sufficient  to  mention  in  this  place  that  the  valid  exe- 
cution of  Treaties  requires  the  agency  of  a  representative  of 
a  State, — they  must  be  contracted  either  immediately  with 
the  Sovereign  power  of  another  State,  or  with  a  Plenipo- 
tentiary duly  commissioned  as  the  constitutional  forms  of  the 
State  may  prescribe  {u). 

It  was  once  a  matter  of  serious  doubt  and  discnasion 
whether  one  nation  could  enter  into  Treaties  with  another 
which  professed  a  different  religion.  Not  only  the  earlier 
writers  upon  International  Law,  but  Orotius  himself  debates 
this  question  at  considerable  length ;  and  even  the  further 
question,  whether  a  League  and  a  War  of  Christian  nations 
against  the  Infidels  be  not  a  matter  of  Christian  duty  (*). 
There  was  a  period  when  the  state  of  religious  feeling  and 
party  (y),  and  still  more  when  the  actual  and  continued 
enmity  between  the  Christian  and  the  Mahometan  rendered 
this  discussion  neither  unnecessary  nor  unprofitable  (r). 
The  conclusion  of  Grotius  is  in  favour  of  the  lawfulness  of 
such  Treaties  (a). 


(»)   Vide  ante,  vol  i.  pp.  98-101.       (0   Fufo  ante,  vol.  i.  pp.  156, 157. 

Vattel,  1.  ii.  c.  xii.  b.  166.  (m)   Vattel,  1.  ii.  c.  xii.  s.  156. 

Kluber,  b.  141.  Kluber,  8.  142. 

(x)  L.  ii.  c.  XV.  8,  9, 10, 11, 12 ;  c.  xx.  48. 

(]/)  A  great  attempt  was  made  in  Russia  and  Greece  to  rekindle  thia 
spirit  during  the  war  in  1864  between  Russia  and  Turkey. 

(«)  The  Zc  Louis,  2  Dodson  Adm.  Rep.  p.  244. 

(a)  "  De  fosderibus  frequens  est  qusestio,  licitene  ineantur  cum  hia  qui 
a  vera  religione  alieni  sunt :  quae  res  in  jure  natura  dubitationem  non 
habet.  Nam  id  jus  ita  omnibus  hominibus  commune  est,  ut  Religionia 
discrimen  non  admittat.'' — L.  ii.  c.  xv.  8. 

Vide  ante,  vol.  i.  pp.  16,  69. 
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No  subordinate  corporations  in  a  State  can  be  contract- 
ing parties  to  a  Treaty  with  a  Foreign  State  (b).  A 
Sovereign  may  in  his  private  capacity  enter  into  contracts 
with  foreign  Powers ;  but  these  are  not  Treaties  properly 
so  called. 

XLIX.  Secondly,  the  free  reciprocal  consent  of  both 
contracting  parties,  which  is  indispensable  to  the  validity  of 
a  contract  between  individuals,  is  equally  requisite  for  a 
Treaty  between  States  (c).  Mere  negotiations,  preparatory 
communications,  are  in  their  nature  not  of  a  binding  charac- 
ter. Consent  must  not  have  been  given  in  error  or  produced 
by  deceit,  either  by  misrepresentation  {suggesiio  falsi)  or  by 
concealment  of  important  facts  {suppressio  veri). 

The  analogy,  however,  between  the  Private  Contract  and 
the  Public  Treaty  must  not  be  pushed  beyond  what  the 
reason  of  the  thing  may  warrant.  For  instance,  all  contracts 
which  have  been  the  result  of  force  or  menace  may  be  set 
aside;  but  the  same  observation  cannot,  without  great  limita- 
tions, be  applied  to  Treaties.  All  Treaties  which  terminate 
a  war  frequently  are,  or  may  be,  in  a  great  measure,  the 
effect  of  the  force  exerted  by  the  victor  over  the  vanquished 
^-or  may  be  the  result  of  a  menace  of  the  more  powerful  to 
the  weaker  State.  But  Treaties  concluded  in  consequence 
of  these  circumstances  cannot  be  held  null  and  invalid  (d). 
If  there  be  any  analogy  in  this  respect  to  the  Private  Con- 
tract, it  is  rather  to  that  maxim  of  equity,  which  considers  a 
contract  entered  into  to  avoid  or  to  stop  litigation  binding 
upon  the  party  who  entered  into  it,  though  induced  to  do 
60  by  apprehension  of  the  delay,  expense,  and  uncertain 
event  of  a  law-suit.  War,  it  must  be  remembered,  is  the 
terrible  litigation  of  nations  (e).      Moreover,  all  civilised 


"  La  loi  naturelle  seule  r^t  les  traits  dee  nations ;  la  difilSrence  de 
religion  j  est  absolument  dtrangdre. —  Vattdj  1.  ii.  c.  xii.  s.  162. 
Vide  ante,  vol.  i.  pp.  23,  87  et  8eq. 

(6)   Vide  ante,  vol.  i.  p.  199.  (c)  Vattei,  1.  ii.  c.  xii.  as.  167-8-9. 

(d)  OrottuB,  1.  ii.c.  xvii.  as.  18, 19.       Kluber,  s.  143. 
(c)  Schmal%,Eur.  Volkerrecht,  64. 
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countries  admit  into  their  systems  of  private  jurisprudence 
the  axiom  **expedit  reipublicae  ut  sit  finis  Utium''  if)' 
the  axiom  is  equally  applicable  to  the  great  Republic 
of  Nations ;  and  it  is  manifest  that^  if  the  obligations  of 
Treaties  could  be  avoided  upon  the  plea^  that  one  of  the 
contracting  parties  had  consented  through  motives  of 
fear,  or  under  the  influence  of  superior  force,  the  faith 
of  Treaties — ^the  great  moral  tie  which  binds  together  the 
different  nations  of  the  globe — would  be  rent  asunder. 
This  observation  of  course  does  not  apply  to  a  case,  which 
now  rarely  happens,  of  personal  fear  or  actual  violence 
operating  upon  the  representative  of  the  State  who  signed 
the  Treaty.  Both  the  rule  and  the  exception,  however,  may 
be  illustrated  by  events  of  recent  history.  The  resignation 
of  his  crown  and  kingdom,  extorted  by  Napoleon  fix>m 
Ferdinand  VII.  at  Bayonne,  whither  he  had  decoyed  that 
monarch  and  his  family,  was  clearly — ^the  duress  and  con- 
dition of  the  party  abdicating  being  considered — invalid; 
but  the  resignation  of  Napoleon  at  Fontainebleau  was  not 
extorted  by  treachery  or  duress,  but  was  the  consequence  of 
defeat  in  open  legitimate  war  (g). 

Private  contracts  may  be  set  aside  on  the  ground  of  the 
inferences  of  fraud  and  unfair  dealing  arising  from  their 
manifest  injustice  and  want  of  mutual  advantage.  But  no 
inequality  of  advantage,  no  lesion^  can  invalidate  a  Treaty. 
It  is  truly  said  by  Vattel,  "  Si  Ton  pouvait  revenir  d'un 
"  Traite,  parce  qu'on  s'y  trouverait  l^s^,  il  n'y  aurait  rien  de 
"  stable  dans  les  contrats  des  nations "  (h).  No  more 
dangerous  attempt  has  ever  been  made  than  that  of  Russia 
in  1870,  to  escape  from  the  obligations  of  the  Treaty  of  1856 
on  this  pretext.  It  is  for  the  historian  to  dwell  upon  the 
hardship  inflicted  by  this  Treaty  upon  Russia,  and  upon 
the  time  which  she  chose  for  this  repudiation  of  it,  and  upon 
the  question  of  the  innocence  or  complicity  of  Prussia. 


if)   Vide  ante,  vol.  i.  p.  363.  0)  SchtnaU,  pp.  63,  54. 

(A)  L.  ii.  c.  ziL  s.  168. 
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The  International  writer  may  point  with  at  least  some 
satisfaction  to  the  indignant  refiisal  of  all  the  other  Powers 
to  admit  the  plea  of  Russia^  and  to  the  Protocol  which  pre* 
faced  the  new  Treaty  of  1871. 

A  Conference  was  holden  in  London  in  the  early  parts  of 
that  year  to  consider  the  Treaty  of  1856. 

Earl  Granville^  President  of  the  Conference^  said : — 
"  The  Conference  has  been  accepted  by  all  the  co- 
"  signatory  Powers  of  the  Treaty  of  1856,  for  the  purpose  of 
'^  examining  without  any  foregone  conclusion,  and  of  dis- 
''  cussing  with  perfect  freedom,  the  proposals  which  Russia 
*^  desires  to  make  to  us  with  regard  to  the  revision  which  she 
'^  asks  of  the  stipulations  of  the  said  Treaty  relative  to  the 
*^  neutralisation  of  the  Black  Sea. 

"  This  unanimity  furnishes  a  striking  proof  that  the 
'^  Powers  recognise  that  it  is  an  essential  principle  of  the 
**  law  of  nations  that  none  of  them  can  liberate  itself  from 
*'  the  engagements  of  a  Treaty,  nor  modify  the  stipulations 
**  thereof,  unless  with  the  consent  of  the  contracting  parties 
^^  by  means  of  an  amicable  understanding. 

'^  This  important  principle  appears  to  me  to  meet  with 
*^  general  acceptance,  and  I  have  the  honour  to  propose  to 
**  you,  gentlemen,  to  sign  a  Protocol  ad  hoc" 

The  Protocol  in  question  was  then  submitted  to  the  Con- 
ference and  signed  by  all  the  Plenipotentiaries  (t),  that  is  to 
say,  Prussia  or  North  Germany,  Austria,  Great  Britain, 
Italy,  Russia,  Turkey,  and  by  subsequent  adoption,  France. 
AU  subscribed  to  the  maintenance  of  this  primary  and 
elementary  principle  of  International  Law;  and  in  the 
circumstances  such  subscription  was  most  valuable  to  the 
welfare  of  States ;  but  alas  I  that  in  the  year  of  our  Lord 
1871  it  should  have  been  requisite  1  (j). 


(t)  Protocoh  of  Conferences  holden  in  London  respecting  the  Treaty  of 
March  80, 1866 ;  Papers  presented  to  ParUamenty  1871. 

(J)  It  is  of  course  a  wholly  difierent  consideration  whether  the 
original  treaty  was  just  or  wise.  It  may  fairly  be  said  to  have  been 
neither. 
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The  consent  must  be  reciprocal  \  therefore  the  engage- 
ment of  one  party  must  be  accepted  by  the  other^  though 
the  particular  epoch  and  the  precise  form,  unless  they  happen 
to  be  matter  of  express  covenant  in  the  Treaty  itself,  are 
unimportant.  The  acceptance  of  one  party  may  precede  or 
follow  the  engagement  of  the  other,  though  in  the  interval  it 
is  competent  to  the  former  to  retract  its  consent. 

L.  The  consent  may  be  signified  in  various  ways  (A). 
Some  jurists  have  asserted  that  the  declaration  of  consent 
must  be  specified  in  writing  (/);  but,  though  this  be  the 
usual  and  the  most  convenient  mode,  it  cannot  be  said  to  be 
indispensable  to  the  validity  of  the  Treaty. 

But  the  declaration,  whether  written  or  oral,  must  be 
positive  and  clear.  Mere  suppositions  and  conjectures  raise, 
at  the  utmost,  a  probability ^  but  can  constitute  no  certain 
fact  between  nations.  The  consensus  fictus  of  Civil  Law  is 
unknown  to  International  Jurisprudence. 

But  the  consent  may  be  expressed  in  an  instrument  either 
drawn  up  in  common  by  the  parties  to  it^  or  signed  sepa- 
rately by  them,  by  an  edict,  an  order,  an  ordinance,  or 
letters  patent  addressed,  in  virtue  of  the  Convention,  to  the 
subjects  of  either  State  (m). 

LI.  What  may  be  the  lawful  subject  of  a  Treaty,  is  best 
shown  by  the  negative  statement  of  what  is  excluded  from 
this  category  (n). 

First,  it  is  obvious  that  a  Treaty  cannot  contain  engage- 
ments inconsistent  with  those  already  entered  into  with 
other  States  (o). 

Secondly,  a  Treaty  may  not  contain  an  engagement  to  do 


(k)  Kmber,  as.  141-148. 

(/)  P.  J,  Neyron,  De  vifosdenm  (Gott.  1798),  iv.  8.  23. 

SchmaU,  Europ.  VolkerrecKt,  s.  62.  ''Es  scheint  mix  nicht  mit  Un- 
recht  beliauptet,  dass  unter  den  europdischen  Machten  nur  schrifttiche 
Vertrage  und  schriftliche  Genehmigungen  als  verbiiidend  wiirden." 

(m)  See  Treaty  of  Commeroe  between  Austria  cmd  Russia,  1786. 

De  Martens,  620-682. 

(n)  Vattel,  1.  ii.  c.  xii.  as.  160,  Ac.        (o)  Hoffman,  ubi  sufr. 
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or  allow  that  which  is  contrary  to  morality  and  justice  (p) : 
it  contains  a  morally  impossible  condition,  which  Govern- 
ments, the  representatives  of  the  justice,  the  morality,  and  the 
religion  of  their  people,  are  not  entitled  to  contract  for — ^it  is 
beyond  the  sphere  of  their  agency  (y). 

Thirdly,  it  may  be  invalid  upon  the  ground  of  physical 
impossibility  existing  at  the  time,  or  supervening  from  later 
circumstances  (r). 

LII.  Various  means  have  been  resorted  to,  at  various 
times,  by  various  nations,  to  secure  the  sanctity  and  inviola- 
bility of  International  covenants ;  before  we  consider  them, 
it  should  be  observed,  that  though  it  is  now  usual  to  reserve 
the  final  settlement  of  a  Treaty  negotiated  by  ambassadors 
for  the  Ratification  of  the  Governments  whom  they  repre- 
sent ( «),  yet  that  if  the  negotiator  be  a  Plenipotentiary,  such 
Ratification  cannot  be  held  essential  to  the  validity  of  the 
Trealy  {t),  unless  the  necessity  for  it  has  been  expressly 
reserved  in  the  powers  given  to  the  ambassador,  or  unless, 
as  usually  happens,  it  be  the  subject  of  stipulation  in  the 
Treaty  itself  {u). 


(p)  **  Par  la  mdme  raison,  par  le  d^faut  de  pouvoir,  un  traits  fait  pour 
cause  injuste  ou  d^onnSte  est  absolument  nul,  personne  ne  pouvant 
i^engager  ^  fitire  des  choses  contraires  &  la  loi  naturelle/' — Vattel,  ib, 

B.161. 

(q)  "  Nie  kann  ein  volkeixeclitlicher  Vertrag  Staaten  oder  Souverane 
alfl  die  Beprftsentanten  und  Trager  des  Kechtes  zu  einem  Unrecht  gegen 
ewige  Grundaatze  des  Eechtes  und  der  Sittlichkeit,  worin  auch  die 
xeligiosen  Interessen  eingeschlossen  sind,  verpflichten." 

SeffteTj  94. 

Vide  ante,  vol.  i  pp.  26-28. 

(r)  Ih.  p.  48. 

(«)  A  iSeaty  is  not  usually  laid  before  the  British  Parliament  unlfl  it 
he  ratified. — See  Lord  Clarendon's  remarks  in  the  House  of  Lords  as  to 
the  Treaty  between  Austria  aud  the  Porte,  July  24,  1853.  See  also 
debate  on  May  22,  1871,  on  the  Treaty  with  the  United  States. 

(0  KlOber,  s.  142. 

(tt)  ''  Sed  et  per  hominem  alterum  ohligamur,  si  constet  de  yoluntate 
nostra  qua  ilium  elegerimus,  ut  .instrumentum  nostrum  ad  hoc  speciatim^ 
aut  suh  generali  notione,"  kc—Orot,  1.  ii.  c.  xi.  12. 

^  Les  souverains  traitent  eosemhle  par  le  minist^  de  leurs  procureurs 
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LIII.  Sometimes  Treaties  hare  received  Confirmation 
{confirmation^  Bestdtigung)  when^  for  some  reason  or  other, 
doubts  have  arisen  as  to  their  validity  or  as  to  their  duration. 
The  clause  so  common  in  Treaties,  '^  that  the  former  Treaty 
'^  shall  be  considered  as  if  it  were  part  and  parcel  of  the  pre- 
*'  sent  Treaty,  and  as  if  it  had  been  inserted  {x)  word  for 
**  word,"  does  not,  according  to  the  opinion  of  Kluber  (y), 
necessarily  imply  that  the  whole  of  the  former  is  incorporated 
in  the  present  Treaty ;  that  is  to  say,  it  does  not  necessarily, 
according  to  this  author,  bind  the  Guarantees  of  the  new 
Treaty  to  the  fulfilment  of  the  provision  of  the  old  Treaty ; 
though  it  does  so  bind  the  original  contracting  parties  to 
the  first  as  well  as  to  the  second  Treaty.  Thus  if  this  author's 
opinion  be  correct,  the  Guaranteeship  (z)  of  Russia  did  not 
extend  to  the  Treaty  of  Westphalia,  when,  in  1799,  she 
became  a  Guarantee  for  the  Treaty  of  Teschen,  which  re- 
ferred among  others  to  the  Treaty  of  Westphalia ;  though 
the  reference  bound  other  Powers  who  had  been  contracting 
parties  to  both  Treaties. 

Sovereigns  have  sometimes,  on  their  accession  to  the 
throne,  formally  announced  their  adhesion  to  existing  Treaties ; 
but  by  this  act  they  have  in  reality  conferred  no  additional 
validity  upon  engagements  which  were  binding  upon  them 
before,  and  which  they  were  compellable  to  execute  {a). 

Treaties  receive  sometimes  a  renewal  (ft)  {renovatio  pac- 
torum^  renouvellementf  Emeuerung)  or  prorogation  after  the 


ou  mandataires,  revetus  de  pouYoirs  suffisants,  que  Ton  appelle  commimd- 
ment  pl^nipotentiairee.  On  peut  appliquer  ici  toutes  les  r^les  du  droit 
natuiel  sur  les  chosea  qui  se  font  par  commission,  &c. :  tout  ce  qull 
pTomet  dans  les  termes  de  sa  commission^  et  suiyant  T^tendue  de  ses 
pouvoirSy  lie  son  constituant.  Aujouid'hui^  pour  ^yiter  tout  danger  et 
toute  difficult^,  les  princes  se  r^seryent  de  rattfier  ce  qui  a  ^t^  conclu  en 
nom  par  leurs  ministres,"  &c. —  Vattely  1.  ii.  c.  xii.  s.  166. 

(x)  E.g.  the  Treaty  of  Teschen,  1779,  so  incorporated  the  Treaties  of 
Westphalia,  Breslau,  Berlin,  Dresden,  Paris,  and  Hubertsburg. 

(y)  Kluber,  s.  153.  («)   Vide  post,  c.  yii. 

(a)  Vide  ante,  vol.  i.  pp.  202,  203. 

(6)  E.g,  Treatie$  of  Subsidy.    See  Vattel^  1.  ii.  c.  ziii.  s.  199, 
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term  for  which  they  have  been  contracted  has  expired^  and 
sometimes  a  complete  re'establishment  (restitutio^  retablisse'' 
menty  Wiederherstellung)  when  they  have  altogether  ceased  to 
be  in  force  from  the  intervention  of  War  (c) — a  cause  which 
will  be  considered  hereafter — or  from  some  other  cause. 
These  cases,  however,  are  rather  cases  of  restoration  than  of 
confirmation. 

LIV.  Among  the  means  which  have  been  resorted  to  for 
securing  the  performance  of  Treaties  are  to  be  enumerated — 

1.  Oaths  (rf) 

2.  Hostages. 

3.  Pledges. 

4.  Guarantees. 

a.  Consisting  of  offering  persons  as  sureties. 

/S.  Choosing  Third  Powers  as  Guardians  of 
the  Treaty. 
The  confirmation  by  oath  of  the  contracting  parties  was 
adopted  in  the  Treaty  of  Madrid^  in  1526,  between  Francis 
I.  and  Charles  V. ;  at  the  Peace  of  Cambrai,  in  1529  (e) ; 
of  Chdteau  Cambresis^  in  1559  (/);  at  the  famous  Peace  of 
Milnster  between  Spain  and  her  revolted  Dutch  colonies  in 
1648 ;  at  the  Peace  of  the  Pyrenees  in  1659  {g)\  at  the 
Peace  of  Aix-la-Chapelle  between  France  and  Spain  in 
1668 ;  at  the  Peace  of  Ryswick  in  1697  (A).  The  most 
modem  example  is  the  alliance  formed  between  France  and 
Switzerland  in  1777,  and  solemnly  confirmed  by  the  oath  of 
the  contracting  parties  in  the  Cathedral  of  Soleure. 

The  oath,  now  discontinued  in  practice,  was  not  always 


(<j)  VoLiii.  ch.  2. 

(d)  "  Apud  omneB  populos  et  ab  omni  aevo  circa  poUicitationes^  pro- 
missa,  et  contractus  maxima  semper  vis  fdit  jurisjurandi.'' — Orot,  1.  ii. 
c.  ziii.  1. 

(«)  Article  46.  (/)  Article  24. 

(g)  Article  124.  ScknunuSf  709. — ^'^  Solemniter  tacta  cnice,  Sanctis 
Evangeliis,  canonibus  Missie,  et  per  honorem  suum  juiabunt  obserratu- 
rum  se  et  impletorum  plene,  realiter  et  bonft  fide,  omnia  in  articulis  pne- 
sentiB  Tractatns  contenta." 

(A)  Artide  88. 

vol..  Ih  a 
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a  very  binding  confirmation,  for  there  are  Tarious  instances 
of  Roman  Catholic  Princes  being  absolved  by  the  Pope  from 
the  obligations  of  it.  Ferdinand,  called  par  excellence  the 
Catholic^  was  so  released  by  Pope  Julius  II.  (i) ;  Francis  L 
by  Leo  X.  and  Clement  VII. ;  Henry  II.  of  France  by  the 
Papal  Legate  Caraffa  (j).  This  abuse  gave  rise  to  a  clause 
not  unusual  in  Treaties  and  other  public  documents,  to  the 
effect  that  the  contracting  party  would  not  attempt  to  obtain 
a  release  from  his  oath  either  personally  or  llirough  the 
agency  of  any  other  person,  and  that  he  would  not  accept 
such  dispensation  if  offered  to  him  (A). 

LV.  (/.)  Hostages  {obsides^  otages^  Geissel)  were  formerly 
required  and  given  as  pledges  for  the  performance  of  the 
conditions  of  a  Treaty.  As  late  as  the  Peace  of  Aix-la- 
Chapelle  in  1748,  Hostages  were  stipulated  for  {m).  It  is 
a  clear  proposition  of  International  Law  that  any  proceed- 
ing of  rigour  against  a  Hostage,  even  if  he  be  forcibly  seized 
in  time  of  war,  beyond  what  may  be  necessary  for  the 
security  of  his  person,  is  illegal. 

If  the  giver  of  the  Hostage  fail  in  fulfilling  his  pledge,  it 
is  lawful  for  the  receiver  to  retain  the  hostage ;  but  wholly 
unlawful,  as  the  practice  once  was,  to  put  him  to  death  (n). 
If  the  hostage  die,  the  giver  is  not,  except  in  the  case  of  an 
express  stipulation,  bound  to  replace  him.     The  receiver  has 


(t)  lUmuetf  Supplement,  t.  iii.  p.  i.  p.  17.     {j)  Vattel,  1.  ii.  c.  xy.  s.  223. 

(A)  E,ff,  "Diploma  cessionis  monarchic  Sispanica/*  a.d.  1703. 
Schmauss,  1163. — "  Jureque  jurando  corporaliter  prsestito  fidem  nostram 
quam  solemniter  adstrinximus,  nullo  unquam  tempore  aut  modo  a  nobis 
aut  alilB  inMngendaiu  omni  quorumlibet  qualiumque  contradictione, 
exceptione  general!  ac  speciali  restitutione,  dispensatione  ac  absolutione, 
etiam  Pontificia,  aliisqae  beneficiis  Legis  sen  Consuetudinis  aut  nominis 
perpetuo  exclusb." 

(0  laUber,  8.  166. 

(m)  "  Sa  Majesty  Britannique  s'engage  aussi  de  son  c6t^  k  faire  passer 
aupr^  du  Roy  tr^8-Ohr6tien,  aussitdt  apr^  les  ratificationB  du  present 
Tndt^,  deux  personnes  de  rang  et  de  consideration,  qui  j  demeureiont 
en  6ta^  jusques  &  ce  qu'on  j  ait  appris  d'une  fa9on  certaine  et  authen- 
tique  la  restitution  de  Tisle  Royale/'  &c. — Wewh,  ii.  352-3, 

(ft)  Totted,  L  ii  c.  xvi.  SB.  246-61. 
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been  contented  with  the  surety,  of  the  nature  of  which  he 
was  aware  (o)  at  the  time  of  accepting  it 

A  more  common  and,  as  it  should  seem,  a  better  pledge,  is 
the  retention  of  a  place  or  fort  until  such  time  as  the  condition 
of  the  Treaty  be  fulfilled.  This  pledge  or  pawned  thing  may 
be  what  is  legally  called  moveable  property  {donnerdes gages). 
Poland  once  placed  her  Crown  Jewels  in  the  hand  of  Prussia. 
Or  the  pledge  may  consist  of  immovable  property  (donner 
en  engagement) ;  they  may  not  be  actually  placed  in  the 
possession  of  the  creditor  State,  but  assigned  over  by  some 
instrument  without  actual  delivery,  which  hypothecates 
them ;  but  this  is  an  unusual  transaction  between  States. 

The  State  which  holds  the  pledge  is  bound  to  preserve  it 
in  good  condition,  but  may,  if  the  stipulated  time  elapse 
without  the  payment  of  the  debt  or  the  fulfilment  of  the  con- 
dition, appropriate  it.  The  House  of  Savoy  hypothecated 
the  Pays  de  Vaud  to  the  Cantons  of  Bern  and  Freiburg, 
and  on  non-payment  of  the  debt  they  forcibly  seized  and 
retained  the  territory  (ji).  After  the  termination  of  the  war 
of  1870-71,  Germany  remained  in  military  occupation  of  a 
large  portion  of  French  territory,  including  the  fortress  of 
Belfort,  as  security  for  the  payment  of  the  war  indemnity. 

Having  disposed  of  that  species  oi guarantee -whlcAi  relates 
to  hostages,  pledges,  and  hypothecations,  we  have  now  to 
consider  that  kind  of  security  which  is  more  usually  com- 
prised under  the  term  Guarantee. 


(o)  Fb^^i;;,  1.  ii.  c.  zvi.  8.  265. 
Ip)  Ounther,  ii.  164. 
Vattel,  1.  ii.  c.  xvi.  88.  241-  244. 
Kluber,  8. 166. 


Q% 
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CHAPTER  VII. 

TBEATIES'-anABANTEE. 

L  VL  («.)  Treaties  may  concern  not  only  the  contract- 
ing parties  (6),  but  third  parties  who  may  or  may  not  be 
literally  contracting  parties  in  the  first  instance ^  but  the  pro- 
tection of  whose  interests^  or  the  maintenance  of  whose  (e) 
status^  may  be  the  object  of  the  Treaty.  The  consideration 
of  such  Treaties  brings  us  to  the  very  delicate  question  of 
Guaranteeship. 

The  following  heads  appear  to  comprise  the  principal 
classes  of  Guarantee  (rf). 

1.  A  Guarantee  that  a  nation  shall  maintain  a  particular 
status  towards  all  other  powers^  e.g.  of  neutrality,  which  is  a 
condition  of  the  establishment  of  Belgium  as  an  independent 
kingdom  («). 


(a)  Deutsches  Stoats-  und  Bv/ndesrecht  van  ZachariU,  1 129-137,  should 
be  consulted  for  the  Ghiarantee  of  the  fonner  Gtemuui  Confederation^ 
both  from  within  and  without.    See,  too,  Schnunus,  Corp,  Jur,  IhthL  1079. 

(b)  By  the  Treaty  of  Atx^orChapeUe  (1748),  the  eight  contracting 
parties  mutually  guaranteed  each  other's  dominions. 

(c)  Vide  ante,  yol.  i.  p.  168.  As  to  incorporation  of  non-Qerman 
States  of  Austria  in  the  German  Confederation  without  consent  of  tiie 
Powers  who  signed  the  Treaty  of  Vienna. 

(d)  See  the  remarkable  modem  instances  of  Belgium  and  Oreece, 
vol.  i.  pp.  112, 115. 

(«)   Vide  ante,  vol.  i.  p.  112. 

Vattel  and  other  writers  make  a  distinction  between  caution  (Surety) 
and  garant  (Guarantee).  In  the  former  case,  the  surety  must  make  good 
the  default  of  the  principal ;  in  the  latter  the  guarantee  is  only  bound  to 
do  his  utmost  to  obtain  the  performance  of  the  principal.  It  would 
manifestly  require  an  express  provision  to  constitute  the  Cftutrantee  of  a 
Treaty  a  Surety  in  this  sense  for  the  performance  of  its  conditions.  Tho 
distinction,  therefore,  is  not  taken  in  the  text  of  this  work, 
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2.  A  Guarantee  that  a  particular  State  shall  do  a  par- 
ticular act,  e.g.  discharge  a  debt,  or  resign  a  territory. 

3.  A  Guarantee  to  defend  the  particular  constitution  or 
territory,  or  particular  rights,  of  a  country,  contra  quos- 
amque  (/). 

4.  A  Guarantee  to  defend  the  particular  constitution  of 
a  State  generally  against  all  attacks  which  may  assail  it, 
whether  Foreign  and  External  or  Domestic  and  Internal. 

Such  a  Guarantee,  being  an  engagement  which  binds  a 
foreign  Power  to  take  part  in  tiie  civil  quarrels  of  an  Inde- 
pendent State,  appears  to  be  in  theory  not  consistent  with 
the  perfect  and  uncontrolled  freedom  which  is  of  the  essence 
of  such  a  State,  and  in  practice  to  have  proved  too  often 
fatal  to  her  liberties  and  to  her  very  existence. 

Having  regard,  however,  to  the  Treaties  of  Guarantee 
relating  to  the  Protestant  Succession  in  England,  which  will 
be  presentiy  mentioned,  it  seems  impossible  to  deny,  that 
such  a  Bight  of  Intervention  (y)  has  been,  and  may  be 
conceded  by  one  nation  to  another,  without  entailing  the 
loss  of  legal  personality  in  the  nation  which  concedes  it — 
without  reducing  that  nation  to  the  status  already  dis- 
cussed (A)  of  a  State  so  protected  as  to  be  dependent. 

This  is  a  construction  of  Guaranteeship  opposed  certainly 
to  every  presumption  of  public  law,  and  one  which  can  only 
be  created — if,  according  to  modem  practice  and  usage,  it 
can  be  created  at  all — by  express  words.  Such  a  Treaty  is 
£raught  with  mischief  to  the  best  interests  both  of  Public 
and  International  Law. 

The  constitutions  of  the  greatest  as  well  as  of  the  smallest 
States,  have  been  at  diJSerent  periods  of  history  the  sub- 
ject of  Guarantees,  especially  against  any  invasion  from 


(/)  Vide  post  (next  page)  as  to  the  construction  of  this  term. 

(g)  It  is,  perhaps,  partly  to  be  inferred  from  the  careful  and  express 
renunciation  of  any  such  right  on  the  part  of  the  Powers  who  guaranteed 
the  kingdom  of  Belgium.     Vide  past,  p.  88. 

(A)   r«fe  ari<«,  vol.  i.  pp.  98-100. 
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third  (t)  Powers^  and  perhaps  in  some  cases  the  terms  have 
not  extended  the  principle  of  intervention  beyond  this  limit. 

The  British^  the  Austrian^  the  Spanish  Empires,  as  well 
as  the  States  of  Poland,  Geneva,  and  of  minor  German 
principalities,  have  been  all  examples  of  the  application  of 
this  principle. 

L  VI  A.  The  very  remarkable  Law  of  Guarantees  on  which 
the  present  political  position  of  the  Pope  in  Home  is  founded 
is  referred  to  in  a  later  chapter  of  this  work  when  the  Papal 
relations  with  the  Italian  Kingdom  are  considered  (j). 

LVIL  At  the  Peace  of  Westphalia,  1648,  France  and 
Sweden,  as  well  as  the  various  principalities  which  composed 
the  German  Empire,  became  Guarantees  for  that  first  great 
settlement  of  Europe,  from  which  a  considerable  portion  of 
Modem  International  Law  deiives  its  origin.  Guarantee- 
ship  of  this  kind  was  then  a  device  of  comparatively  recent 
date  for  securing  fidelity  to  International  engagements^ 
having  succeeded  to  the  more  feudal  and  coarser  expedient 
of  appointing  Neutral  Princes  and  Free  Towns  conserva- 
tores  of  Treaties. 

The  Guarantee  undertaken  by  France  and  Sweden  at  this 
Treaty  would  seem  to  have  necessitated  their  intervention  in 
the  internal  affairs  of  another  nation ;  for  the  obligation  im- 
posed upon  all  the  "  contractans  et  garans,"  as  they  were 
called,  is  set  forth  in  the  116th  Article  of  the  part  of  the 
Treaty  signed  at  Miinster,  and  in  the  17th  Article  of  the  part 
signed  at  Osnaburg,  is  thus  expressed :  "  Que  tons  ceux  qui 
'*  ont  part  k  cette  transaction  soient  obliges  ded^fendre  et  pro- 
"  t6ger,  tons  et  chacun,  les  lois  ou  conditions  de  cette  paix  (A) 


(0  ra««/,  L  ii.  c.  xvi.  88.  235-239. 

Eluber,  bs.  167-S. 

Wheaton,  pt.  iii.  c.  ii.  12. 

(j)  See  an  able  article  on  this  subject,  Poll  MaU  QazettBf  August  31, 
1881. 

(k)  This  is  a  clause  usually  termed  *^  contra  qwoscunque.^  Dr.  (now 
Sir  T.)  Twias  (Ihwhieg  of  Scldeswig  and  Holstein,  pp.  124-5)  observes : 
''  No  rule  of  International  Law  is  more  clear  than  that  the  convention  of 
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^^  contre quique c€8oit,SB,ns distinction de  religion;  ets'il arriye 
"  que  quelque  point  en  soit  viol4,  l'offens6  tichera  premifire- 
'^  ment  de  d^tonmer  I'offensant  de  la  yoie  de  fait^  en  soumet- 
^'  tant  la  cause  &une  composition  aimable^ou  aux  procedures 
"  ordinaires  de  la  justice ;  et  si^  dans  I'espace  de  trois  ans, 
**  le  diff(6rend  ne  peut  etre  termine  par  I'un  ou  I'autre  de  ces 
^*  mojens,  que  tons  et  chacun  des  int^ress^  en  oette  transac- 
^^  tion  soient  tenus  de  se  joindre  d^lapartie  l^^e^  etde  I'aider 
*^  de  leurs  conseils  et  de  leurs  forces  &  repousser  Pinjure 
"  apr^  que  Toffens^  leur  aura  fait  entendre  que  les  voies  de 
"  douceur  et  de  justice  n'ont  servi  de  rien ;  sans  prejudice 
"  toutefois  au  reste  de  la  juridiction  d'un  chacun,  et  de  I'ad- 
^^  ministration  comp^tente  de  la  justice^  suivant  les  lois  et 
"  constitutions  de  chaque  prince  et  ^tat "  (/). 

In  the  Treaty  of  Hanover,  concluded  in  1726  between 
Great  Britain  and  Prussia,  this  Guarantee  is  expressly 
recited  and  confirmed  (m);  and  in  1792,  the  first  inter- 
vention of  Austria  and  Prussia  {n)  in  the  war  of  the  French 
Revolution,  was  founded  upon  the  obligations  contracted  by 
these  States  in  1648,  at  the  time  when  France  obtained  the 
sovereignty  of  Alsatia ;  the  German  Sovereigns  were  in- 
voked in  1792,  as  the  guarantees  of  the  Treaty  of  Westphalia 
to  protect  the  private  property  and  rights  of  jurisdiction  of 

guaranty  does  not  apply  to  the  case  of  political  changes.  If,  for  instance, 
Denmark  had  guaranteed  to  the  Princess  Anne  of  England  the  undis- 
turbed possession  of  the  British  throne  upon  the  death  of  William  III. 
contra  quoscunque,  no  caaw  foederis  would  have  arisen  if  the  Highlanders 
of  Scotland  had  attempted  to  restore  the  Grown  to  the  son  of  James  II. ; 
hut  if  Louis  XIV.  or  Philip  V.,  as  Foreign  Powers,  had  sent  an  army 
to  co-dperate  with  the  insiirgents  in  depriving  the  Princess  Anne  of  the 
succession,  there  would  have  heen  at  once  an  undeniable  cams  fcederw. 
Even  an  expression  so  indefinite  as  contra  quoscunque  is  limited  by  the 
nature  of  the  subject-matter ;  it  may  apply  to  the  slightest  international 
interruption,  from  whatever  quarter  it  may  be  threatened;  but  even  a 
Civil  War  will  not  extend  its  operation  to  political  troubles." — Sed  vide 
post,  pp.  76, 6, 7 ;  and  see  Vattel,  1.  ii.  c.  xiii.  a  197.  "  On  doit  sans  doute 
d^fendre  son  aUi6  contre  toute  invasion,  contre  toute  violence  ^trangdre, 
et  mSme  contre  des  sujets  r^>eUes»^ 

if)  Dumont,  Bee.  des  Tr,  vol.  iii.  p.  562.  (m)  Schnuntss,  2014. 

(ft)  De  Martens,  2, 1.  viii.  s.  838,  and  note  a. 
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the  minor  German  princes  in  Alsatia.  Upon  this  Treaty 
also^  Russia  has  more  than  once  rested  her  claim  to  interfere 
in  the  arrangements  of  the  German  constitution  (o). 

LVIII.  The  Treaty  of  Teschen  in  1779  closed  the  war 
which  had  broken  out  in  1777  with  respect  to  the  succession 
to  the  kingdom  of  Bavaria,  and  renewed  by  its  12th  Article 
the  Treaty  of  Westphalia.  This  Treaty  of  Teschen  was 
concluded  under  the  mediation,  specially  invoked  by  the 
contending  parties,  of  France  and  Russia,  and  by  the 
16th  Article  of  it  these  mediatorial  Powers  were  constituted 
Guarantees  of  its  provisions ;  one  of  which,  as  has  been 
stated^  was  the  renewal  of  the  Treaty  of  Westphalia. 

LIX.  By  the  12th  Article  of  the  Treaty  of  Vienna,  con- 
cluded between  Austria  and  Spain  in  1725,  the  latter  country 
bound  herself  to  guarantee  the  order  of  succession  in  Austria 
commonly  called  the  Pragmatic  Sanction,  guaraniigiare 
quoque  spondet  eum  succedendi  ordinemy  quern  sua  Majestas 
Ccssareuy  &c.,  declaravit  et  stabilivit  (p).  France  bound 
herself  to  the  same  Guarantee  by  the  10th  Article  of  the 
Treaty  of  Vienna,  1738.  Austria^  on  the  other  hand^ 
reciprocally  guaranteed  the  Order  of  Succession  to  the 
throne  of  Spain,  in  the  same  Article  of  the  same  Treaty  of 
Vienna,  1725.     Prussia  also,  under  Frederick  William  L^ 

(o)   TVheatan,  Hist.  846  and  350. 

(p)  *'Sua  Majestas  Csesarea  adpromittit,  ordinem  succedendi  in  regno 
HispanieB  receptum,  atque  per  tractatum  Trajectensem,  per  lenuncia- 
tiones,  item  vi  quadruplicis  foederis  subsecutas,  nee  non  per  prsosens  pacis 
inetrumentum  confirmatum,  tueri  se^  guarantiamque  desuper  prsBstare,  et 
quoties  opus,  manutenere  yelle ;  vicissim  Rex  Hispanise  tueri,  et  guaran- 
iigiare quoque  spondet,  eum  succedendi  ordinem,  quern  sua  Majestas 
Csesarea  ad  mentem  majorum  suorum  in  serenissima  sua  domo  ex  pactia 
ejusdem  antiquis,  in  forma  perpetui,  indivisibiliB,  ac  inseparabOis  fidei- 
conunissi  primogenitura  afiecti  pro  universis  suie  Majestatis  utriuaque 
sexus  Hseredibus  et  successoribus  dedaravit  et  stabiliyit,  quique  subinde 
ab  ordinibus  et  statibus  universorum  Begnorum,  Archiducatuum,  Baca- 
tuum,  Principatuum,  Provinciarum,  ac  ditionum,  ad  serenissimam  domum 
Austriacam  jure  hsereditario  spectantium,  communi  omnium  yoto  sus- 
ceptuB,  ac  grato  submissoque  animo  agnitus,  atque  in  yim  legis  sanctio- 
nisque  pragmaticae  perpetuo  yaliturse  inpubUca  monumenta  relatus  fiiit/* 
^Schmauss,  t.  i.  1986-7. 
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guaranteed  her  Pragmatic  Sanction.  The  result  tends  to 
justify  the  remark  of  Frederick  the  Great,  that  Guarantees 
were  like  filigree-work,  better  to  look  at  than  to  use  (q). 
Scarcely  had  the  Emperor  Charles  VI.  closed  his  eyes  in 
death,  before  the  vanity  of  his  elaborate  attempts  to  engage 
all  nations  to  secure  to  his  daughter,  Maria  Theresa,  the 
undivided  inheritance  of  her  father,  was  fully  manifested. 
Every  one  of  these  nations,  upon  the  most  frivolous  pretexts, 
disowned  the  obligations  of  the  solemn  Treaty  by  which  they 
had  bound  themselves  (r). 

The  character  of  the  Guaranteeship  undertaken  by  the 
great  European  Powers  with  reference  to  the  Duchies  which 
formed  an  integral  part  of  the  Crown  of  Denmark,  underwent 
much  discussion  at  a  recent  period.     These  Treaties  were — 

1.  The  Treaty  containing  the  British  Guarantee,  1720. 

2.  The  Treaty  containing  the  French  Guarantee,  1720. 

3.  The  Treaty  of  Copenhagen,  1727. 

4.  The  Treaty  containing  the  German  and  Russian  Gua- 
rantee, 1732  (*). 

LX.  When  the  Parliament  of  the  British  Empire  had 
settled  the  succession  to  the  throne,  after  the  death  of  Queen 
Anne,  upon  the  Princess  Sophia,  Electress  and  Duchess 
Dowager  of  Hanover  (the  granddaughter  of  James  I.),  and 
upon  her  issue,  with  the  condition  that  they  should  be  mem- 
bers of  the  Church  of  England,  the  Government  were 
unhappily  not  content  with  this  domestic  pledge  for  the 
security  of  the  liberties  of  their  country,  but  insisted  on  its 
receiving  the  Guarantee  of  the  Powers,  who  became  con- 
tracting parties  to  many  of  the  Treaties  which  were  entered 
into  from  the  year  1713  to  the  Peace  of  Aix-la-ChapeUe  in 
1748 ;  and  such  a  Guarantee  was  accordingly  rendered  by 


(q)  '^Toutes  lea  garanties  de  mon  temps  sont  comme  PouTrage  de 
filigrane,  plus  propre  &  satisfaire  les  yeux  qu'i  ^tre  de  quelque  utility.*' — 
Sutoire  de  mon  Temps  {(Eavres  pokhiMm),  t.  i.  c.  ix.  p.  229,  cited  by 
De  MartenSf  1.  ii.  c.  ii.  s.  63,  n.  b, 

(r)  Wheatan,  Hid.  pp.  166-170. 

(«)  TwM,  Duchies  ^  8chUtwig  and  RoUteinj  pp.  120-151. 
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France,  Austria,  Spain,  and  especially  by  Holland,  in  the 
Treaty  of  1713,  called  the  Treaty  "  of  the  Guarantee  of  the 
"  Protestant  Succession  and  of  the  Dutch  Barrier,"  in  the 
second  article  of  which  the  statute  of  William  III.  is  re- 
cited (t). 

LXI.  It  may  be  well  to  cite  in  this  place  the  opinions  of 
two  eminent  persons,  both  with  no  mean  pretentions  to  be 
heard  upon  any  question  of  International  Jurisprudence, 
upon  the  conduct  of  Great  Britain  in  this  respect. 

The  Abbfi  de  Mably  remarks  {u) : — 

^^  II  est  surprenant  que  dans  le  moment  que  les  Anglois 
**  changent  leurs  loix  de  succession,  qu'ils  excluent  les 
"  Stuarts  du  trone,  et  qu'ils  sentent  I'avantage  de  soumettre 
^^  le  Prince  k  la  nation,  ils  se  lient  eux-memes  les  mains,  en 
'^  Toulant  que  toute  I'Europe  s'engage  &  maintenir  et  k 
"  d^fendre  les  actes  que  leur  Parlement  a  passes  en  faveur 
"  de  la  Maison  de  Hanovre.  Cette  conduite  ne  semUa  pas 
"  prudente  aux  personiies  qui  sont  instruites  des  loix,  des 
"  principes,  et  des  interets  des  Anglois.  Ils  devoient  se 
**  bomer  k  exiger  de  leurs  voisins  qu'ils  ne  se  mSleroient  en 
"  aucune  fa9on  de  leur  gouvemement ;  et  qu'ils  ne  favori- 
"  seroient  en  aucune  mani^re  les  personnes  qui  feroient  des 
"  entreprises  contraires  aux  actes  du  Parlement."  Quite  in 
accordance  with  this  opinion  is  that  of  Mr.  Jenkinson, 
afterwards  Earl  of  Liverpool,  expressed  in  his  celebrated 
defence  of  the  conduct  of  Great  Britain,  in  1758  (x) : — 
''  The  second  species  of  defensive  alliance,  which  subsists 
"  between  Great  Britain  and  Holland,  is  that  which  was 
"  first  agreed  to,  in  the  Treaty  of  Barrier  and  Succession 
"  of  October  29,  1709  ;  and  again  more  particularly  stipu- 
"  lated  in  another  treaty,  to  the  same  purpose,  of  January 
"  29,  1713.     The  design   of  this  treaty  is  the  guaranty 

(0  St.  12  &  13  Wm.  in.  c.  2. 

Schmatus,  1288.  (u)  Droit  Public,  t,  ii.  p.  166. 

(x)  Remarks  of  the  Earl  of  Liverpool  in  Discourse  on  the  Condust  of 
the  Oovernnient  of  Great  Britain  in  respect  to  Neutral  Nations,  pp.  76-6. — 
Cabinet  of  Scarce  and  Celebrated  Tracts,  published  at  Edinburgh, 
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'*  of  the  Dutch  barrier  on  the  one  part,  and  the  guaranty 
"  of  the  firmest  barrier  of  British  liberty — the  Protestant 
"  succession — on  the  other.  The  stipulations  are,  *  that  in 
"  *  case  either  should  be  attacked,  the  other  should  furnish, 
**  *  at  the  requisition  of  the  party  injured,  but  at  his  own  ex- 
"  *  pense,  certain  succours  there  expressed;  and  if  the  danger 
"  '  should  be  such  as  to  require  a  greater  force,  that  he  shall 
"  *  be  obliged  to  augment  his  succours,  and  ultimately  to  act 
"  '  with  all  his  power  in  open  war  against  the  aggressor.'  I 
**  pretend  not  to  make  any  use  of  this  Treaty  in  the  present 
"  case,  and  only  mention  it  to  give  a  fuller  view  of  the 
"  alliances  which  subsist  between  us.  Here,  however,  I  will 
"  indulge  a  wish  that  the  case  of  this  guaranty,  as  far  as  it 
"  relates  to  the  rights  of  the  Crown  of  Great  Britain,  may 
'*  never  again  exist.  /  always  read  with  sorrow  that  there 
"  ever  was  a  time  when  the  unfortunate  dissensions  of  our 
**  people^  in  a  point  where  the  whole  of  their  happiness  was 
"  concerned^  should  have  made  it  necessary  to  add  any  other 
'*  sanction  to  our  laws,  or  any  other  security  to  our  con- 
**  stitutional  rightSy  than  such  as  our  own  power  can  afford 
"  them;  these  days^  however y  of  shame  nowy  I  hopCy  are 
**  passed.^ 

LXII.  The  doctrine  and  practice  of  Guaranteeship,  in 
its  proper  sense,  i.e.  against  third  powers,  has  not  expired 
with  the  last  Treaty  of  Vienna ;  our  own  times  furnish  us 
with  two  instances,  as  memorable  as  any  that  preceded  them, 
in  the  creation  of  the  kingdoms  of  Greece  and  Belgium  (y). 

By  the  4th  article  of  the  Treaty  concluded  at  London  in 
1832  between  France,  Great  Britain,  Russia  and  Bavaria,  it 
ifl  provided  '*  that  Greece  under  the  Sovereignty  of  Prince 
^'  Otho  and  the  Guarantee  of  the  three  Courts,  shall  form  a 
*'  monarchical,  independent  State."  The  other  conditions  of 
the  Treaty^  especially  the  limitations  which  follow  with 
respect  to  the  future  succession  to  the  throne,  and  the  con- 
dition that  the  crown  of  Greece  shall  never  be  worn  by  the 

(y)  Vide  ante,  vol.  i,  p.  115. 
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Sovereign  of  any  other  country,  were  of  course  equally  under 
the  Guarantee  of  these  Powers  (z). 

LXIII.  By  the  Treaties  between  Austria,  France,  Ghreat 
Britain,  Prussia,  Russia,  Holland  and  Belgium,  signed  at 
London  on  April  19,  1839,  it  is  declared  that  ''La 
''  Belgique  formera  un  6tat  independant  et  perpeh(ellement 
"  neutre.  Elle  sera  tenue  d'observer  cette  neutralite  envers 
**  tons  les  autres  4tats."  From  the  period  of  the  breaking 
out  of  the  BeTolution  at  Brussels  in  1830  till  this  con- 
cluding Treaty,  a  variety  of  negotiations  and  a  vast  number 
of  protocols  passed  between  the  Powers  just  mentioned, 
relative  to  the  separation  of  Holland  and  Belgium ;  and  on 
November  15,  1831,  a  treaty  was  concluded  which  was 
in  all  its  essential  parts  literally  the  same  as  that  of  1839. 
All  these  negotiations  and  protocols,  as  well  as  the  Treaties 
of  1839,  show  that  the  peculiar  constitution  of  Belgium^  as 
an  independent  but  perpetually  neutral  state,  is  under  the 
Guarantee  of  the  five  Great  Powers,  and  the  arrangements 
with  respect  to  the  Duchy  of  Luxemburg  are  also  under  the 
Guarantee  of  the  Germanic  Confederation. 

It  should  be  observed  that  during  the  progress  of  the 
negotiations  respecting  Belgium,  the  intention  of  future 
interference  with  the  internal  and  domestic  affairs  of  that 
kingdom  was  distinctly  disclaimed  by  the  Guarantees  {a). 

The  further  Treaties  in  1870,  of  England,  France,  and 
Prussia,  for  securing  the  independence  of  Belgium,  were 
adverted  to  in  the  former  volume  (J). 

LXIIIa.  From  a  return  supplied  to  Parliament  in 
March  1871,  it  appeared  that  Great  Britain  had  entered  into 
Treaties  or  Conventions  of  Guarantee  to  a  greater  or  less 
extent  in  respect  of  the  following  States  and  countries : — 


(a)  lb,  p.  117.    Article  of  the  Treaty  of  London,  1882. 

(o)  See  Letters  of  Austria,  Russia,  Prussia,  and  England,  to  JFVance. — 
Papers  laid  before  Parliament  as  to  Belgium,  p.  09. 

(6)  Vol.  i.  pp.  113, 506.  There  was  some  debate  on  treaties  of  guarantees 
in  the  House  of  Lords,  March  6, 1871. — Hansard,  vol.  cciv.  pt  v. 
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Beloium.— Treaties  of  1839  and  1870,  already  men- 
tioned in  this  chapter. 

LnxEMBonB0. — Treaty  of  1867,  mentioned  in  vol.  I  of 
this  work  (e). 

Gbeece. — Treaty  of  1832,  mentioned  in  vol.  i.  of  this 
work  {d).  A  farther  Treaty  of  1863  upon  the  accession  of 
the  present  King.  A  protocol  at  the  Conference  mentioned 
in  voL  L  (e),  upon  the  proposed  union  of  the  Ionian  Islands 
with  Greece.     A  subsequent  Treaty  in  1864. 

PoBTUGAL. — Various  Treaties  of  Alliance  and  Gua- 
rantee from  1373  to  1815. 

Pbussia.— The  cessions  made  to  Prussia  by  Saxony  in 
1816  were  guaranteed  by  the  Treaty  of  Vienna. 

Sweden  and  Nobwat. — Treaty  of  1855  referred  to  in 
voL  i.  (/> 

SwiTZEBLAKD. — Treaty  of  Vienna  in  1815  (y).  Treaty 
as  to  Neuch&tel  and  Valengin  in  1857  (A).  Treaty  of 
Vienna  in  1816,  and  Treaty  of  Frankfort  in  1819,  as  to  the 
neutrality  of  portions  of  Savoy  which  are  to  be  occupied  in 
time  of  war  by  Swiss  troops. 

TuBKEY. — Treaty  of  1856  mentioned  in  vol.  i.  (t).  Con- 
vention as  to  Moldavia  and  Wallachia  in  1858. 

There  are,  besides,  a  Treaty  with  Honduras  in  1856,  and 
a  Treaty  with  the  United  States  in  1850,  guaranteeing  the 
neutrality  of  proposed  ship  canals  between  the  Atlantic  and 
Pacific  Oceans. 


(c)  VoL  i.  p.  609.  (d)  Vol.  i.  p.  116. 

(e)  Vol.  I  p.  109.  (/)  Vol.  i.  p.  603. 

0)  Vol.  i.  p.  182.  (A)  Vol.  i.  p.  187. 
(i)  Vol.  i.  p.  602. 
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CHAPTER  VIIL 

INTERPRETATION   OP   TREATIES  (a). 

LXIV.  (b.)  All  International  Treaties  are  covenants 
hon(B  Jidei^  and  are,  therefore,  to  be  equitably  and  not 
technically  construed  (/?). 

LXV .  The  imperfection  of  language  as  an  instrument  of 

(a)  The  authorities  principally  relied  upon  in  this  Chapter  are — 

Iktbbkational  Jttbibts. 
GfrotiuSf  1.  ii.  c.  xvi. 
Puffendarfj  1.  v.  c.  xii. 
Vattel,  1.  V.  c.  xii. 
Rvtherforthj  b.  ii.  c.  vii. 

COHMEirTATOBS  09  THB  HoHAN  LaW. 
AITOIENT. 
Bonellus  de  Jur.  Civ,  L  i.  c.  xv. 

Pothier  on  Obligations f  p.  i.  c.  i.  art.  yii.,  translated  and  amplified  by 
EvanSj  vol.  i.  p.  63 ;  vol.  ii.  p.  86,  number  5. 
Bomat.  Pr4L  t.  i.  s.  2 ;  tr,  ch.  12. 

MODEBir. 

Savigni/,  R,  R,  i.  Yiertes  Eapitel. 

MuMenbruch,  Doctrma  Pandect,  i.  ss.  68-66;  s.  116. 

Pttblioisis. 
Suarez,  De  Leg,,  &c.  1.  vi. 
Story  on  the  American  Congtitution,  vol.  i.  c.  v. 

Wbitbbs  on  Ekglibh  Law. 

BroonCe  Legal  Maxims,  c.  viii.  The  Interpretation  of  Deeds  and  Written 
Instruments, 

Bacon  (Matthew),  Abridgment,  tit.  Statutes,  i.  Rules  to  be  observed  m 
the  Construction  of  a  Statute, 

Wildman^s  International  Law,  i.  pp.  177-186. 

(6)  Orot,  1.  ii.  c.  xvi.    De  Interpretations, 

(c)  lb,  1.  ii.  c.  xvi.  11.  "  Discrimen  actuum  bon»  fidei  et  Btricti  juris 
quatenus  ex  jure  est  Romano,  ad  jus  gentium  non  pertinet." 

MaUass  v.  Maltass,  1  Robertson  Reports,  p.  76. 
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expressing  intention  must  occasionallj,  if  there  were  no  other 
reasons^  render  interpretation  necessary  (d). 

But  in  truth  there  are  other  reasons ;  in  all  laws  and  in 
all  conyentions  the  language  of  the  rule  must  be  general 
and  the  application  of  it  particular.  Moreover^  cases  arise 
which  have^  perhaps,  not  been  foreseen,  which  may  fall  under 
the  principle,  but  which  are  not  provided  for  by  the  letter,  of 
the  law  or  contract.  Circumstances  may  give  rise  to  real  or 
apparent  contradictions  in  the  different  dispositions  of  the 
same  instrument,  or  of  another  instrument,  in  pari  materia, 
which  may  require  to  be  reconciled.  These  are  difiiculties 
which  may  arise  between  contracting  parties  disposed  to  act 
honestly  towards  each  other.  But  they  may  not  be  so 
disposed ;  one  of  them  may  endeavour  to  avoid  his  share  of 
the  mutual  obligation.  Indeed  there  is  no  need  for  a  priori 
reasoning  on  a  subject  amply  demonstrated,  both  in  the 
covenants  of  individuals  and  the  Treaties  of  States,  to  be  a 
matter  of  practical  necessity. 

LXVI.  The  interpretation  is  the  life  of  the  dead  letter ; 
but  what  is  meant  by  the  term  "  interpretation  "  ?  The 
meaning  which  any  party  may  choose  to  affix  ?  or  a  meaning 
governed  by  settled  rules  (e)  and  fixed  principles,  originally 
deduced  from  right  reason  and  rational  equity,  and  subse- 
quently formed  into  laws  ?  Clearly  the  latter.  The  necessi- 
ties of  the  great  society  of  States  as  much  demand  such  laws 
for  the  exposition  of  their  Treaties  as  the  necessities  of  each 
individual  State  for  the  covenants  of  their  subjects.  The 
rules  by  which  International  covenants  are  interpreted,  have 
been  collected  by  jurists  both  from  the  Boman  law  itself,  from 
commentators  upon  that  law,  and  from  the  writings  of  Inter- 


{d)  "  Sed  quia  intemi  actus  per  se  apectabilee  non  sunt,  et  certi  aliquid 
gtatuendum  est^  ne  nulla  sit  obligatio,  si  quisque  sensum  quern  yellet  sibi 
affingendo  liberare  se  posset ;  ipsa  dictante  naturali  ratione  jus  est  ei,  cui 
quid  pTomissum  est,  promissorem  cogere  ad  id  quod  recta  interpretatio 
suggerit,  nam  alioqui  res  exitum  non  reperiret :  quod  in  moralibus  pro 
imposeibili  habetur." — Ghrotius,  1.  ii.  c.  xyi.  a  1. 

(«)   Fotte/,  t6.  s.  266. 
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national  Jurists.  Grotius^  Puffendorf,  Vattel,  and  Buiher-' 
forth^  have  each  written  chapters  upon  this  subject,  which 
have  obtained  general  approbation  from  the  manifest  equity 
of  the  doctrines  which  they  contain^and  the  clear  manner  in 
which  they  are  expressed.  But  great  advantage  is  to  be 
derived  from  the  writings  of  Suarez  and  Donellus,  Pothier 
and  Domat^  who  have  treated  the  subject  of  the  interpreta- 
Hon  of  laws  and  covenants  in  a  manner  which  combines 
the  profoundest  reasoning  with  the  most  perspicuous  arrange- 
ment. The  value  of  such  writers,  as  expounders  of  Inter- 
national as  well  as  of  Public  Law,  has  already  been  dwelt 
upon(/). 

Sound  principles  upon  this  subject  are,  moreover,  to  be 
found  scattered  up  and  down  the  pages  of  the  Boman  Law, 
with  respect  to  the  interpretation  of  contracts  {g),  laws, 
and  testaments.  The  Roman  Lawyers  were,  indeed,  apt  to 
confound  the  limits  of  interpretation  and  of  ezplancOion  by 
a  new  law;  but  they  were  careful  not  to  apply  to  the 
Public  Treaty  {publica  conventio)  (A)  the  peculiarities  at- 
tending the  forms  and  rules  of  the  private  covenant  (t). 
There  is  a  manifest  distinction  between  Laws,  and  Covenants 


(/)  Vol.  i.  p.  66. 

(ff)  Savigny  remarks  (Obligatianenrecht,  ii.  189),  tliat  with  reapect  to 
contracts,  these  principles  are  of  a  very  general  character,  and  scarcely 
afford  any  aid  beyond  that  which  an  intelligent  and  dispassionate 
consideration  of  each  particular  case  would  discover.  This  may  be 
so ;  but  the  circumstance  adds  to  their  value  as  rules  of  Interpretation 
of  Contracts  between  States  having  no  common  superior. — Vide  ante^ 
vol.  i.  pt.  i.  c.  ix. 

{h)  Dig.  ii.  14,  6,  De  Pactis. 

{%)  OaitUf  iii.  s.  94.  Having  remarked  that  only  Boman  citizens  oonld 
validly  contract  in  the  formula,  "  Spondes  P  Spondeo/  he  continues, 
"  Undo  dicitur,  uno  casu  hoc  verbo  peregrinum  quoque  obUgari  posse,  velut 
d  Imperator  noster  Principem  alicujus  peregrini  populi  de  pace  ita  in- 
terroget:  Pacem  futuram  spondes?  vel  ipse  eodem  modo  interrogetur. 
Quod  nimiutn  subtiliter  dictum  est ;  quia  si  quid  adversus  pactumem  JSat 
non  ex  stipuUatu  agitur,  sedjure  belli  res  vindicatur*^  This  passage  is  cited 
by  Savigny,  E.  R.  i.  810,  n.  c.  It  affords  an  additional  proof  that  the 
Bomans  were  not  ignorant  of  International  Law.-—  Vide  ante,  vol.  i.  p.  32, 
&c.,  App.  n. 
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or  Treaties,  which  modifies  in  some  degree  the  application  of 
the  rules  of  interpretation,  transferred  from  the  former  to  the 
latter.  The  Law  enacted  by  the  Supreme  Power  of  the  State 
is  to  be  interpreted  according  to  the  intention  of  that  one 
power.  The  Covenant  or  Treaty  contracted  by  two  or  more 
parties  is  to  be  interpreted  with  reference  to  the  intention  of 
them  all — "  conventio  seu  pactio  est  duorum  vel  plurium  in 
"  idem  placitum  consensus  "  (/).  It  is  proposed  to  give  a  con- 
cise statement  of  those  leading  principles  and  rules,  which 
appear  to  be  sanctioned  by  the  reason  of  the  thing,  by  usage, 
by  theauthority  of  jurists,  and  by  the  rules  and  analogies  of  the 
Roman  Law  (A),  with  respect  to  the  interpretation  of  Treaties. 
LXVII.  The  general  heads  under  which,  for  the  sake 
of  perspicuity,  we  may  range  the  principles  and  rules  of 
Interpretation  are  the  following  : — 

a.  Authentic  Interpretation,  that  is,  the   exposition 
supplied  by  the  Lawgiver  himself  (?). 

p.   Usual  Interpretation,  that  which  is  founded  upon 
usage  and  upon  precedent. 

7.  Doctrinal  Interpretation ;  that  which  is  founded 
upon  a  scientific  exposition  of  the  terms  of  the  instru- 
ment, and  which,  according  to  many  jurists,  is  the  only 
interpretation  properly  so  called.     This  again  admits  of 
a  subdivision  into,   1,    Grammatical,  and,   2,  Logical 
exposition. 
LXVIII.    Authentic   Interpretation^  in  its   strict  sense, 
means  the  exposition  given  by  the  Lawgiver  himself;  it  is 
therefore,  strictly   speaking,    inapplicable  to  the    case  of 
Treaties ;  but  a  contemporanea  expositio  may  be  gathered 
firom  the  acts  of  the  parties  which  preceded,  accompanied, 
and  followed  soon  after  the  making  of  the  Treaty.  In  truth, 
however,  this  kind  of  interpretation  generally  takes  the  form 
■  —  -  ■  ■  '  ' '». — 

(J)  Dig,  ii.  14, 1,  s.  1. 
Bawyer^s  Third  Reading, 
(A)  Vide  ante,  vol.  i.  pp.  17,  70. 

(0  Cod,  L  14,  12.     "Tarn  conditor  quam  mterpres  legum  solus 
Imperator  juste  ezistimahitur.'' 
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of  a  new  law^  reciting  and  removing  the  donbts  of  the  old 
one ;.  and  this  mode  of  interpretation  may^  of  course^  be 
adopted  in  the  case  of  Treaties.  The  contracting  Powers 
may  promulgate  a  subsidiary  and  explan&tory  Treaty^  the 
preamble  of  which^  like  the  preamble  of  a  Statute,  may 
be  declaratory  with  respect  to  existing  doubts  upon  the 
construction  of  a  former  convention.  But  this  is,  in  fact, 
not  so  much  a  particular  mode  of  interpretation,  as  the  en- 
actment of  a  new  law,  or  the  conclusion  of  a  Treaty,  as 
the  case  may  be. 

LXIX.  Usual  Interpretation  is,  in  the  case  of  Treaties, 
that  meaning  which  the  practice  of  nations  hasaflixed  to  the 
use  of  certain  expressions  and  phrases,  or  to  the  conclusions 
deducible  from  their  omissions,  whether  they  are  or  are  not 
to  be  understood  by  necessary  implication.  A  clear  usage  is 
the  best  of  all  interpreters  between  nations,  as  between  indi- 
viduals ;  and  it  is  not  legally  competent  to  either  nation  or 
party  to  recede  from  its  verdict  (m). 

LXX.  Doctrinal  Interpretation  is,  as  has  been  said,  either, 
1,  Grammatical  or  Philological ;  or,  2,  Logical ;  and  first, — 

As  to  Grammatical  Interpretation,  we  must  not  confound 
translation  and  etymology  with  interpretation.  It  has  been 
well  observed  {n)  that  though  it  may  not  be  easy  to  determine 
with  exact  precision  where  the  province  of  the  grammarian 
and  the  lexicographer  ends  and  that  of  the  interpreter  begins, 
and  though  their  provinces  may  be  scarcely  distinguishable 


(m)  Minime  sunt  mutanda,   quas  interpretationem  certain 
habuerunt^'— D^-  i.  3,  23. 

<'  Si  non  appareat  quid  actum  est,  erit  consequens  ut  id  sequamur  quod 
in  regione  in  qua  actum  est  frequentatur.'* — 75.  L.  17, 84. 

^*  hi  obficuris  inspici  solet,  quod  verisimilius  est,  aut  quod  plenunqae 
fieri  solet."— Jr6. 114. 

"  Si  de  interpretatione  legis  quseratur,  in  primis  inspiciendum  est  quo 
jure  civitas  retro  in  ejusmodi  cacibus  usa  fuisset :  optima  enim  est  legum 
interpres  consuetudo." — Ih,  i.  S,  87. 

''Nam  Imperator  noster  Severus  rescripsit:  in  ambiguitatibus,  quae 
ex  legibus  proficiscuntur,  consuetudinem,  aut  rerum  perpetuo  fiuniUter 
judicatarum  autoritatem,  vim  legis  obtinere  debere/' — lb,  88. 

(n)  Ruthefforth,  b.  2,  c.  vii. 
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npon  their  confines,  yet  that  in  their  remote  extremities,  and 
for  practical  purposes,  they  are  sufficiently  distinct.  A 
competent  knowledge  of  the  language  in  which  the  covenant 
is  written  is,  in  fact,  necessarily  supposed,  to  precede  or 
accompany  the  work  of  interpretation ;  and  with  respect  to 
etymological  refinements,  they  can  but  rarely  have  any  place 
in  the  legitimate  construction  of  a  law  or  contract ;  the  mean- 
ing of  the  words  employed  by  the  lawgiver,  or  by  the  parties, 
is  to  be  sought  in  the  common  usage  and  custom,  which 
indicate  the  consent  of  those  who  use  them,  that  they  should 
bear  a  particular  meaning  (0). 

It  certainly  may  happen,  that  the  meaning  affixed  by  con- 
temporaneous use  and  practice,  upon  the  particular  words 
employed,  may  have  undergone,  through  lapse  of  time  and 
change  of  fashion,  so  much  subsequent  alteration,  that  the  due 
construction  of  the  instrument  may  require  a  knowledge  of 
the  antiquated  as  well  as  of  the  present  use  of  the  words, 
though  such  an  instance  would  probably  be  of  an  exceptional 
character.  There  are,  however,  certain  general  rules  of 
literal  interpretation^  which  have  been  sanctioned  by  all 
jurists,  and  which  should  be  mentioned  in  this  place. 

1.  The  principal  rule  has  been  already  adverted  to,  namely, 
to  follow  the  ordinary  and  usual  acceptation,  the  plain  and 
obvious  meaning  of  the  language  employed.  This  rule  is, 
in  fact,  inculcated  as  a  cardinal  maxim  of  interpretation 
equally  by  civilians  and  by  writers  on  International  Law. 

Vattel  says  that  it  is  not  allowable  to  interpret  what  has 
no  need  of  interpretation.  If  the  meaning  be  evident,  and 
the  conclusion  not  absurd,  you  have  no  right  to  look  beyond 
or  beneath  it,  to  alter  or  add  to  it  by  conjecture.  WoMF 
observes,  that  to  do  so  is  to  remove  all  certainty  from  human 
transactions  {p).  Toaffix  a  particular  sense,  founded  on  etymo- 


(0)  Etttherfarth,  b.  2,  cc.  7-9. 

(p)  ''  Standum  omnino  est  ils,  quae  verbis  ezpressis,  quorum  manifestiu 
est  significatus,  indicata  fuenmt,  nisi  omnem  a  negotiis  huinanis  certitu- 
dinem  removere  volueris.'^^-JiM  Nat,  part  vii.  n.  822. 
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logical  or  other  reasons,  upon  an  expression,  in  order  to  evade 
the  obligation  arising  from  the  customary  meaning,  is  a  fraudu- 
lent subterfuge  aggravating  the  guilt  of  the  focdifragous  partj, 
**  fraus  enim  adstringit  non  dissolvit  peijurium  "  (;).  Yattel 
cites  as  instances  of  such  conduct,  the  act  of  a  Turkish 
Emperor,  who  haying  promised  a  man  to  spare  his  head, 
caused  him  to  be  cut  in  two,  through  the  middle  of  the  body ; 
and  the  act  of  Tamerlane,  in  ordering  the  soldiers,  whose 
blood  he  had  promised  not  to  shed,  to  be  buried  alive. 

In  such  cases  as  these,  the  fraud  is  flagrant;  but  the  prin- 
ciple, by  which  they  are  condemned,  applies  to  all  cases  in 
which  an  attempt  is  made 

*'  To  palter  with  ub  in  a  double  sense, 
"  To  keep  the  word  of  promise  to  our  ear, 
"  And  break  it  to  our  hope  "  (r). 

2.  The  construction  is  to  be  derived  from  a  due  consideration 
of  the  language  of  the  whole  instrument,  and  not  firom  that 
of  particular  portions  or  sentences  of  it,  or  in  the  language 
of  Donellus  {s\  ^*  antecedentia  ipsius  legis  et  sequentia  in 

primis  spectanda,  ex  his  ambiguitas  stepe  explicatur  ^  (t). 


« 


"  Non  aliter  a  significatione  yerhorum  reoedi  oportet,  quam  cum  mani- 
festum  est  aliud  sensisse  testatorenL** — Dig,  xxxiL  i.  69. 

Upon  this  passage,  Donellus  remarks,  "  De  testatore  hoc  scriptum  eat 
in  1.  non  aliter,  D.  de  leg.  8,  sed  multo  magis  ad  legialatores  pertinet, 
qui  intelligentes  cimi  sint,  et  in  commune  quid  prsBcipiant  et  consulant, 
dant  operam,  ut  quam  mazime  significanter  et  perspicue  loquantur,  ut 
intelligantur  ah  iis,  quihus  consultum,  et  quos  eosdem  legi  parere  yolunt, 
ac  propter  peritiam  loquendi  et  doctrinam  rerum  multo  facilius  id  con- 
sequi  possunt,  quam  privati  testatores.  Unde  intelligimus,  si  yerhum  idem 
proprie  quid  significet,  et  aliud  improprie  seu  abusive,  propriam  significa- 
tionem  yerhi  sequendam  esse.  Sed  hoc,  ut  dixi  hactenus,  nisi  appareat 
aliud  sensisse  legem." — Comm,  de  Jur.  Civ,  i.  c.  15,  9, 43. 

"  Verhimi  hoc :  ti  guis,  tam  masculos  quam  feminas  oomplectitur.* — 
Dig,  L.  16, 1  (De  Verborum  iignjficatione), 

'*  Nurus  appellatio  etiam  ad  pronurum  et  ultra  porrigenda  est.^ — Ih,  L. 
16,50. 

{q)  de.  de  Of,  1,  8,  c.  32, 118.  (r)  Macbeth,  act  v.  sc  7. 

(«)  Camtn,  de  Jur,  Civ,  i.  15,  p.  43. 

(t)  "Inciyile  est,  nisi  tota  lege  perspecia,  una  aliqua  particula  ejua 
proposita  judicare  yel  reapondere."— i)i^.  i.  3,  24, 
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It  may  be  necessary  to  affix  a  different  signification  to  the 
same  term  in  different  parts  of  the  same  instrument,  the 
term  being  construed  according  to  the  subject  matter,  pro 
subjecta  materia  (u).  Yattel  illustrates  this  position  by  an 
example  showing  that  the  word  day  might  be  employed  in 
two  meanings  in  one  and  the  same  Treaty.  It  might  be 
stipulated  in  a  Treaty  that  there  should  be  a  truce  for  fifty 
daysj  upon  the  condition  that  during  eight  successive  days 
the  belligerent  parties  should,  through  their  agents,  en- 
deavour to  effect  a  reconciliation ;  ih^  fifty  days  of  the  truce 
would  be  days  and  nights  or  days  of  twenty-four  hours, 
according  to  the  ordinary  legal  computation ;  but  it  would 
be  irrational  to  contend  that  the  condition  would  not  be 
fulfilled  unless  the  agents  of  the  belligerent  parties  were, 
during  the  eight  daysj  to  labour  night  and  day  vnthout  in- 
termission. 

3.  Words  of  art,  or  technical  words,  are  to  be  construed 
according  to  their  technical  meaning.  This  is  as  universal 
a  maxim  as  any  that  can  be  found  in  jurisprudence.  It 
finds  its  application  in  International  Jurisprudence  chiefly 
upon  questions  of  geographical  or  local  distinctions  (x). 

'*  Ineivile,  id  est  iniquum  et  contra  jus/' — D<meUu8,  Comtn.  de  Jur,  Civ, 
1, 18,  p.  32. 

Vattd,  1.  2,  c.  17,  286. 

(tt)  "  PraBter  hsBC  multa  reperimus  tractata  et  de  petitione  hereditatifl, 
et  de  distractis  rebus  hereditariifi,  et  de  dolo  pneterito,  et  de  fructibus, 
de  quibufi,  quum  forma  senatusoonsulto  sit  data,  optimum  est,  ipsius 
senatuscoDsulti  interpretationem  facere,  verbis  ejus  relatis."  Then  follow 
the  words  of  the  8,  ConnUtum,  and  the  rule  deduced  is,  "  Aptanda  est 
igitur  nobis  singulis  verbis  senatusconsulti  congruens  interpretatio." — Dig, 
V.  8,  20, 6. 

**  Utrum  autem  omne  pretiimi  restituere  debebit  bonie  fidei  possessor, 
an  vero  ita  demum,  si  factus  sit  locupletior  P  videndum ;  finge  pretium 
acceptum  yel  perdidisse,  vel  consumsisse,  vel  donasse.  Et  verbum  qnidem : 
jfervenisse,  ambiguum  est,  solumne  hoc  contineat,  quod  prima  ratione 
fuerit,  an  vero  et  id,  quod  durat  P  Et  puto  sequentem  clausulam  sena- 
tusconsulti sequendam,  etsi  hsBC  sit  ambigua,  ut  ita  demum  computet,  si 
&ctus  sit  locupletior." — lb,  s.  28. 

(or)  Grot.  H.  16, 13 ;  HI.  20,  88. 

Vattel,  iv.  s.  SS. 

Sir  L.  JenkinSf  ii.  786. 
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LXXI.  The  principles  which  have  been  laid  down  may 
suffice  for  the  due  interpretation  of  those  Treaties  in  which 
the  language  clearly  expresses  the  intention  of  the  contract- 
ing parties,  and  with  respect  to  which  there  is  no  circum- 
stance which  prevents  us  from  recognising  this  intention  so 
expressed)  as  containing  the  true  meaning  of  the  contract. 

LXXII.  We  have  now  to  consider  those  cases  in  which 
the  language  {y)  employed  gives  rise  to  a  doubt  as  to  the 
intention  of  the  contracting  parties,  and  therefore  requires 
for  its  elucidation  a  logical  interpretation.  This  doubt  may 
be  occasioned  either  by  the  uncertainty  or  by  the  impropriety 
of  the  language. 

Each  of  these  divisions  may  admit  of  separate  rules  of 
interpretation.  There  are,  however,  certain  general  rules 
which  may  be  said  to  be  equally  and  without  distinction 
applicable  to  both. 

LXXIII.  {z.)  Firsts — The  rule  which  has  already  been 
adverted  to,  of  deriving  the  interpretation  of  a  particular 
passage  Arom  a  comparison  with  the  whole  context  of  the 
instrument,  and  which  mode  of  interpretation  belongs  as 
much  to  the  logical  as  to  the  grammatical  division  of  the 
subject.  Mr.  Wildman  illustrates  tlus  position  by  the 
following  example : — "  The  ninth  article  of  the  Treaty  of 
"  Utrecht  provided  that  the  port  of  Dunkirk  should  be 
**  destroyed.  *  Nee  dicta  munimenta  portus  moles  aut 
^'  *  aggeres  denuo  unquam  reficiantur.*    The  plain  inten- 


(y)  "  Scripti  et  voluntatis  frequentifidma  inter  consultos  qusBstio  est : 
et  pars  magna  controversin  juris  hinc  pendet/* — QtmtU,  Inst,  Orator, 
lib.  yii.  c.  6. 

(z)  "  Deprehenditur  sontentia  angustior  seu  lex  plus  scripsisse,  minus 
sensisse,  guatuar  ex  rdms\  quarum  in  singulis  si  verba  ex  sententia 
temperari,  nee  longius  produci  animadverterimus,  tum  veram  esse  legem 
interpretationis  quam  dixi  intelligemus.  Deprehenditur  igitur  ex  bis 
rebus :  (1)  ex  aliis  partibus  ejusdem  legis ;  (2)  ex  ratione  legis ;  (3)  ex 
»quitate ;  (4)  ex  aliis  legibus.  Quss  omnia  cum  ad  sententiam  et  vim 
legis  cognoscendam  pertineant,  diligenter  in  omnibus  rebus  qunrenda  et 
spectanda  sunt." — DcneUus,  Comtn,  de  Jw,  Civ,  i.  13;  p.  31. 

JDiff,  L.  16, 126,  contains  a  good  illustration  of  the  rule. 
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^  tion  of  this  stipulation  was  to  prevent  the  existence  of  a 
**  French  port  of  military  equipment  in  the  midst  of  the 
**  Channel.  The  King  of  France^  while  he  was  destroying 
'*  the  port  of  Dunkirk,  in  accordance  with  the  article  of  the 
**  Treaty,  was  constructing  at  Mardick,  at  the  distance  of  a 
^'  league,  another  port  of  greater  dimensions  and  importance. 
«*  The  English  Government  remonstrated  upon  the  absurdity 
"  of  putting  such  a  literal  construction  upon  the  article  as 
**  would  entirely  defeat  its  object  (a) ;  and  the  French 
**  Government  ultimately  acquiesced,  and  discontinued  the 
''  works  (b).  It  was  stipulated  by  the  fourth  article  of  the 
**  Treaty  between  France  and  England,  concluded  at  the 
**  Hague  in  1777,  that  no  new  port  should  be  formed  within 
**  two  leagues  of  Dunkirk  and  Mardick  ^  (c). 

Secondly  (if), — The  rule  of  considering  the  ground  or  rea- 
son {ratio  legts)  in  which  the  Treaty  originated,  and  the 
object  of  those  who  were  parties  to  it.  This  is  a  less  safe 
and  less  certain  mode  of  interpretation,  and  one  which  re- 
quires more  caution  in  its  use  and  application. 

Thirdly, — The  rule  of  instituting  a  comparison  between 
the  Treaty  in  dispute  and  other  Treaties,  whether  prior,  pos- 
terior, or  contemporary,  upon  the  same  subject  and  between 
the  same  parties.  This  is  a  source  from  which  the  intention 
of  the  contracting  parties  may  generally  be  fairly  and  safely 
derived ;  at  all  events  it  may  be  derived  from  this  source  in 
a  less  suspicious  manner  than  from  a  reference  to  those 
facts  and  circumstances  (themselves,  perhaps,  a  matter  of 


(a)  Grotms,  ii.  16,  xx.  2,  3.  {b)  FUuSf  iv.  888,  et  seq. 

(c)  WildmatC^  Intern,  Law,  vol.  i.  p.  178. 

(i)  "^  generalem  aliquain  orationem  legis  alia  pars  ejusdem  legis 
nominatim  non  mutabit,  aut  minuet :  secundo  loco  ratio  legis  consulenda 
est.  £z  hac  prsdcipue  voluntas  et  sententia  legis  perspicitur.  Quin  imp 
ratio  nihil  est,  nisi  voluntas  legis :  siquidem  ratio  et  causa  legis  est  id, 
quod  lex  eibi  propositum  habuit,  ut  legem  constitueret ;  id,  propter  quod 
lex  lata  est,  et  sine  quo  lata  non  esset ;  denique  quod  lex  in  jure  consti- 
tuendo  consequi  voluif — Donelhu,  Comm.  de  Jur,  Civ,  i.  13,  p.  32. — 
Grot.  ii.  16,  8. 
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dispute),  which  immediately  preceded  the  conclusion  of  llie 
Treaty  {e). 

Fourthly, — The  rule  of  having  regard  to  the  consequences, 
to  the  justice  or  injustice,  advantage  or  disadvantage,  which 
would  ensue  from  affixing  a  particular  meaning  to  the 
doubtful  expressions. 

This  is,  indeed,  a  mode  of  interpretation  to  which  recourse 
must  be  still  more  sparingly  and  more  cautiously  had. 

Fifthly, — When  a  provision  or  clause  in  a  Treaty  is 
capable  of  two  significations,  it  should  be  understood  in  that 
one  which  will  allow  it  to  operate,  rather  than  in  that  which 
will  deny  to  it  effect  (/).  Thus,  according  to  Municipal 
Law,  if  in  a  partition  between  Peter  and  Paul,  it  is  agreed 
that  Peter  shall  have  a  way  over  his  land,  though  in  strict 
grammatical  construction  this  would  mean  his  own  land ;  yet 
as  in  that  sense  the  agreement  would  be  nugatory,  it  must 
be  construed  to  mean  the  land  of  Paul  {g).  This  rule  is 
perhaps  a  corollary  from  that  which  has  been  already  stated, 
viz.,  that  the  intention,  rather  than  the  words,  of  the  con- 
tracting parties  is  to  be  considered.     Both  rest  on  the 


(«)  ''  Non  est  novum;  ut  priores  leges  ad  posteriores  trahantur." — Dig, 
i.  3,  26. 

'<  Ideo,  quia  antiquiores  leges  ad  posteriores  trahi  udtatum  est,  semper 
quasi  hoc  legibus  inesse  credi  oportet  ut  ad  eas  quoque  peraonas  et  ad  eas 
res  pertineant,  quae  quandoque  similes  erunt/' — lb,  27. 

"  Sed  et  posteriores  leges  ad  priores  pertinent,  nisi  contrariss  sint ;  idque 
multis  argumentis  probatur." — Ih,  28. 

(/)  ''  Quoties  in  stipulationibus  ambigua  oratio  est^  commodlssimum  est 
id  accipi,  quo  res,  qua  de  agitur,  in  tuto  sit." — Dig,  xlv.  i.  80. 

{g)  Pothier  {Evan£  trand,)  i.  p.  64. 

'^  Si  tibi  pecimiam  donassem,  ut  tu  mibi  eandem  crederes,  an  credita 
fieret  P  Dixi  in  hujusmodi  propositionibus  non  propriis  verbis  nos  uti ; 
nam  talem  contractum  neque  donationem  esse,  neque  pecuniam  creditam ; 
donationem  non  esse,  quia  non  ea  mente  pecunia  daretur,  ut  omnimodo 
penes  accipientem  maneret ;  creditam  non  esse,  quia  ezsolvendi  causa 
magis  daretur,  quam  alterius  obligandi.  Igitur  si  is,  qui  pecuniam  hac 
conditione  accepit,  ut  mihi  in  creditum  daret,  aooeptam  dederit,  non  fore 
creditam ;  magis  enim  meum  accepisse  intelligi  debeo.  Sed  hsc  intelli- 
genda  sunt  propter  subtilitatem  verborum  \  benignius  tamen  est,  utrumque 
valere." — Dig,  xii.  i.  20. 
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presumption  of  common  sense^  that  no  contract  is  entered 
into  with  the  intention  of  being  nugatory  (A). 

Sixthly^ — When  the  same  provision  or  sentence  expresses 
two  meanings,  that  one  which  most  conduces  to  carry  into 
effect  the  end  and  object  of  the  Convention  should  be 
adopted  (t). 

Seventhly, — An  ambiguity  in  the  terms  of  a  Convention 
may  sometimes^ — due  regard  being  of  course  had  to  the 
subject  matter, — be  explained  by  the  common  use  of  those 
terms  in  the  country  with  respect  to  which  more  especially 
the  engagement  is  made  {j). 

Eighthly, — The  rule,  that  the  influence  and  authority  of 
usaffe  in  the  interpretation  of  private  covenants  is  such,  that 
customary  clauses,  though  not  expressed,  are  held  to  be  con- 
tained therein,  is  in  its  spirit  applicable  to  International 
covenants  (A). 

LXXIV.  We  have  now  to  consider  the  cases  in  which 
doubt  arises  from  the  uncertainty  of  the  expression;  and 
first,  as  to  the  nature  of  this  uncertainty.  It  will  generally 
be  found  to  arise  either  from — 1^  incompleteness  i  or  2, 
ambiguity. 

LXXV.  The  uncertainty  caused  by  incompleteness  par- 
takes of  the  character  of  a  speech  interrupted^  before  the 


{h)  **  Omnia  hominum  &cta  ad  scopum  aliquem  atque  finem  tendunt, 
mide  sibi  yel  alus  utilitatem  quandam  expectant." — Cic,  de  Fin.  1.  i. 
clO. 

(t)  '^Quoties  idem  sermo  duas  sententias  exprimit,  ea  potissimum 
accipietur,  qu»  rei  gerendsB  aptior  est/ — Big,  L.  17,  67. 

Oompare  also  Dig,  xxiv.  i.  62. 
D^,  zix.  ii.  15^  4. 
Dig,  xiz.  ii.  18. 

(J)  ''  Semper  in  stipulationibua  et  in  ceteris  oontractibus  id  sequimui 
quod  actum  est.  At  si  non  appareat,  quid  actum  est,  erit  oonsequens,  ut 
id  sequamur,  quod  in  regione,  in  qua  actum  est,  6equentatur.'' — Dig,  L. 
17,  84. 

(k)  "  In  oontractibuB  tacite  veninnt  ea  qu88  sunt  moris  et  oonsuetudinis.'* 
— PotMer  (Evans'  trans,)  vol.  L  p.  66.  "  In  obscuris  inspici  solet,  quod 
verisimilius  est,  aut  quod  pierumqm  fieri  solet.*^ — Dig,  L.  17, 114, 
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thought  intended  to  be  conveyed  hj  it  has  been  fully 
uttered  (Z). 

The  Roman  Law  furnishes  instances  of  such  incompleteness, 
referring  to  cases  in  which  the  law  has  required  a  deed  or 
act  of  business  to  be  attested  by  witnesses^  but  has  omitted 
to  specify  the  number  (m);  or  where  a  testator  has  required 
a  sum  of  money  to  be  paid^  but  omitted  to  specify  the  amount 
or  the  coin  (n). 

LXXYI.  The  uncertainty  arising  from  ambiguity  is 
more  important  in  its  character  and  more  frequent  in  its 
occurrence.  It  is  of  two  kinds  :  1^  The  ambiguity  of  single 
expressions  {singulorum  verborum) ;  2,  The  ambiguity  which 
springs  from  the  general  construction  {compositione  arationis) 
of  the  instrument  (o). 

LXXVII.  The  ambiguity  of  single  expressions  arises 
when  one  object  only  is  intended  to  be  designated,  but  the 
expression  used  for  the  purpose  embraces  more  than  one. 
In  civil  affairs  this  happens  more  frequently  with  respect  to 
the  testaments  and  contracts  of  individuals,  than  with  respect 
to  public  laws ;  but  the  Treaty  or  International  Covenant, 
it  must  be  remembered,  partakes  of  the  character  both  of  a 
law  and  a  contract.  The  Roman  Law  suggests  as  instances 
of  this  kind  of  ambiguity,  testaments  in  which  the  slave 

(0  Savigny,  R.  R.  i.  86. 

(m)  Nov,  107,  ci.  In  the  preface  to  this  novel,  it  Lb  remarked  that 
the  wills  of  testators  were  often  so  imperfisctly  expressed,  that  they  re- 
quired Diviners  rather  than  Interpreters :  **Els  roo-avr^F  Mn^uuf  ifiiXBow, 
&<rT€  fiavriav  fiaXKov  fj  tpfiriPtfi^v  ravra  irpwrl^lirOaiP  So  the  Kngtiith 
lawyers  have  a  maxim,  ''Bivinatio  non  interpretatio  eet  qnas  omnino 
recedit  a  literal' 

(n)  '<  Et  si  plures  fuerint  testes  adhilnti,  soffidt  solennem  numenun 
ezaudire."  ....''  Sed  et  si  notam  postea  adjecerit  legato  vel  soa 
voce  vel  litteris,  vel  summam,  vel  nomen  ]e{<atarii,  quod  non  scripserat, 
vel  nummorum  qualitatem,  an  recte  feceritP  £t  puto  etiam  qualitatem 
nummorum  posse  postea  add! ;  nam  et  si  adjecta  non  fuisset,  utiqne  pla- 
oeret  conjectionem  fieri  ejus,  quod  reliquit,  vel  ex  vicinis  scriptuiis,  vel  ex 
consuetudine  patrisfamilias  vel  regionis.'" — Dig,  xxviii.  L  21. 

(o)  DoneUtu,  Comtn.  de  Jur.  Civ,  L  p.  48. 

Savignyj  R.  R,  i.  36. 

Big,  xxviii.  L  21, 1. 
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Stichus  is  bequeathed  as  a  legacy^  Tititis  is  named  as  legatee, 
and  the  farm  of  Cornelius  (p)  is  the  subject  of  the  bequest ; 
but  there  are  several  slaves  named  Stichus,  several  persons 
named  Titius,  several  farms  designated  the  farm  of  Cor- 
nelius. 

Or  it  may  happen  that  the  expressions  relate  to  some  ab- 
stract  idea,  a  class  of  things  or  persons^  and  then  the  am- 
biguity arises  either  from  the  fact,  1,  that  the  expression 
used  has  various  and  different  significations,  like  the  ex- 
pressions puer^familia,  potestas,  prcBscripHoj  in  the  Boman 
Law  (q) ;  2,  that  it  has  a  restricted  {stricta)  and  an  extensive 
{lata)  signification,  as  the  words  coffnatio,  pignus,  kypotheca^ 
adoptio  had  in  the  Boman  Law  (r).  The  interpretation 
applied  to  these  two  kinds  of  ambiguity  is  usually  called  by 
jurists  declaratory  {declarativa). 

LXX  VIII.  The  ambiguity  which  arises  from  the  general 
construction  (compositione  orationis)  was  not  unnoticed  by 
the  Boman  lawyers,  both  with  respect  to  laws  and  to  the 
instruments  of  private  business. 

The  former  is,  indeed,  well  illustrated  by  an  instance 
which  occurs  in  the  Digest  itself,  in  which  the  jurist,  after 
stating  various  questions  requiring  the  application  of  a 
principle  of  law,  ends  the  paragraph  by  the  words  mihi 
contra  videturi  the  interpretation  depends  entirely  on  the 


{p)  Dig.  XXX.  89, 6. 

Iq)  Savigni/,  i2.  J2.  L  s.  86. 

JDiff.  L.  16, 195.  "  Familia  appellatio— vart6  aooepta  est,  nam  et  in 
res,  et  in  personas  diducitur,^  &c. 

Cod,  in.  89,  6.  The  word  prascriptio  is  used  to  signify  either  a  legal 
pleading,  defensive  plea,  or  prescription. 

lb,  6, 18.  Use  of  the  phrase  si  tamen  extant  may  mean  if  they  are  not 
destroyed,  or  if  they  hare  not  been  alienated  by  the  husband  (extant  apud 
tnaritum). 

(r)  Dig,  i.  7, 1,  s.  1.  ''  Quod  adoptiofiis  nomen  est  quidem  generale,  in 
duas  autem  species  dividitur,"  &c. 

lb,  viii.  2,  28.  ''  Quodsi  ita  sit  cautum,  ne  luminibus  officiatur,  ambigva 
est  tcriptura,  utrumne  his  luminibus  officiatur,  quad  nunc  sunt,  an  etiam 
his,  quffi  postea  quoque  fuerint." 
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question,  whether  these  words  relate  to  the  whole  of  the 
foregoing  paragraph,  or  to  a  part  of  it  («). 

Cicero  {t)  puts  a  well-known  case  of  ambiguity  relating 
to  private  instruments,  in  the  direction  given  by  a  testator 
to  his  heir  with  respect  to  a  certain  weight  of  silver  plate 
to  be  given  to  his  (testator's)  wife,  the  bequest  being  so 
worded  that  the  collocation  of  the  words  {qum  volet)  left  it 
doubtful  whether  the  selection  of  the  particular  plate  rested 
with  the  heir  or  the  wife.  The  rules  of  interpretation,  it 
may  be  observed,  which  Cicero  suggests  are  much  the  same 
as  those  which  are  laid  down  in  this  chapter. 

LXXIX.  However  different  these  forms  of  doubt,  aris- 
ing from  the  incompleteness  or  ambiguity  of  an  instrument, 
may  be,  they  have  this  feature  in  common,  that  they  offer 
an  obstacle  to  the  full  understanding  of  the  intention  of  the 
framers  of  the  Treaty  in  which  they  occur. 

Whether  this  obstacle  has  arisen  from  the  want  of  clear- 
ness in  the  thoughts,  or  in  an  imperfect  mastery  over  lan- 
guage in  the  provisions  of  the  Treaty,  a  logical  interpreta- 
tion is  equally  needed ;  and  for  this  purpose  the  application 
of  the  general  rules,  already  laid  down,  must  be  first  resorted 
to. 

LXXX.  With  respect    to  difficulties  of   construction. 


(«)  Dig,  xUv.  3,  2. 

{t)  ''Ex  ambiguo  autem  nascitur  controversia;  quum,  quid  senserit 
Bcriptor,  obscurum  est,  quod  scriptum  duas  pluresve  res  significat,  ad  hunc 
modum :  Paterfamilias;  quum  filium  heredem  faceret,  yasorum  atgente- 
orum  centum  pondo  uxori  sun  sic  legavit :  heres  meus  uxori  meee  vaaorum 
argenteorum  pimdo  centum,  qum  voUt,  dato.  Post  mortem  ejus  vasa  mag- 
nifica  et  pretiose  caelata  petit  a  filio  mater.  Qle  se,  quae  ipse  vellet 
debere  dicit.  Frimum,  si  fieri  poterit,  demonstrandum  est,  non  esse  am- 
bigue  scriptum,  propterea  quod  omnes  in  consuetudine  sermonis  sic  uti 
soleant  eo  verbo  uno  pluribusve  in  eam  sententiam  in  quam  is,  qui  dioet, 
accipiendum  esse  demonstrabit.  Deinde  ex  superiore  et  ex  inferiore 
scriptura  docendum  id,  quod  qu^sratur,  fieri  perspicuum.  Quare  si  ipsa 
separatim  ex  se  verba  oonsiderentur,  omnia,  aut  pleraque  ambigua  visum 
iri ;  quffi  autem  ex  omni  considerata  scriptura  perspicua  fiant,  hsdc  am- 
bigua non  oportere  exlBtimari." — De  Invent,  1.  ii  c.  40. 
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arising  from  both  the  foregoing  sources  of  doabt^  two  general 
rules  are  applicable  (u). 

1.  That  the  contracting  party^  who  might  and  ought  to 
have  expressed  himself  clearly  and  fuUy^  must  take  the  con- 
sequences of  his  carelessness,  and  cannot,  as  a  general  rule^ 
introduce  subsequent  restrictions  or  extensions  of  his  mean- 
ing (x). 

2.  That  what  is  sufficiently  declared  must  be  taken  to  be 
true^  and  to  have  been  the  true  intention  of  the  party  enter- 
ing into  the  engagement. 

LXXXI.  Under  the  second  branch  of  logical  interpreta- 
tion, we  have  to  consider  cases  of  doubt  arising  from  the 
impropriety  of  the  expression  employed ;  that  is  to  say, 
cases  in  which  the  expression  does  convey  a  meaning,  and 
abstractedly  considered,  an  unambiguous  meaning,  but  one 
which,  when  the  circumstances  are  considered,  evidently 
does  not  convey  the  meaning  intended  by  the  author  or 
authors  of  the  instrument  in  which  it  occurs. 

In  such  cases  is  the  word  or  the  intention  to  prevail?  It 
must  be  answered,  that  as  the  only  function  of  the  word  is 


(«)  Vattel^ib.  86.  264^266. 

(x)  *^  In  8tipulation£buB  quum  quaritur  quid  actum  sit,  verba  contra  eti- 
ffulatorem  niterpretanda  mmt,**^Dig,  xlv,  i.  88, 18. 

''  VeterHbue  plaeetj  pactionem  obsctiram  vel  ambiguam  vendkori  et  qui 
locawty  noeere,  in  quorum  fiUt  poteetate  legem  apertius  conecribere" — Dig, 
u.l4,3d'j  etvideib,  xviiL  1,  21 ;  L.  17, 172;  zviii.  1,  33. 

Mr.  Evans  yerj  justly  observes,  in  a  note  to  his  edition  of  Pothier  on 
Obiigations,  that  ''  the  rule  of  the  English  Law  is  directly  the  reverse, 
and  the  words  of  an  engagement  are  to  he  construed  most  strongly  against 
the  person  engaging/'  He  adds  that  ''these  two  opposite  ndes  have 
probably  both  resulted  from  the  same  maxim,  that  verba  ambigua  fortius 
accipiuntur  contra  proferentem.  By  the  Eoman  Law,  the  words  of  the 
stipulation  were  necessarily  those  of  the  person  to  whom  the  promise  was 
made ;  the  person  promismg  only  assented  to  the  question  proposed  by 
the  person  stipulating.  There  is  nothing  similar  to  this  in  the  covenants 
and  engagements  used  in  England ;  but  an  indenture  is  the  deed  of  both 
parties,  and  the  words  it  contains  are  taken  as  the  words  of  both,  except 
as  to  those  parts  which  are  in  their  nature  only  applicable  to  one  of  them." 
— VoL  I  p.  68.  See,  too,  Saoigny,  Otiigationenreckt,  U.  193, 4,  6|  who 
expresses  himself  exactly  to  the  same  effect. 
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to  express  the  intention,  to  sacrifice  the  latter  to  the  former 
is  to  prefer  the  means  to  the  end.  The  Roman  jurists  justly 
said  of  laws,  **  Non  hoc  est,  verba  earum  tenere,  sed  vim  ac 
"  potestatem "  (y) ;  and  not  less  justly  of  contracts,  '*  In 
'^  conventionibus  contrahentium  voluntatem  potius,  quam 
"  verba  spectari  placuit  "  (2?). 

LXXXIL  Cases  of  this  character  exhibit  a  much  less 
varied  form  than  those  in  which  the  doubt  arises  from  the 
uncertainty  of  the  expression. 

The  impropriety  of  the  words  to  express  the  meaning 
arises,  when  the  words  convey  more  or  less  than  the  meaning 
of  the  person  using  them.  In  the  former  case  the  impropriety 
of  the  expression  is  rectified  by  a  narrowing  or  restrictive 
interpretation  (interpretatio  restrictiva),  in  the  latter  by  a 
widening  or  extensive  interpretation  (interpretatio  extensiva). 

LXXXIII.  The  object  of  both  kinds  of  interpretation  is 
identical,  namely,  to  bring  the  expression  in  unison  with  the 
thought ;  and  the  necessity  and  justification  of  both  is  founded 
upon  the  hypothesis,  that  the  thought  is  as  demonstrably 
clear  as  the  expression  is  evidently  improper.  Although, 
therefore,  this  kind  of  interpretation  has  been  ranged  under 
the  class  designated  as  logical^  it  manifestly  is  also  of  an 
historical  character,  necessitating  a  recurrence  to  the  record 
of  the  facts  which  preceded  oraccompanied  the  formation  of  the 
Treaty ;  and  here  again  we  must  have  recourse  to  the  general 
rules  of  interpretation  which  have  been  already  laid  down. 

In  the  application  equally  of  the  restrictive  as  of  the  ex- 
tensive  modes  of  interpretation^  the  most  scrupulous  caution 
is  to  be  observed,  lest  the  true  bounds  of  the  doctrine  which 
we  are  considering  be  overpassed,  and  inference  (a)  or 

(y)  Dig.  L  8, 17. 

''  Verbum,  ex  legibus  flic  accipiendum  est :  tarn  ex  legum  sententia,  qnam 
ex  verbis."— 2>^.  L,  16, 6. 

"  Sed  etsi  iiiaxime  yerba  legia  hunc  babeant  inteUectum,  tamen 
l^ifllatoria  aliud  vult." — Jb.  xrvii.  1, 13,  2. 

"  Non  oportere  jus  dyile  calunmiari  neque  yerba  captari,  sed  qua  i 
quid  diceretur,  animadyertere  conyenire." — lb.  x.  4, 19. 

(a)  IXff.  L.  16,  219.  (a)  Saoigny^  -B.  JR.  i,  e.  87, 
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analogy  (b)  be  Bubstituted  for  interpretation,  in  which  case 
it  is  clear  that  the  expression  is  not  rectified  by  being 
brought  into  unison  with  the  idea,  but  that  a  new  idea  is 
substituted  by  the  interpreter  in  the  place  of  that  which  was 
present  to  the  mind  of  the  framers  of  the  Treaty. 

LXXXIV.  With  respect  to  the  mode  of  interpretation 
which  has  been  designated  as  extensive^  Yattel,  agreeing  with 
Grotius  and  Puffendorf  (c),  is  of  opinion  that  where  the 
sufficient  and  only  reason  of  a  provision  is  undisputed  and 
certain,  such  provision  may  be  extended  to  cases  to  which 
the  same  (d)  reason  applies^  although  the  provision  be  not 
comprised  within  the  signification  of  the  terms  employed* 
This  principle  is  sometimes  called  an  adhering  to  the  spirit 
ratherthan  the  letter  {e).  The  Koran  forbade  wine  to  the 
Mahometans,  and  in  so  doing  forbade  all  intoxicating 
liquors.  It  was  a  provision  in  a  Treaty  that  a  certain 
city  should  not  be  enclosed  within  widls:  at  the  time 
when  the  Treaty  was  made,  walls  were  the  only  species  of 
fortifications  in  use;  it  would  not  be  lawful  to  fortify 
that  city  by  means  of  fosses  and  earthworks,  because  the 
spirit  and  intention  of  the  Treaty  was  to  prevent  the 
fortification  of  the  town.  Sempronius  willed  in  his  last 
testament  that  if  the  child  of  his  then  pregnant  wife  should 
die^  Curius  should  be  his  heir.  The  testator  died^  but  his 
wife  proved  not  to  be  pregnant.  Are  the  heirs  under  an 
intestacy,  or  Curius,  to  possess  the  property  ?  The  latter,  for 


(b)  *'  Analogia  preBter  legis  argumentum  mm  aUguid  inducimus,  ideo, 
quod  id  quoque  Yoluisse  legialatorem  probabUe  sit :  qu»  quidem  res  est 
et  diflcriminis  et  cautionis  plenissima.'' — Muhlenbrtwh,  Doctrina  p€mdect, 
1. 1,  8.  64. 

(c)  Grotius,  1,  ii.  c.  16,  20. 
Puffendorf,  1.  v.  c.  12, 18. 
Vattd,  L  u.  c.  17,  s.  291-2. 

(d)  Iff  Qrotius  obeenres,  it  only  comes  within  a  Uke  reason,  this  will 
not  ^ow  that  they  were  induded  in  the  meaning. 

(«)  ^'  Ergo  hie  status  ducit  ex  eo  quod  scriptum  est,  id  quod  incertum 
est :  quod  quoniam  ratiocinatione  colligitur,  ratiodnativus  didtur.'' — 
QuiniiUan,  Inst.  Orat,  1.  viL  c.  8. 
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it  is  manifest  that  the  intention  of  the  testator  was  that 
Curius  should  stand  next  to  the  testator's  own  child.  These 
are  the  illustrations  employed  by  Yattel  and  his  great  pre- 
decessors in  support  of  the  position.  One,  it  will  be  seen, 
borrowed  from  a  law,  one  from  a  convention,  one  from  a 
unilateral  act  or  testament  Vattel,  however,  enforces  with 
great  earnestness  the  necessity  of  the  utmost  caution  always 
attending  the  use  of  a  mode  of  interpretation  which  is  not 
authorised  by  the  terms  of  the  instrument.  It  may  only  be 
resorted  to  in  cases  where  there  is  no  dispute  with  respect  to 
the  true  and  only  reason  of  the  provision ;  and  the  cardinal 
rule,  that  the  true  sense  of  a  promise  is  not  only  that  which 
was  in  the  mind  of  the  promiser,  but  also  that  which  has 
been  suflSciently  declared,  and  which  both  the  contracting 
parties  must  have  reasonably  understood,  is  never  to  be  de- 
parted from.  On  the  one  hand,  therefore,  the  instrument  is 
not  to  be  construed  agreeably  to  the  reason  which  one  of  the 
parties  possibly  might  have  had  in  his  mind.  On  the  other 
hand,  it  certainly  ought  to  be  construed  agreeably  to  the 
reason  upon  which  the  parties  clearly  did  proceed. 

LXXXV.  This  rule  of  extensive  interpretation  excludes 
all  the  evasions  and  pretexts  which  have  been  resorted  to  for 
the  purpose  of  evading  stipulations.  As  a  general  maxim,  it 
is  true  that  good  faith  clings  to  the  spirit,  and  fraud  to  the 
letter  of  the  convention  (/). 

When  the  Corinthians,  being  forbidden  to  give  ships  to  the 
Athenians,  sold  them  some,  at  a  merely  nominal  price, — when 
the  Queen  of  Egypt  refused  to  pay  tribute  to  the  Rhodians 
for  Pharos,  because,  though  as  an  island,  it  was,  under  the 


(/)  ''  CiicumBcriptio  semper  crimen,  sub  specie  legis,  inyolvit  Quod 
apparet  in  ilia  legitimum  est,  quod  latet,  insidiosum.^ — Seneca,  1.  vi. 
Cantrav.  8. 

'^Oontra  legem  facit,  qui  id  &cit,  quod  lex  proliibet :  in  fraudem  veio 
legis,  qui  salvis  verbis  legis  sententiam  ejus  circumvenit.  Fraus  enim  kgi 
fit  ubi,  quod  fieri  noluit,  fieri  autem  non  vetuit,  id  fit ;  et  quod  distat 
pflT6y  dirh  biavoias  (id  est  dictum  a  sententia),  hoc  distat  ^us  ab  eo,  quod 
contra  legem  fit''— Di^.  i.  8, 2d-80. 
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conventioD,  liable  to  such  tribute,  while  the  demand  was 
being  made  she  had  joined  it  to  the  continent  by  a  mole^ — 
when  these  and  similar  frauds  are  attempted,  the  rule  of 
extensive  interpretation  by  which  they  are  condemned,  is  the 
rule  of  acknowledged  right  {g). 

LXXXYI.  There  is  another  maxim  of  law  relating  to 
Private  Contracts,  which  relates  to  the  extensive  interpretation^ 
and  the  principle  of  which  is  applicable  to  International 
Covenants.  Pothier  says  that  (A),  "  When  the  object  of  the 
^^  agreement  is  universally  to  include  everything  of  a  given 
**  nature  {une  universalite  des  choses\  the  general  description 
'^  will  comprise  aU  particular  articles,  although  they  may  not 
"  have  been  in  the  knowledge  of  the  parties.  For  instance 
'^  an  engagement  which  A.  makes  with  B.  to  abandon  his 
*^  share  in  a  succession  for  a  certain  sum.  This  i^eement 
^^  includes  everything  which  makes  part  of  the  succession, 
**  whether  known  or  not ;  the  intention  of  A.  and  B.  was  to 
'^  contract  for  the  whole.  Therefore  it  is  decided  that  A. 
*^  cannot  object  to  the  agreement,  under  pretence  that  a 
^'  considerable  property  has  been  found  to  belong  to  the  suc- 
**  cession  of  which  both  parties  had  no  knowledge." 

LXXXVII.  Restrictive  is  the  reverse  of  Extensive  Inter^ 
pretation,  but  founded  upon  the  same  principle  of  making 
the  language  correspond  with  the  intention  of  the  parties  to 
the  convention. 

Grotius  lays  down  three  predicaments  in  which  Restrictive 
Interpretation  is  necessary. 

1.  When,  without  a  limitation  of  the  literal  meaning,  an 
absurdity  would  follow. 


(^)  The  Koman  lawyers  classed  the  modes  of  eyadiog  a  prohibitory  law 
under  four  heads : — 
By  disguising  or  changing — 

(1.)  The  thing  which  was  the  subject  of  the  oontract.^!)^.  ziy.  6, 7, 8, 

(2.)  The  perscn,— lb.  rriv.  1,  6. 

(8.)  The  nature  of  the  contract.— IJ. 

(4.)  The  manner  of  contracting.— JJ.  xvi.  1,  8, 14. 
(A)  Pothier  (Evam^  transl.),  vol.  L  p.  69, 
VOL,  II.  I 
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2.  When  the  only  cause  or  reason  which  moTed  the  will 
of  the  parties  to  the  contract  has  ceased. 

3.  When  the  matter  of  the  promise  or  engagement  is 
defective. 

LXXXVIII.  It  is  a  maxim  oflaw  that  no  one  is  supposed 
to  intend  what  is  absurd.  A  man  bequeaths  his  house  to  one 
person^  and  his  garden  to  another;  it  would  be  absurd  to 
suppose  that  the  latter  had  a  garden  bequeathed  to  him  into 
which  he  could  not  enter.  The  absolute  bequest  of  the  house 
must  therefore  be  restricted^  and  subjected  to  the  condition  of 
allowing  a  passage  to  the  owner  of  the  garden.  Yattel  applies 
this  rule  to  the  conduct  of  States,  and  observes  that  when  the 
strict  meaning  of  a  Treaty  would  lead  to  an  unlawful  conse- 
quence^  it  must  be  restricted.  The  State  which  has  promised 
to  assist  an  ally  in  all  his  wars,  ought  not  to  assist  him  in  a 
war  which  is  manifestly  unjust. 

LXXXIX.  Under  the  second  class  of  cases  mentioned  by 
Grotius,  must  be  discussed  the  important  question  arising 
from  the  maxim  of  Civilians,  conventio  omnis  intelligitur  rebus 
sic  stantibus*  When  that  state  of  things  which  was  essential 
to,  and  the  moving  cause  of,  the  promise  or  engagement 
has  undergone  a  material  change,  or  has  ceased,  the  foundar- 
tion  of  the  promise  or  engagement  is  gone,  and  their  obligation 
has  ceased.  This  proposition  rests  upon  the  principle  that 
the  condition  of  rebus  sic  stantibus  is  tacitly  annexed  to  every 
covenant.  *  Grotius  (i)  admits  the  soundness  of  this  doctrine 
only  in  cases  in  which  it  is  quite  clear  that  the  existing  state 
of  things  was  the  sole  cause  of  the  contract. 

Vattel  illustrates  the  doctrine  by  several  instances  (J\  An 
Elective  Prince,  having  no  children,  promises  an  ally  that  he 


(f)  ''  Solet  et  hoc  disputari,  an  piomissa  in  se  habeant  tadtam  condi- 
tionem,  si  res  maneant  quo  sunt  loco :  quod  n^gandum  est,  nisi  apertis- 
gime  pateat  statum  rerum  prsdBentem  in  unica  i&a  quam  diximua  ratioiie 
incluflum  esse.  Sic  passim  in  historiis  legimus  legates  a  suscepto  itlnere 
domum  rediisse  deserta  legatione,  quod  res  ita  mutatas  inteUigerenti  ut 
tota  legationis  materia  aut  causa  cessaret.^ — L.  iL  c.  xyi.  26, 2. 

(j)  L.  ii.  c,  xvii,  2d6. 
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mU  endeaTOur  to  procure  for  him  the  right  of  succession, 
but  a  son  is  afterwards  bom  to  him.  Who  can  doubt  that 
the  engagement  is  made  Toid  by  this  subsequent  event?  A 
sovereign,  in  time  of  peace,  promises  to  send  succour  to  an 
ally ;  before  he  can  do  so,  war  breaks  out  in  his  own  do- 
minions :  he  is  not  bound  to  fulfil  a  promise  which  would 
leave  him  defenceless  (A).  So,  if  a  State  be  engaged  to 
furnish  another  State  with  certain  articles  of  commerce,  and 
subsequent  unforeseen  circumstances  render  these  articles  of 
paramount  importance  to  the  subjects  of  the  engaging  State, 
the  delivery  of  the  articles  cannot  be  reasonably  required. 
If,  for  instance,  a  State  has  promised  to  furnish  com  to  an- 
other State,  and  a  dearth  takes  place,  so  that  there  be  not 
com  enough  for  its  own  subjects  (/),  in  this  collision  of 
duties,  the  preference  must  be  given  to  the  latter  (m).  Ne- 
cessity, when  real  and  bona  Jide^  overrides  the  obligation  of 
the  promise. 

Lord  Stowell  observes  that  ^^  a  clear  necessity  will  be  a 
'^  sufficient  justification  of  everything  that  is  done  fairly, 
"  and  with  good  faith  under  it "  (n).  And  again,  "  that  the 
'^  law  of  cases  of  necessity  is  not  likely  to  be  well  furnished 
^'  with  precise  rules ;  necessity  creates  the  law,  it  supersedes 
^'  rules,  and  whatever  is  reasonable  and  justm  such  cases  is 
^'  likewise  legal.  It  is  not  to  be  considered  as  matter  of 
^*  surprise,  dierefore,  if  much  instituted  rule  is  not  to  be 
**  found  on  such  subjects  "  (o). 


(k)  "  Humana  jura  omnia  ita  esae  comparata,  ut  non  oUigent  in  sum- 
ma  necessitate." — Cfrot,  1.  ii.  c.  18-4;  s.  6. 

(I)  On  this  principle  Great  Britain  arbitrated  between  Sardinia  and 
Tuois,  1843-4.  With  respect  to  events  rendering  the  performance  of  a 
contract  illegal  in  the  case  of  indiyiduals,  owing  to  the  breaking  out  of 
war  between  the  nations  to  which  they  belong,  see  Abbott  on  Merchant 
8Mp8  and  Seamen,  11th  edit.  pt.  iv.  ch.  ii  p.  453.  See  also  The  Teutonia, 
Law  RqwrUf  8  Adm.  and  Ecd.  394. 

(m)  Vide  ante,  p.  14 

Vatta,  1,  ii.  c.  12,  a.  170. 

(n)  The  ChrietianOerff,  6  C  Rob,  Adm.  Rep.  878. 

(o)  The  Oratitudme,  8  ibid.  266. 

i2 
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Treaties  concluded  against  a  particular  State,  in  order  to 
preserve  the  Balance  of  Power,  must  necessarily  be  subject  to 
change,  so  far  as  the  parties  are  concerned,  when  one  of  them 
endeavours  to  violate  the  principle  by  his  own  unlawful 
aggrandisement. 

y attel,  in  accordance  with  the  natural  feelings  of  honour 
and  honesty,  inculcates  the  utmost  caution  in  the  application 
of  the  rule  of  interpretation  which  has  been  under  discussion. 
It  is  manifest  that  the  State,  like  the  Individual,  which  takes 
advantage  of  every  change  of  a£Eairs  to  disengage  itself  £rom 
the  obligations  of  a  solemn  covenant,  weakens  the  foundations 
of  that  good  faith  on  which  the  peace  of  the  world  depends  (p). 

XC.  The  caution  which  Vattel  so  strongly  inculcates  wi& 
respect  to  the  rule,  "  conventio  omnis  intelligitur  rebus  ste 
stantibus,^  was  never  more  amply  or  more  honourably  illus- 
trated than  in  the  conduct  of  Great  Britain  with  respect  to 
the  Busso-Dutch  Loan. 

During  the  wars  of  the  French  Bevolution,  Great  Britun 
took  possession  of  the  colonies  belonging  to  the  Dutch,  not 
because  she  was  at  war  with  Holland,  but  to  preserve  them 
from  France  when  France  invaded  Holland.  When,  in 
1814,  Holland  was  liberated  from  the  dominion  of  France, 
Great  Britain  conceived  herself  bound  in  honour  to  restore 
to  Holland  these  colonies.  Therefore,  on  August  13, 
1814,  Great  Britain  concluded  a  Convention  with  the 
Netherlands,  in  the  first  article  of  which  she  engaged  to 
restore  to  the  Netherlands  all  the  colonies  which  were 
possessed  by  Holland  on  January  1,  1803,  with  the 
exception  of  the  Cape  of  Good  Hope,  Demerara,  Essequibo, 
and  Berbice,  which  possessions  were  to  be  disposed  of  by  a 
supplementary  Convention.  That  supplementary  Conven- 
tion was  contained  in  the  first  additional  article  to  the  Con- 
vention just  referred  to,  namely,  of  August  13,  1814. 
By  that  additional  article.  Great  Britain  engaged,  first,  to 
pay  1,000,000/.  to  Sweden ;  secondly,  to  advance  2,000,0002. 

(p)  Vide  ante,  1^.76, 
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to  be  applied  towards  augmenting  and  improving  the  defences 
of  the  Low  Countries ;  thirdly,  to  bear  equally  with  Holland 
such  further  charges  as  might  be  agreed  upon  towards  the 
final  and  satisfactory  settlement  of  the  Low  Countries,  in 
union  with  Holland,  &c.,  not  exceeding  in  the  whole  the 
sum  of  3,000,000/.,  to  be  defrayed  by  Great  Britain.  In 
c5nsideration  of  these  engagements,  the  Netherlands  agreed 
to  cede  in  full  sovereignty  to  his  Britannic  Majesty  the 
colonies  of  the  Cape  of  Good  Hope,  Demerara,  Essequibo, 
and  Berbice.  The  manner  in  which  this  latter  sum  was  to 
be  expended  was  determined  by  a  subsequent  Convention  (q), 
signed  on  May  19,  1815,  between  Great  Britain,  the 
King  of  the  Netherlands,  and  Eussia,  by  which  Great 
Britain  undertook  the  payment  of  a  part  of  a  debt  owed  by 
Bussia  to  Holland. 

According  to  the  terms  of  the  Convention,  '^  his  Majesty 
**  the  King  of  the  Netherlands,  being  desirous,  upon  the  final 
"  reunion  of  the  Belgic  provinces  with  Holland,  to  render  to 
*'  the  Allied  Powers  who  were  parties  to  the  Treaty  con- 
^^  eluded  at  Chaumont  on  March  1,  1814,  a  suitable 
*'  return  for  the  heavy  expense  incurred  by  them  in  de- 
"  livering  the  said  territories  firom  the  power  of  the  enemy ; 
'^  and  the  said  Powers  having,  in  consideration  of  arrange- 
*^  ments  made  Trith  each  other,  mutually  agreed  to  waive 
*^  their  several  pretensions  under  this  head  in  favour  of  his 
*'  Majesty  the  Emperor  of  All  the  Bussias,  his  said  Majesty 
**  the  King  of  the  Netherlands  has  thereupon  resolved  to 
*'  proceed  immediately  to  execute  with  his  Imperial  Majesty 
*'  a  Convention  to  the  following  efiect,  to  which  his  Britannic 


(j)  Mansard's  Pari  Deh,  voL  xc  N.  S.  vol.  xd.-^Ikhates  on  Cracow. 
See  especially  the  speeches  of  Lord  John  Russell,  Sir  W.  Molesworth, 
Sir  R,  Feel,  and  Mr.  Stuart  Wortley.  See,  too,  the  question  again 
mooted  in  the  House  of  Commons,  by  Lord  Dudley  Stuart,  August  1, 
1864,  and  the  speech  of  Sir  W.  Molesworth,  which  exhausts  the  subject. 

66  Geo.  m.  c.  116.    (June  28, 1816.) 

2  &  3  Wm.  IV.  c.  81  (August  3, 1832.) 

Hertdets  Treaties,  vol.  iv.  p.  367,  &c. 
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'<  Majesty  agrees  to  be  a  party,  in  pursuance  of  engage- 
'^  ments  taken  by  his  said  Majesty  with'  the  King  of  the 
*^  Netherlands,  in  a  Convention  signed  at  London  on 
"  August  13,  1814." 

In  the  second  article,  their  Belgic  and  Britannic  Majesties 
engaged  to  pay  an  annual  interest  of  5  per  cent,  on  the 
said  capitals,  together  with  a  sinking  fund  of  1  per  cent.  In 
the  third  and  fourth  articles  it  was  agreed  that  these  pay- 
ments should  be  made  through  the  agency  of  Russia,  and 
that  Bussia  should  "  continue  as  heretofore  to  be  security 
'^  to  the  creditors  for  the  whole  of  the  said  loan,  and  shall 
'^  be  charged  with  the  administration  of  the  same,  their 
^'  Belgic  and  Britannic  Majesties  remaining  liable  to  his 
^*  Imperial  Majesty,  each  for  the  punctual  discharge  of  the 
"  respective  proportions  of  the  said  charge." 

By  ihe  fifth  article  it  was  said  to  be  ^*  understood  and 
''  agreed  between  the  high  contracting  parties,  that  the 
^'  said  payments  on  the  part  of  their  Majesties  the  King  of 
^^  the  Netherlands  and  the  King  of  Great  Britain,  as  afore- 
*'  said,  shall  cease  and  determine  should  the  possession  and 
"  sovereignty  (which  God  forbid !  )  of  the  Belgic  provinces 
*^  at  any  time  pass  or  be  severed  from  the  dominions  of  his 
"  Majesty  the  King  of  the  Netherlands  previous  to  the 
'^  complete  liquidation  of  the  same.  It  is  also  imderstood 
^'  and  agreed  between  the  high  contracting  parties,  that  the 
^^  payments  on  the  part  of  their  Mcyesties  the  King  of  the 
"  Netherlands  and  the  King  of  Great  Britain,  as  aforesaid, 
"  shall  not  be  interrupted  in  the  event  (which  Gx)d  forbid !) 
^^  of  a  war  breaking  out  between  any  of  the  three  high  con- 
"  tracting  parties ;  the  government  of  his  Majesty  the 
*^  Emperor  of  All  the  Bussias  being  actually  bound  to  its 
"  creditors  by  a  similar  agreement." 

In  1831,  after  the  separation  of  Holland  and  Belgium, 
Great  Britain  having  changed  her  mind  with  respect  to  the 
advantage  accruing  to  Europe  from  the  union  of  these  tari- 
tories,  was  anxious  to  induce  Bussia  to  assent  with  her  to 
their  severance,  and  to  the  establishment  of  the  new  kingdcmi 
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of  Belgium.  For  thifi  purpose,  Great  Britain  entered  into  a 
new  Treaty  with  Bussia,  whereby,  though  the  event  had 
happened  which  released  Great  Britain  from  the  obligation 
of  continuing  to  pay  her  portion  of  the  loan,  she  nevertheless 
bound  herself  again  to  do  so,  by  a  new  Convention  entered 
into  in  1831,  in  which  it  was  said  that : 

^'  Their  Majesties  the  King  of  the  United  Kingdom  of 
^^  Great  Britain  and  Ireland  and  the  Emperor  of  All  the 
'^  Bussias,  considering  that  the  events  which  have  occurred 
*'  in  the  United  Kingdom  of  the  Netherlands  since  the  year 
*^  1830,  have  rendered  it  necessary  that  the  Courts  of  Great 
**  Britain  and  Bussia  should  examine  the  stipulations  of  their 
''  Convention  of  May  19,  1815,  as  well  as  of  the  Ad- 
^*  ditional  Article  annexed  thereto ;  considering  that  such 
'^  examination  has  led  the  two  high  contracting  parties  to  the 
'^  conclusion,  that  complete  agreement  does  not  exist  between 
^^  the  letter  and  the  spirit  of  that  Convention,  when  regarded 
'^  in  connection  with  the  circumstances  which  attended  the 
^  separation  that  has  taken  place  between  the  two  principal 
**  divisions  of  the  United  Kingdom  of  the  Netherlands ;  but 
'^that,  on  referring  to  the  object  of  the  above-mentioned 
"  Convention  of  May  19,  1816,  it  appears  that  that 
^'  object  was  to  afford  to  Great  Britain  a  guarantee  that 
**  Bussia  would,  on  all  questions  concerning  J3e/^22£m,  identify 
'^  her  policy  with  that  which  the  Court  of  London  had  deemed 
'^  the  best  adapted  for  the  maintenance  of  a  just  balance  of 
**  power  in  Europe ;  and,  on  the  other  hand,  to  secure  to 
^'  Bussia  the  payment  of  a  portion  of  her  old  Dutch  debt, 
<'  in  consideration' of  the  general  arrangements  of  the  Coti" 
*^  gress  of  Vienna  (r),  to  which  she  had  given  her  adhesion — 
"  arrangements  which  remain  in  full  force ;  their  said 
'^  Majesties  being  desirous,  at  the  present  moment,  that  the 
''  same  principles  should  continue  to  govern  their  relations 
''  with  each  other,  and  that  the  special  tie  which  the  Con- 


(r)  Not  the  Treaty  of  Vienna  with  which,  in  the  debate,  it  was  some- 
times confounded. 
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**  vention  of  May  19^  1815,  had  formed  between  the  two 
'^  Courts,  should  be  maintained,  have,  &c. 

"  Art.  I. — In  virtue  of  the  considerations  above  specified 
*^  his  Britannic  Majesty  engages  to  recommend  to  his  Parliar 
'^  ment  to  enable  him  to  undertake  to  continue,  on  his  part, 
"  the  payments  stipulated  in  the  Conventionof  May  19, 1815, 
*^  according  to  the  mode,  and  until  the  completion  of 
"  the  sum  fixed  for  Great  Britain  in  the  said  Conven- 
''  tion. 

"  Abt.  IL — In  virtue  of  the  same  considerations,  his  Ma- 
"  jesty  the  Emperor  of  All  the  Russias  engages  that  if  (which 
"  God  forbid  I)  the  arrangements  agreed  upon  for  the  inde- 
*^  pendence  and  the  neutrality  of  Belgium,  and  to  the  main- 
*^  tenance  of  which  the  two  high  powers  are  equally  bound, 
"  should  be  endangered  by  the  course  of  events,  he  will  not 
^^  contract  any  other  engagement,  without  a  previous  agree- 
^'  ment  with  his  Britannic  Majesty,  and  his  formal  assent." 

In  1847,  after  the  incorporation  of  the  free  city  of  Cracow 
into  the  Austrian  dominions,  Mr.  Hume  moved,  in  the  House 
of  Conunons,  the  following  resolutions : 

^^  1.  That  this  House,  considering  the  faithful  observance 
"  of  the  General  Act  of  Congress,  or  Treaty  of  Vienna,  of 
^^  June  9,  1815,  as  the  basis  of  the  peace  and  welfare  of 
"  Europe,  views  with  alarm  and  indignation  the  incorpora- 
"  tion  of  the  free  city  of  Cracow,  and  of  its  territory,  into 
"  the  empire  of  Austria,  by  virtue  of  a  Convention  entered 
"  into  at  Vienna,  on  November  6,  1846,  by  Rusma, 
'^  Prussia,  and  Austria,  in  manifest  violation  of  the  said 
«  Treaty. 

"  2.  That  it  appears,  by  returns  laid  before  Parliament, 
*'  that  there  has  already  been  paid  from  the  British  treasury 
"  towards  the  principal  and  for  the  interest  of  the  debt 
"  called  Russo-Dutch  Loan,  between  the  years  1816  and 
"  1846,  both  inclusive,  the  sum  of  40,493,750  florins,  equal 
"  to  3,374,479/.  sterling  money  ;  and  that  the  liquidation  of 
"  the  principal  and  interest  of  the  remaining  part  of  the 
''  loan,  as  stipulated  by  the  Act  of  2  &  3  Will,  4,  c.  81,  will 
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"  require  further  annual  payments  from  the  British  Treasury 
"  until  the  year  1915,  amounting  to  47,006,250  florins,  equal 
'^  to  3,917,187/.  sterling  money,  making  then  the  aggregate 
**  payment  of  7,291,666/.,  and  the  average,  for  each  of  the 
*<  hundred  years,  of  72,916/. 

"  3.  That  the  Convention  of  November  16, 1831,  between 
'^  his  Majesty  the  King  of  Great  Britain  and  Ireland  and 
'^  the  Emperor  of  All  the  Bussias,  was  made  to  explain  the 
^^  stipulations  of  the  Treaty  between  Great  Britain,  Russia, 
'^  and  the  Netherlands,  signed  at  London  on  May  19,  1815, 
'^  and  included  in  the  Treaty  of  Vienna;  and,  by  that 
'^  Convention,  it  was  agreed  by  Great  Britain  '  to  secure  to 
*'  ^  Kussia  the  payment  of  a  portion  of  her  old  Dutch  debt 
**  *  in  consideration  of  the  general  arrangements  of  the 
^' '  Congress  of  Vienna,  to  which  she  had  given  her 
'< '  adhesion — arrangements  which  remain  in  full  force.' " 

'^  4.  That  this  house  is,  therefore,  of  opinion,  that  Russia 
'^  having  withdrawn  that  adhesion,  and  those  arrangements 
'^  being,  through  her  act,  no  longer  in  force,  the  payments 
**  from  this  country,  on  account  of  that  debt,  should  be 
*'  henceforth  suspended  "  (*). 

The  Government,  however,  with  the  support  of  the  legis- 
lature, reftised  to  assent  to  these  resolutions,  principally  upon 
these  grounds:  1.  That  the  loan  had  been  undertaken  by 
Great  Britain  partly  on  account  of  the  exertions  made  by 
Russia  with  the  other  Great  Powers  in  liberating  Belgium 
from  France,  and  annexing  it  to  Holland.  2.  Partly  be- 
cause Great  Britain  had  undertaken  the  loan  in  some  measuie 
as  a  set-ofT  against  the  Dutch  possessions  of  the  Cape  of  Good 
Hope,  Demerara,  Essequibo,  and  Berbice,  retained  by  her 
after  the  conclusion  of  the  peace,  1814-15.  3.  Because  the 
Convention  of  1831  contemplated  the  continuance  of  the  pay- 
ment by  Great  Britain  even  during  a  war  with  Russia.  It 
was  admitted,  during  the  discussion,  that  the  evidence  of  the 
intention  of  the  contracting  parties  was  to  be  derived  from 

(0  Hansard's  Pari  Dth.  vol.  xc.  p.  879. 
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the  contemporary  instrnmentB  {t),  and  from  the  main  object, 
even  against  the  letter,  of  the  Convention. 

In  August  1854,  the  attempt  of  Mr.  Hume  was  renewed 
by  Lord  Dudley  Stuart.  The  motion  for  repudiating  the 
loan  was  founded  upon  the  averment  that  Russia  had  violated 
a  main  article  of  the  Treaty  of  Vienna,  with  respect  to  the 
free  navigation  of  rivers  flowing  through  divers  countries  («), 
by  rendering  the  mouths  of  the  Danube  unnavigable  (x) ; 
and  that  therefore  she  was  not  entitled  to  further  payment  of 
the  loan.  The  motion,  which  was  in  substance  the  same  as 
that  of  Mr.  Hume,  was,  for  the  like  reasons,  and  for  the 
additional  reason  that  Great  Britain  was,  on  account  of  being 
at  war  with  Russia,  bound,  by  a  regard  to  national  honour, 
to  be  more  than  ever  jealous  of  afifording  the  slightest  ground 
for  the  accusation  that  she  wished  to  repudiate  her  debts  justly 
contracted  with  the  Power  which  was  now  her  enemy,  re- 
jected (y), 

XCI.  It  is  quite  consistent  with  the  maintenance  of  this 
faith,  when  the  interpretation  of  a  Treaty,  with  reference  to 
a  case  not  foreseen  or  provided  for  by  it,  has  become  neces- 
sary, to  conduct  that  interpretation  as  nearly  as  possible  in 
accordance  with  what  the  party  would  have  done  if  the  cir- 
cumstance which  has  now  happened  had  been  foreseen.  This 
is  sometimes  called  the  argumentum  a  ratione  legU  ampla, 
and  is  founded  on  the  rule  of  law :  ^^  ubi  eadem  ratio  ibi  idem 
^^  jus  statuendum,^^ 

XCII.  (z).  When  the  apprehension  of  a  particular  event 


(t)  See  Sir  Robert  Peel's  remarks  on  the  despatch  of  Lord  Castle- 
reagh,  February  18, 1816,  as  explanatory  of  the  Convention. 

(u)  Vide  antBj  vol.  i.  p.  229.  It  may  well  be  doubted  whether  the 
provisions  of  the  Treaty  of  Vienna  (which,  by  the  way,  did  not  include 
the  Oonyention  of  May  19)  could  affect  the  Rusaian  possession  of  the 
mouths  of  the  Danube,  acquired  by  the  Treaty  of  Adrianople,  1829. 

(x)  F»d^  on^tf,  vol.  i.  p.  238. 

(i/)  Videpo9tf  Tol.  ill.,  as  to  the  effect  of  war  upon  the  debts  both  of 
States  and  subjects.  Vide  ante^  chap.  iii.  as  to  such  debts  in  time  of 
peace. 

(a)  VaUdj  1.  ii,  c.  87,  s.  298. 


£AD£M  RAl^IO  IDEM  JUS.  123 

has  been  the  reason  of  a  particular  provision  of  a  Treaty, 
this  provision  is  not  to  be  restricted  to  cases  in  which  such 
an  event  is  improbable,  but  to  be  extended  to  all  cases  in 
which  the  event  is  possible.  IF  a  Treaty  declare  that  no  army 
or  fleet  shall  be  conducted  to  a  certam  place,  it  will  not  be 
allowable  to  conduct  thither  an  army  or  a  fleet,  under  pretence 
that  no  harm  is  intended  by  such  a  step ;  for  the  object  of 
the  provision  was  not  only  to  prevent  the  actual  occurrence 
of  an  evil,  but  to  keep  all  danger,  and  all  apprehension  of 
danger,  at  a  distance. 

XCIII.  However  general  the  terms  may  be  in  which  an 
agreement  is  conceived,  it  only  comprises  those  things  re- 
specting which  it  appears  that  the  contracting  parties  pro- 
posed to  covenant,  and  not  others  which  were  not  within  the 
scope  of  their  intention  or  contemplation  (a). 

XCIY.  When  a  case  is  expressed  in  a  contract  for  the 
purpose  of  preventing  any  doubt  which  might  otherwise  arise 
as  to  whether  the  engagement  resulting  from  the  contract 
would  extend  to  such  case,  the  parties  are  not  thereby  under- 
stood to  restrain  the  extent  to  which  the  engagement,  in  re- 
spect to  other  cases  not  so  expressed,  would  legally  reach  (b). 

This  subject  has  also  been  considered  in  a  case  before  the 
Supreme  Court  of  the  United  States  of  America,  respecting 
the  construction  of  the  Treaty  of  peace  with  Great  Britain. 
During  the  war  the  State  of  Virginia  made  a  law,  that  aU 
persons  indebted  to  British  subjects  might  pay  the  amount 
into  the  loan-office,  which  should  be  a  good  discharge.  By 
the  Treaty  of  peace  it  was  provided  that  ^^  creditors  of  either 
*'  side  should  meet  with  no  lawful  impediments  for  the  re- 
'^  covery  of  their  debts."  The  defendant  had  paid  the  money 
into  the  loan-office ;  but  it  was  held  that,  in  consequence  of 


(a)  ''  Iniquimi  est  enim  perimi  pacto  id,  de  quo  cogitatum  non  doce- 
tur."— D^.  ii.  16,  9. 

Vide  ante,  vol.  i.  p.  64. 

(h)  Vide  ante,  vol  i.  p.  47. 

''  QuiB,  duHtationis  tollendn  causa,  contraotibus  inseruntor  jus  com- 
mune non  laadunt.''— 2K7.  L.  17, 81. 
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the  Treaty  of  peace^  he  was  liable  to  the  plaintiff.  Jadge 
Chace,  in  giving  his  opinion  to  that  effect,  said :  "  In  the 
*'  construction  of  contracts,  words  are  to  be  taken  in  thdr 
"  natural  and  obvious  meaning,  unless  some  good  reason  be 
"  assigned  to  show  that  they  should  be  understood  in  a  dif- 
"  ferent  sense.  The  universality  of  the  terms  is  equal  to  an 
*^  express  specification  on  the  Treaty,  and  indeed  includes  it 
"  For  it  is  fair  and  conclusive  reasoning,  that  if  any  descrip- 
"  tion  of  debtors,  or  class  of  cases,  were  intended  to  be  ex- 
"  cepted,  it  would  have  been  specified.  The  indefinite  and 
'^  sweeping  words  made  use  of  by  the  parties  exclude  the 
"  idea  of  any  class  of  cases  having  been  intended  to  be  ex- 
'^  cepted,  and  explode  the  doctrine  of  constructive  discrimi- 
"  nation  "  (c). 

XC  V.  Under  the  extensive  and  restrictive  kinds  of  inter- 
pretation. Jurists  have  been  in  the  habit  of  including  a  once 
celebrated  distinction  between  things  of  a  favourable  and 
things  of  an  odious  nature. 

Barbeyrac  (d)  rejected  this  distinction,  on  the  ground  that 
these  assumed  qualities  cannot  found  any  safe  rules  of  inter- 
pretation; that  the  same  characteristics  may  seem  odtons 
to  one  party  and  favourable  to  another,  according  to  the 
dispositions  of  each,  and  the  point  of  view  from  which  they 
regard  them ;  that  they  are  incapable  therefore  of  a  certain 
definition;  that  it  is  admitted  tiiat  the  two  qualities  are 
often  blended  together  in  one  and  the  same  subject ;  and, 
above  all,  that  witiiout  having  recourse  to  this  distinction 
sound  rules  of  interpretation  may  be  always  obtained. 

Vattel  {e\  however,  adheres  to  the  distinction,  but  thinks 

(c)  Ware  v.  Hightonf  8  DaUas  {Atnerican),  Eeports,  p.  100. 

See,  too,  HamUtonB  ▼.  Eatwi,  Martin  (American)^  Eeports,  79. 

Pothier  (Evaru'  trcms,),  vol.  i.  p.  89. 

((Q  See  his  note  on  Grot  1.  ii.  c.  16,  10,  in  which  he  repeats  the 
opinion  which  he  had  already  expressed  in  his  commentary  on  Affendorf, 
De  Jure  Nat,  et  Oent,  s.  12. 

{e)  ''  One  of  the  sections  of  Vattel  which  is  relied  on,  states  this  pro- 
position, '  that  whatever  tends  to  change  the  present  state  of  things,  is 
also  to  be  ranked  in  the  class  of  odious  things.' — (B.  ii.  s.  805.)    Is  it  not 
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that,  with  respect  to  certain  things^  concerning  which  the 
intention  of  the  parties  is  not  clear,  equity  gives  in  some 
cases  an  extensive^  in  others  a  re^^c/tr^  interpretation.  This 
is  unquestionably  true^  and  is  indeed  the  substance  of  what 
has  been  already  stated,  but  the  catalogue  of  things /avotir- 
able,  to  which  Yattel  appUes  the  extensive^  and  of  things 
odious,  to  which  he  applies  the  restrictive^  interpretations,  are 
of  a  very  loose  and  disputable  character;  and  the  rules 
which  he  lays  down  appear  to  find  their  place  with  more 
propriety  and  accuracy  under  the  other  different  heads  which 
have  been  mentioned. 


most  manifest,  that  this  proposition  is,  or  at  least  may  be,  in  many  cases, 
fundamentaUy  wrong?  If  a  people  free  themselves  from  a  despotism,  is 
it  to  he  said,  that  tie  change  of  government  is  odious,  and  ought  to  be 
construed  strictly  P  What,  upon  such  a  principle,  is  to  become  of  the 
American  Revolution,  and  of  our  State  Governments  and  State  Consti- 
tutions P  Suppose  a  well-ordered  G-overnment  arises  out  of  a  st«te  of 
disorder  and  anarchy,  is  such  a  Government  to  be  considered  odious  P 
Another  section  (s.  608)  adds,  'Since  odious  things  are  those  whose 
restriction  tends  more  certainly  to  equity  than  their  extension,  and  since 
we  ought  to  pursue  that  line  which  is  most  conformable  to  equity,  when 
the  will  of  the  Legislature  or  of  the  contracting  parties  is  not  exactly 
known,  we  should,  where  there  is  a  question  of  odious  things,  interpret 
the  terms  in  the  most  limited  sense.  We  may  even,  to  a  certain  degree, 
adopt  a  figurative  meaning,  in  order  to  avert  the  oppressive  consequences 
of  the  proper  and  literal  sense,  or  anything  of  an  odious  nature  which  it 
would  involve.'  Does  not  this  section  contain  most  lax  and  unsatisfactory 
ingredients  for  interpretation  P  Who  is  to  decide  whether  it  is  most  con- 
formable to  equity  to  extend  or  to  restrict  the  sense  P  Who  is  to  decide 
whether  the  provision  is  odious  P  According  to  this  rule,  the  most  oppo- 
site interpretations  of  the  same  words  would  be  equally  correct,  accord- 
ing as  the  interpreter  should  deem  it  odious  or  salutary.  Nay,  the 
words  are  to  be  deserted,  and  a  figurative  sense  adopted,  whenever  he 
deems  it  advisable,  looking  to  the  odious  nature  or  consequence  of  the 
common  sense." — Story  on  the  Constit,  <f  the  United  States,  vol.  i.  pp. 
291,202. 
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CHAPTER  IX. 

COLLISION    OP    TBBATIEB. 

XC  VI.  It  has  been  already  remarked  that  it  is  not  oon- 
petent  to  a  State  to  adopt  customs  or  make  Treaties  which 
come  into  collision  with  Divine  or  Natural  Law  (a),  or  which 
affect  the  general  International  Law  with  respect  to  other 
States  which  are  not  parties  to  the  Treaty  (i).  But  a 
collision  or  opposition  may  happen  between  two  human 
laws  (c),  two  promises,  or  two  treaties  ;  the  fulfilment  of 
both  may  be  impossible,  and  in  this  case  it  is  desirable  to 
have  recourse  to  some  recognised  rules  for  ascertaining  to 
which  the  preference  should  be  given  (rf).  Ghrotius,  borrow- 
ing from  Cicero  and  Yattel,has  here  laid  down  various  rules 
which  in  such  cases  should  be  observed. 

XCYII.  1.  In  all  cases  where  a  stipulation  which  is  per^ 
missive,  conflicts  with  one  that  commands,  the  former  must 
yield  to  the  latter.  This  doctrine  that  command  outweighs 
permission  was  derived  by  Grotius  from  Cicero,  and  is 
adopted  by  all  jurists ;  nevertheless  a  universal  command, 
according  to  Barbeyrac,  gives  way  to  a  particular  permis- 
sion. 

2.  A  stipulation  which  may  be  complied  with  at  any  time 

(a)  Vol.  i.  p.  26. 

''  Pacta,  qiud  turpem  caiisam  continent,  non  sunt  obeervanda." — Diff,  ii. 
xiT.  27, 4. 

(b)  "Privatorum  conventio  juri  publico  non  derogat." — Du^,  L.  17,45. 
Vide  ante,  vol.  i.  p.  46. 

(c)  QuiintU,  Irutit,  Orator,  lib.  yii.  c.  7. 

(d)  G^(i«.  1.  ii.  c  16,  29. 
Vattel,  1.  ii.  c.  17,  as.  311,  821. 

Rutherfarth,  b.  ii.  c  7,  p.  480.    (Ed.  Baltimore,  1882.) 
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must  yield  to  one  which  must  be  executed  directlj  or  not  at 
all.  This  rule  is  manifestly  reasonable ; — by  the  adoption 
of  it  both  engagements  may  possibly  be  satisfied^ — whereas 
by  a  contrary  rule  only  one  can  be  satisfied. 

3.  A  prohibitory  stipulation  must  be  preferred,  as  a 
general  rule,  over  one  which  is  imperative, — ^upon  the  prin- 
ciple that  every  prohibition  is  absolute  in  itself,  whereas 
every  injunction  is  of  necessity  conditional,  and  supposes  a 
power  and  an  opportunity  of  doing  what  is  enjoined.  When 
this  cannot  be  done  without  contravening  a  prohibitory 
stipulation,  there  is  no  opportunity,  and  therefore  no  moral 
possibility  of  acting ;  but  this  remark  is  true  only  in  cases 
where  the  prohibition  is  absolute  and  unconditionaL 

4.  When  two  stipulations  equal  in  other  respects,  con- 
flict with  each  other,  the  more  particular  one  has  precedence 
over  that  which  is  more  general.  This  is  the  rule  in  the 
conflict  of  laws,  founded  upon  the  principle  that  the  legis- 
lator, when  he  speaks  particularly,  is  held  to  be  more  care- 
ful to  guard  against  accidental  exceptions,  and  therefore 
more  unwilling  to  admit  of  any  than  when  he  speaks  in 
generaL 

5.  It  is  a  rule  with  respect  to  all  prohibitions,  that  the 
prohibition  which  has  a  penalty  attached  to  it  is  to  be  pre- 
ferred to  the  one  which  has  not,  and  that  which  has  the 
greater  penalty  to  that  which  has  the  lesser. 

In  the  case  of  TJie  Ringende  Jacob,  it  was  considered 
whether  the  freighting  the  ship  to  the  enemy  was  or  was 
not  the  lending  prohibited  in  the  Swedish  Treaty  (October 
21,  1666).  Sir  W.  Scott  said :  ^'  Reference  has  been  made 
**  to  an  ancient  Treaty  between  England  and  Sweden,  which 
"  forbids  the  subjects  of  either  Power  '  to  sell  or  lend  their 
^^  ^  ships  for  the  use  and  advantage  of  the  enemies  of  the 
'^ '  other ; '  and  as  this  prohibition  is  connected  in  the  same 
^^  article  with  the  subject  of  contraband,  it  is  argued  that 
*^  the  carrying  of  contraband  articles  in  the  present  cargo, 
'^  is  such  a  lending  as  comes  within  the  meaning  of  the 
^'  Treaty ;  but  I  cannot  agree  to  that  interpretation.    To 
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''  let  a  sHp  on  freight  to  go  to  the  ports  of  the  enemy,  can- 
**  not  be  termed  lending,  but  in  a  very  loose  sense ;  and  I 
^'  apprehend  the  true  meaning  to  have  been,  that  tfaej 
''  should  not  give  up  the  use  and  management  of  their  ships 
'^  directly  to  the  enemy,  or  put  them  under  his  absolate 
*^  power  and  direction.  It  is,  besides,  observable,  that  there 
''  is  no  penalty  annexed  to  this  prohibition.  I  cannot  think 
'^  that  such  a  service  as  this  is  will  make  the  vessel  subject 
"  to  confiscation  "  (e). 

6.  A  sound  rule  is  often  derived  from  the  consideration  of 
dates  of  Treaties.  If  there  happen  a  collision  between  two 
affirmative  Treaties  concluded  between  the  same  contracting 
parties,  the  Treaty  of  more  recent  is  preferred  over  that  of 
later  date.  In  this  case  both  covenants  have  been  made  by 
the  same  Powers,  and  therefore  the  subsequent  might  dero- 
gate from  the  former  act.  On  the  other  hand,  if  a  collision 
happened  between  two  Treaties  concluded  between  two 
different  contracting  parties,  the  more  ancient  one  must  be 
executed,  because  it  was  not  within  the  competence  of  the 
party  promising,  to  act  in  derogation  of  his  antecedent 
engagements  to  another. 

7.  If,  of  two  engagements,  contracted  with  the  same  party, 
only  one  can  be  fulfilled,  it  is  true  that,  as  a  general  rule,  the 
promisee  may  choose  which  of  the  two  shall  be  performed ; 
and  if  his  will  cannot  be  discovered,  the  promisor  must  fulfil 
the  more  important  engagement,  as  being  tiiat  of  which  the 
promisee  would  presumably  require  the  fulfilment 

8.  Yattel  says,  thatwheu  two  duties  stand  in  competition, 
that  one  which  is  the  more  considerable,  the  more  praise- 
worthy and  productive  of  the  greater  utility,  is  entitied  to 
the  preference.  Lord  Bacon  says,  that  ^'  it  is  a  point  worthy 
'^  to  be  observed  generally  of  the  rules  of  law,  that  when 
"  they  encounter  and  cross  one  another,  that  it  be  understood 
*^  which  the  law  holds  to  be  wortiiier  and  to  be  preferred ; 
^*  and  it  is  in  this  particular  very  notable  to  consider  that 

(e)  I  C.  Hob.  Adm.  Rtp.  pp.  89, 00. 
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'*  this  being  a  rule  of  some  strictness  and  rigour^  doth  not^ 
''  as  it  were,  its  office  but  in  the  absence  of  othet*  rules, 
"  which  are  of  some  equity  and  humanity  *'(/). 

XCYIII.  It  should  be  observed  that  the  question  as  to 
the  judicial  proofs  of  the  acts  of  a  foreign  State  is  now, 
so  far  as  England  is  concerned,  regulated  by  statute  {g). 
The  14  &  15  Vict.  c.  99,  s.  7,  enacts,  "All  proclamations, 
"  treaties,  and  other  acts  of  State  of  any  foreign  State,  or  of 
^<  any  British  colony,  and  all  judgments,  decrees,  orders,  and 
"  other  judicial  proceedings  of  any  Court  of  Justice  in  any 
"  foreign  State  or  in  any  British  colony,  and  all  affidavits, 
*^  pleadings,  and  other  legal  documents  filed  or  deposited  in 
"  any  such  Court,  may  be  proved  in  any  Court  of  Justice, 
*'  or  before  any  person  having  by  law  or  by  consent  of 
^'  parties  authority  to  hear,  receive,  and  examine  evidence, 
**  either  by  examined  copies  or  by  copies  authenticated  as 
'^  hereinafter  mentioned,  that  is  to  say,  if  the  document 
*'  sought  to  be  proved  be  a  proclamation,  treaty,  or  other 
'*  act  of  State,  the  authenticated  copy  to  be  admissible  in 
*^  evidence  must  purport  to  be  sealed  with  the  seal  of  the 
'*  foreign  State  or  British  colony  to  which  the  original 
**  document  belongs ;  and  if  the  document  sought  to  be 
^*  proved  be  a  judgment,  decree,  order,  or  other  judicial  pro- 
*<  ceediog  of  any  foreign  or  colonial  Court,  or  an  affidavit, 
''  pleading,  or  other  le^  document  filed  or  deposited  in  any 
<'  such  Court,  the  authenticated  copy  to  be  admissible  in 
**  evidence  must  purport  either  to  be  sealed  with  the  seal  of 
^*  the  foreign  or  colonial  Court  to  which  the  original  docu- 
*^  ment  belongs,  or,  in  the  event  of  such  Court  having  no 
"  seal,  to  be  signed  by  the  judge,  or,  if  there  be  more  than 
^*  one  judge,  by  any  one  of  the  judges  of  the  said  Court,  and 
**  such  judge  shall  attach  to  his  signature  a  statement  in 
*'  writing  on  the  said  copy  that  the  Court  whereof  he  is  a 


(/)  Maxun$qftheLaw,Eegulani. 

Q)  As  to  fonner  law,  see  lUchardson  v.  Andersonf  1  CanytbeU,  p.  66, 

VOL.  II.  K 
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^'  judge  has  no  seal ;  but  if  any  of  the  aforesaid  authenticated 
*^  copies  shall  purport  to  be  sealed  or  signed  as  hereinbefore 
'^  respectively  directed^  the  same  shall  respectively  be  ad- 
'^  mitted  in  evidence  in  every  case  in  which  the  original 
^^  document  could  have  been  received  in  evidence  without 
*^  any  proof  of  the  seal,  where  a  seal  is  necessary^  or  of  the 
''  signature^  or  of  the  truth  of  the  statement  attached  thereto^ 
**  where  such  signature  and  statement  are  necessary^  or  of 
'^  the  judicial  character  of  the  person  appearing  to  have  made 
**  such  signature  and  statement." 

XCIX.  The  effect  of  war>  and  of  the  subsequent  restora- 
tion of  peace,  upon  the  continuing  force  and  validity  of 
Treaties  contracted  previously  to  the  breaking  out  of  the 
war^  will  be  considered  hereafter  (A). 

The  reader  will  find  vel  the  note  (t)  a  reference  to  some  of 


(h)  Vol  ill  ch.  iL 

(t)  Oasbs  pbox  thb  Engubh  Rbpobxb. 

ElpMnstone  v.  Sedreechund,  1  Km^  ZVivy  CovncU  Rep,  p.  840. 

MaUoM  V.  MaUoMf  1  JRoberUon  Rep,  p.  67. 
•Lindo  V.  Rodney ,  Douglae  Rep,  p.  840. 
^  ffotham  V.  Rod  India  Cfmipany,  ib,  p.  277. 

Chalmen^  Collection  of  Optnione,  ii.  pp.  845-6. 

Marryat  v.  Wileon,  1  Boeanquet  ^  Fidler  Rep,  pp.  486-9. 

Report  of  Sir  LeoUne  Jenkins  {December,  1668)  on  the  OmdrwctUm  ef 
the  Treaty  between  the  French  and  English,  vol.  ii.  p.  785. 

The  Diana,  5  C,  Robimon  Adm,  Rep,  p.  60,  p.  &7, 

The  Fama,  ib.  p.  106. 

The  Zacheman,  ib,  p.  152. 

The  Charlotte,  t&.  p.  805. 

The  Elixa  Ann,  1  Dodson  Adm,  Rep,  p.  244. 

The  MoOy,  ib,  p.  804. 

The  Rinyende  Jacob,  1  C,  Robineon  Adm,  Rep,  p.  89. 

"Sichardson  v.  Anderson,  1  QamphdH,  p.  66,  d.  (o.) 

In  re  EUee  Counhaye,  Law  Rep,  8  Q.  -S.  p.  410. 

Reg.  V.  Wilson,  Law  Rep.  8  Q.  B.  D.  p.  42. 

Attomey'Oen.of  Hong  Kong  y,  Ewokn^-dng,  Law  Rep.  6  P.  C.  p.  179, 

The  Parlement  Beige,  Law  Rep.  4  P.  D.  p.  129;  5  P.D.  197. 

There  are  besides  some  cases  on  the  coDstruction  of  Eztzaditkm  and 
International  Copyright  Treaties. 
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the  principal  cases  decided  in  the  British   and  American 

CaHBB  TBOX  AlOBBICAir  RSPOBTB. 

Foaar  y.  Niilson,  2  Peters,  p.  268. 

Chrdan  ▼.  Eerr,  1  JFaskington  C.  a  p.  822, 

Society  y.  New  Sdven,  8  Wheaton,  p.  464. 

United  States  y.  Fercheman,  7  Peters,  p.  61. 

The  St.  I,  Indiano,  2  GaUison,  p.  268. 

Blight  y.  JRochester,  7  JVheaton,  p.  686. 

Wkkaker  y.  EngU^,  1  Bay,  p.  16. 

JETu^cAtfiMm  y.  Brock,  11  Massachusetts,  p.  119. 

2^  Plairro,  2  TTA^rfon,  p.  227. 

The  Smtissima  Trinidad,  7  Wheaton,  p.  288. 

JSyii^on  y.  Brovm,  1  TTot^^on  C.  C.  p.  848. 

Bolchos  y.  TArce  iVc^o  iS2<ive«,  5ee,  Admiralty  Bep,  p.  74. 

J^rv^MA  Cofwu/  y.  1^  Mermaid,  ib.  69. 

ffenderson  y.  Pomdeater,  12  TF^M^on,  p.  680. 
^...^areia  y.  iee,  12  Peters,  p.  611. 

M'Nair  y.  Bayland,  1  2>0V0r0tM:,  Eqmty,  p.  616. 

Otmt  y.  J3<M^,  8  JZtZ;,  p.  79. 

JlffY20r  y.  Qordm,  1  TViy/or^  p.  800. 

Wilson  y,  iS^ittifA,  6  Yerger,  p.  879. 

TFoTtf  y.  Bighten,  8  Do/to,  p.  199. 

SamQtons  y.  ^lo^on,  Jlfar^tiy  p.  79. 

And  see  especially  the  following  cases,  as  to  the  construction  of  the 
Treaties  between  Spain  and  England  of  1762  and  1788,  giving  privileges 
to  cut  mahogany,  and  the  construction  of  the  proclamation  and  by-laws 
relative  to  the  trade  under  them,  Graham  y.  Pennsylixmia  Ins,  Q>, 
2  Washington  C.  C.  p.  118. 

Under  the  second  article  of  the  Treaty  with  Great  Britain  of  1794, 
the  precincts  and  jurisdiction  of  a  port  are  not  to  be  considered  as  ex- 
tending three  miles  in  every  direction,  by  analogy  to  the  jurisdiction  of 
a  country  over  that  distance  of  sea  upon  its  coasts,  but  they  must  be 
made  out  by  further  proof. — Jackson  y.  Porter,  Paine,  p.  467. 

The  fourteenth  section  of  the  Spanish  Treaty  of  1796,  which  prohibits 
citizens  of  Spain  or  of  the  United  States  from  taldng  commissions  to 
cruise  against  either  of  those  countries,  does  not  extend  the  prohibition 
to  public  ships  of  v^ar. — The  Santissima  Trinidad,  7  Wheaton,  p.  288. 

No  form  of  passport  having  been  annexed  to  the  seventeenth  article  of 
the  Spanish  Treaty  of  1796,  the  inununity  intended  by  that  article  never 
took  effect.— 7^  Amiable  Isabella,  6  Wheaton,  p.  1. 

The  United  States,  by  their  alliance  with  France,  existing  in  1780, 
were  not  considered  as  parties  in  the  capitulation  made  by  the  Marquis 
de  Brouilld  with  the  inhabitants  of  Dominica. — Miller  y.  The  BesoluOon, 
Bee,  Adm,  Bep.  p.  404. 

Where  individual  rights  vest  under  a  Treaty,  the  Treaty,  in  respect 
to  them,  is  to  be  construed  by  the  same  rules  as  private  contracts. — 
Anderson  y.  Lewis,  1  Freenum,  Chancery,  p.  178. 

x% 
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Courts  of  Law,  involying  the  interpretation  and  construcdon 
of  Treaties. 


When  a  Treaty  makes  no  special  proyision  for  deciding  questions  of 
individual  identity,  they  must  be  decided  by  the  judicial  tribunals  of  the 
country. — Stockton  v.  TFUUanis,  Walker  Chancery,  p.  120. 

Samgny  has  a  chapter  on  those  Foreign  Oodes  which  contain  specific 
enactments  as  to  the  Interpretation  of  Law. — R,  R,  i.  s.  61.  Aiutprud^ 
der  neueren  OesetssbUcher  ilber  die  Atuleyuny, 
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PART    THE    SIXTH. 


CHAPTER  I. 

BIGHTS   OP   SOVEBEIGNS. 

C.  It  was  observed  in  an  early  part  of  this  work  (a)  that 
there  were  certain   subjects  of  International   Law,  which 
though  only  to  be  accounted  as  such  mediately  and  deriva- 
tiyely,  required  a  separate  consideration ;  and  it  was  said  that 
these  subjects  of  International  Law  were  the  following  indi- 
viduals, who  are  said  to  represent  a  State : — 
1.  Sovereigns. 
.  2.  Ambassadors. 
And  another  class  of  public  officers,  not  clothed,  accurately 
speaking,  with  a  representative  character,  but  who  occupy  a 
quasi  diplomatic  position — namely, 
3.  Consuls. 

We  have   now  to  consider  the  International  Status  of 
Sovereigns  with  respect  to  themselves  and  their  families. 

CI.  The  Sovereign   (J)  represents  in    his    person    the 


(a)  Fwfc  ante,  vol.  i.  p.  10. 

(b)  Vattel,  1.  iv.  c.  7,  8.  108 ;  1.  ii.  c.  8,  c.  4. 

GrotiuB  places  the  exterritoriality  of  Ambassadors  upon  this  ground: — 
'^  Ut  qui  sicut  fictione  quadam  habentur  propersonis  mittentium,  ita  etiam 
fictione  simili  constituerentur  quasi  extra-terrkoriumJ* — L.  ii.  c.  xviii. 
4,6. 

Puffendorf,  Be  Jure  Nat.  et  Oent.  1.  viii.  c.  4,  21. 

Bynkershoek,  Be  Faro  Legatorum,  c.  3.  "  Princeps  in  alterius  Imperio 
quo  jure  censeatur,  quod  ad  forum  compet^ns."    O.  4.—"  Principis  bona 
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collectiye  power  of  the  State.  His  person,  as  such  repre- 
sentative, is  the  subject — ^by  a  custom,  which,  to  say  the 
least,  approaches  the  border  of  positive  law — of  certain 
international  rights.  The  recognition  of  his  title  and  claims 
as  the  dejure  ruler  of  the  nation,  of  which  he  is  the  dejacto 
governor,  and  the  principles  of  International  Law  applicable 
thereto,  have  been  already  considered  (c). 

CII.  The  Sovereignty  of  the  State  may  be  vested  in  a 
single  individual,  as  in  a  monarch,  a  stadtholder,  or  a  presi- 
dent ;  or  in  more  than  one,  as  in  the  Consuls  of  ancient 
Rome,  or  of  republican  France  at  the  beginning  of  this 
century;  or  in  various  persons  exercising  the  powers  of 
regency  pending  the  minority  of  the  Sovereign  (rf). 

The  Roman  Law  expresses  the  rule  of  International  Law 
upon  this  subject — ^^  Magistratus  municipales,  cum  unom 
^<  magistratum  administrent,  etiam  unius  hominis  vicem 
'*  sustinent "  {e). 

cm.  Before  we  enter  upon  the  discussion  of  the  personal 
prerogatives  incident  to  the  Sovereign  in  a  foreign  country, 
it  must  be  remembered  that  the  honour  and  independence  of 
nations  are  affected  by  the  treatment  of  their  Sovereign  (/). 


in  alterinB  Imperio,  an  per  arrestum  forum  tribuant.''  These  two  chapters 
contain  the  best  dissertation  on  this  subject. 

Zouchp  De  Jure  FedaU  inter  Oentes,  p.  ii.  &  2,  q,  6. — "  XJtrum  Ptin- 
ceps  in  alium  Principem  in  suo  territorio  imperium  habet  P  " 

Ountherf  ii.  473,  prcBsertim^  ss.  4,  6,  6. 

Martens,  1.  v.  ss.  164-175. 

KM>er,  ss.  48-50. 

Heffter,  ss.  48,  58. 

FtBlix,  8.  209. 

The  subject  of  exterritoriality  is  again  discussed  under  the  subaequent 
title  of  Ambassadors. 

(c)  Vide  ante,  part  v.  ch.  iv. 

(d)  "  Einem  wirklichen  Mitregenten  oder  souveranen  Beichsverwoser 
gebiihren  mit  Ausnahme  der  Titel  gleiche  Rechte  wie  dem  eigentliehen 
Souveran  selbst." — Heffter,  1.  vi.  s.  55. 

(e)  Dig.  L.  1.  25. 

(/)  ''  Die  Unabhangigkeit  des  Staates  kommt  auch  der  Person  seiner 
Reprasentanten  zu :  dem  Begenten." — Kliiber^  s.  48. 
Zouch,p,  i.  8.  y.  1,  speaMng  of  ''Delicta  inter  eoa  quibuacum  Fte 
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The  Sovereign  is  entitled  to  International  rights  belonging 
to  his  ptihlic  character,  both  while  resident  at  home,  and  while 
commorant  abroad. 

At  home  he  has  a  right — 

1.  To  be  addressed  bj  other  States  according  to  his  proper 
and  accustomed  title. 

2.  To  be  treated  in  all  communioationsy  unless  established 
usage  or  the  positive  stipulations  of  Treaty  have  made  a 
distinction,  in  all  respects  on  a  footing  of  perfect  equality 
with  the  rulers  of  other  States. 

Abroad^  the  Sovereign  de  facto  is  entitled  to  be  treated 
by  all  public  functionaries  of  another  State,  in  all  public 
communications,  with  respect ;  and  to  have  his  proper 
titles  assigned  to  him  (^).  Thus  at  the  conferences  holden 
in  1871  in  London  respecting  the  Treaty  of  Paris  of  March 
30,  1856,  the  plenipotentiary  of  the  Ejng  of  Prussia  claimed 
to  be  received  as  representative  of  the  Emperor  of  Germany, 
a  title  lately  conferred  on  the  King.  The  claim  was  admitted 
by  the  plenipotentaries  of  the  other  Powers  (A). 

If  he  be  personally  the  subject  of  a  libel  on  his  character 
or  be  defamed,  he  is  entitled  to  the  same  redress  in  the  mu- 
nicipal Courts  of  Justicein  the  country  of  the  libeller  as  any 
subject  of  that  country.  If  he  were  shut  out  from  such  re- 
dress on  the  ground  of  his  being  a  foreigner,  or  upon  any 
technical  ground,  he  would  have  just  ground  of  complaint, 
unless,  indeed,  satisfaction  were  extra-judicially  afforded  to 
him. 


eet,"  sajs,  "  In  his  delictis  primum  est  cum  status  laeditur  vel  personis 
injuria  offisrtur ;  **  e,g.,  when  the  Athenians  defiled  the  statues  of  Philip. 

(y)  BlumttehU,  s.  124:  "  Le  refiis  de  ces  titres  est  consid^i^,  non  sans 
raison,  comme  une  offense,  lorsque  le  nouyeau  gouTernement  pent 
envisager  qu'il  exists  seul  de  fait.  Le  fait  que  Tempereur  Nicolas  de 
Rusflie  n'aTBit  pas  employ^  le  terme  habituel  de  '  fir&re '  dans  une  lettre 
adresste  &  Napolten  III.,  a  ^td  profond^ment  sent!  par  ce  dernier,  qui 
s'en  est  cruellement  yeng^ ;  et  cependant  il  n'j  ayait  point  id  une  yiola- 
tion  du  droit ;  il  y  ayait  tout  au  plus  une  atteinte  aux  usages  des  cours, 
car  cette  lettre  reconnaissait  express^ment  Napolten  conune  souyerain  des 
Fran^.'' 

(A)  See  the  Protocols  in  PaperB  laid  before  Pariiament,  1871. 
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But  he  has  no  just  ground  of  compkint  If  the  sentence, 
after  a  fair  trial  conducted  according  to  the  ordinary  kw  of 
the  country,  be  adverse  to  him. 

These  cases  are  rarely  such  as  concern  the  individual  cha- 
racter of  the  Sovereign ;  they  are  generally  such  as  concern 
the  collective  character  of  the  State,  as  represented  by  the 
Sovereign. 

The  cases  of  persons  proceeded  against  for  libelling  the 
Emperors  Paul  and  Buonaparte,  have  been  already  considered 
as  falling  under  the  latter  predicament  (t).  Plots  and 
conspiracies  against  a  foreign  Sovereign  ought  to  be  tried 
and  punished  by  the  Courts  of  the  State  in  amity  ivith  that 
Sovereign  in  which  they  are  planned  (j). 

The  President  of  a  Republic,  when  he  represents  the 
Republic,  is  entitled  to  Ihe  same  rank  and  honours  as  a 
Sovereign  both  at  home  and  abroad  (A). 

The  Sovereign  who  accepts  any  office,  civil  or  military, 
in  another  State,  quoad  hoc  submits  himself  to  the  authority  of 
that  State ;  e.g.  The  foreign  Sovereigns  who  served  recently 
in  the  army  of  the  King  of  Prussia  (/). 

CIV.  The  Sovereign  who  travels  through,  or  sojourns 
temporarily,  for  whatever  cause  (m),  in  a  foreign  State,  is 
entitled  to  an  immunity  from  the  civil  jurisdiction  therein. 
Even  the  private  individual  under  these  circtunstancesj  much 
more  the  Sovereign  does  not  become  "  civis,"  or  even  "  incola," 
but  remains  "  advena  "  (n). 

It  is  not  worth  while  to  enter  into  the  discussion  whether 


(t)  Vol.  i.  pp.  626-6. 

(J)  See  Trial  of  Bernard  for  attempted  asMssination  of  Napoleon  IIL — 
Ann,  Reg,  1868 ;  Law  Cases,  p.  810. 

(k)  BluntscMiy  ss.  128,  134.  (/)  lb.  131. 

(m)  Bynkershoek,  c.  iii.,  suggests  four: — 

1.  Ut  res  suas  ipse  agat. 

2.  Ut  litem  obortam  ipse  transactione  componat. 

3.  Ut  discat  ex  rationibus  alieni  imperii  quod  ad  suum  transierat. 

4.  Soliiis  animi  et  oblectationis  gratia, 
(n)  Mary  Queen  of  Scots,  JSefter,  106,  n.  4. 
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this  immunity  be  the  result  of  natural  law  or  of  established 
custom. 

It  is  only  in  more  modem  times  that  this  exterritoriality 
has  become,  as  it  may  now  be  considered,  a  settled  rule  of 
International  Law. 

A  certain  amount  of  jurisdiction  (o)  over  the  persons  com- 
posing the  suite  of  Sovereigns  seems  to  be  a  corollary  from 
this  proposition.  This  jurisdiction  is  limited  in  most  coun- 
tries to  matters  of  a  dvU  character. 

Martens,  following  De  Real,  qualifies  the  generality  of 
the  proposition  by  these  conditions : — 

1.  That  the  Sovereign  have  not  entered  the  foreign  State 
clandestinely. 

2.  That  he  be  an  actually  reigning  Sovereign,  or  recog- 
nised as  such  by  the  foreign  State. 

3.  That  he  have  not  submitted  himself  to  the  jurisdiction 
by  entering  into  the  military  service  of  the  State,  or  by  some 
equivalent  act  of  implied  submission  to  its  authority.  These 
two  last  exceptions  appear  to  be  well  founded ;  in  their  ab- 
sence the  rule  ^^  par  in  parem  non  habet  potestatem "  (jp) 
prevails,  and  one  Sovereign  remains  exempt  from  the  civil 
jurisdiction  of  another. 

CV.  With  respect  to  criminal  jurisdiction^  the  foreign 
Sovereign,  as  a  general  proposition,  is  exempt  from  it.  Ex- 
treme cases  may  be  put  which  would  make  the  rule  inappli- 
cable.    If,  indeed,  he  should  abuse  the  hospitality  of  the 


(o)  "  Man  gestattet  Dim  daselbet  die  CYt^tT-Qerichtbarkeit  iiber  sein 
Gefolge."— JOti^,  8.  60. 

''Fac,  principem  homicidia  et  rapinas  perpetrare,  irruere  in  quosTis 
homines,  ncn  tuos  tantutn"  &c. — Bynk,  c.  iii. 

"  En  vertu  de  cette  exterritorialitd  on  accorde  aussi  k  des  monarques 
strangers  la  joridiction  [ciyile  au  moins]*  sur  lea  gens  de  leur  suite; 
mais  on  ne  pent  leur  attribuer  le  droit  d'exercer  pendant  leur  s^jour  tons 
les  diff($ren8  droits  de  souverainet^  qui  produiraient  leurs  effets  sur  T^tat 
on  ils  se  trouyent.^ — Martens,  1.  6,  s.  172. 

•  The  bracketed  words  are  inserted  by  the  editor,  IHnheiro  Ferreira, 

(p)  Maxim  cited  by  the  defenders  of  Mary  Queen  of  Scots. — Camden^s 
EHiiobah  (ed.  1688),  b.  iii.  a.d.  1688,  p.  370. 

See,  too,  Zcmch,  De  Jud.  inter  Oentes,  p.  2,  s.  2,  qu.  6. 
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kingdom  (7),  he  may  be  ordered,  like  a  delinquent  ambassadory 
to  depart  from  it  without  delay. 

If  he  should  contrive  or  perpetrate  any  offence  against  the 
welfare  or  laws  of  the  country  in  which  he  is  a  guest,  Inter- 
national Law  would  warrant  the  authorities  of  that  country 
in  preventing  the  commission  of  the  offence,  by  placing  him 
under  necessary  restraint,  and  in  subsequently  demanding 
satisfaction  for  the  injury,  at  the  hands  of  the  country  of  this 
delinquent  representative. 

We  may  go  a  step  further  and  say,  that  his  acts  of 
violence  may  be  met  by  violence,  and  that  if  he  perish  in 
consequence  of  the  resistance  opposed  to  his  unlawful  con- 
duct, no  maxim  of  International  Jurisprudence  is  violated. 

C  VI.  But  may  the  delinquent  Sovereign,  under  any  cir- 
cumstances, be  rendered  amenable  to  the  criminal  jurisdiction 
of  a  foreign  country  ?  It  is  difficult  in  a  treatise  on  law  to 
answer  a  question  which  is  founded  upon  the  supposition 
that  the  representatives  of  the  majesty  of  the  law  are  the 
criminals  to  be  tried  by  the  law. 

If,  however,  the  question  must  receive  a  cat^oiical  answer, 
the  answer  must  be  in  the  negative  (r). 

The  historical  precedents  which  might  appear  to  oounte- 

{q)  "  Quare  ut  extremum  est  in  legato  ut  jubeatur  Imperio  excedere, 
sic  et  in  Principe  statuerem,  si  jus  hospitii  violet.  Sed  nee  fiine  cantio* 
nibus  ea  res  transigenda  est.  Quid  si  enim  more  latronis  in  vitam,  in 
bona,  in  pudicitiam  cujusque  imiat,  nee  secus  atque  hostiscapta  grajBsetar 
in  urbe  P    Poterit  utique  detineri,  forte  et  occludi,  quamvis  per  turbam 

malim,  quam  constituto  judido Si  Prinoepa  in  alieno  Imperio 

manu  rem  agat,  vel  per  se,  vel  per  oomites,  quin  manu  repelli  posait, 
non  puto  dubitandum.  Si  vero  quid  machinetur  adversus  Principem  hos- 
pitem,  ejusve  Imperium,  si  aliud  commune  delictum  perpetret,  satis,  puto, 
fiet  rationi  et  Juri  G^tium,  si  quod  hie  Jus  Qentium  est,  si  jubeatur 
finibus  Imperii  ezcedere,  nee  amplius  turbare  rempublicam  nostram.'* — 
Bf/nk.  e.  iii. 

(r)  Bpnkershoek,  refbrring  himself  for  a  solution  of  the  difficulties 
growing  out  of  this  subject  to  ^'  ratio ''  and  "  usus  ^  (as  the  legitimate 
interpreters  of  International  Law),  arrives  at  this  conclusion: — '^Qain 
fere  eo  deveniendum  est  ut  negandum  videatur,  banc  rem  Jure  Gentittm 
definitam  esse,  Tel  definiri  posse*"— >C.  iii. 

Hejffter,  b.  L  s.  102. 
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nance  a  contrary  opinion  are  valueless.  "  Nihil  igitur  In  hoc 
*^  argumento  proficies  rebus  similiter  a  gentibus  judicatis/' 
is  the  just  observation  of  Bynkershoek  («). 

C  VII.  It  is  obvious,  moreover  (t),  that  this  class  of  cases 
is  happily  so  rare,  and  the  instances  cited  are  so  exceptional 
in  their  nature,  both  from  their  own  circumstances  and  from 
the  periods  of  history  in  which  they  happened^  that  Inters 
national  Law  cannot  rely  upon  them  as  exponents  of  usage 
in  this  arduous  matter,  but  must  guide  the  inquirer  by  the 
reason  of  the  thing  applied  to  the  exigency  of  each  particular 
occurrence. 

International  Law,  like  the  Civil  Law,  must  pass  by, 
without  attempting  to  bring  under  exact  rules,  anomalies 
which  a  sudden  emergency  may  create,  or  to  provide  remedies 
beforehand  for  all  imaginable  contingencies  {u). 

The  excellent  sense  of  Bynkershoek  appears  in  these, 
among  other  concluding  remarks  upon  this  subject  :  ''  Non 
^'  adeo  frequentes  sunt  ipsorum,  qui  imperant,  Principum  in 
'^  alienis  Imperils  peregrinationes,  minus  frequentia  crimina 
'*  vel  debita,  quas  huic  disputationi  causam  prsebere  possint, 
"  ety  quicquid  sit,  ob  persoruB  sanciitatemj  eo  semper  tempera- 
''  mento  utimur^  ne  ob  minima  qumque  magnum  exemplum 
"  statuamus  "  (ar). 

CVIII.  The  privilege  of  exterritoriality  is  extended  to 
the  moveable  effects  which  foreign  Sovereigns  carry  with 
them. 

The  common  usage  of  Europe  exempts  such  effects  from 
the  payment  of  custom  duties  and  the  visitation  of  custom- 
house officers  (y).  The  immunity  is  further  extended  by 
general  comity  to  goods  destined  for  a  foreign  Sovereign 
or  his  family  in  their  transit  through  foreign  countries ; 


(«)  Byrikerthoekf  c.  iii.  (t)  See  next  chapter,  on  Embassy. 

(u)  *^  Jura  constitui  oportet,  ut  dixit  Theophrastus,  in  his  que  cirl  rh 
frXcurrov  accidunt,  non  que  ex  napaK6yov,^ — Dig,  i.  8,  8. 

'*  Th  yap  (hra^  fj  dW,  ut  ait  Theophrastus,9rapa^aiyovaiy  oX  voimBWiuJ*'-^ 
lb.  6. 

(x)  Bynkershoek,  c.  iii.  (y)  Bhtntsehli,  s.  188. 
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though  this  privilege  has  sometimes,  as  in  the  Treaty  of  Peace 
between  Russia  and  Saxony  In  1745  {z),  been  the  subject  of 
an  express  stipulation. 

As  to  other  private  property  of  a  foreign  Sovereign,  both 
moveable  and  immoveable,  it  is,  according  to  very  high  au- 
thorities on  International  Law,  liable  to  arrest,  adjudication, 
and  sequestration  by  the  municipal  tribunals,  and  to  the  taxes 
and  imposts  of  the  local  government  (a). 

"  Usu  gentium  invaluit,"  says  Bynkershoek,  '^  ut  bona, 
'^  quas  Princeps  in  alterius  ditione  sibi  comparavit,  sive 
<<  haereditatis,  vel  quo  alio  titulo  acquisivit.,  perinde  ha- 
^'  beantur,  ac  bona  privatorum,  nee  minus  quam  h»c  sub- 
^^jiciantur  oneribus  et  tributis."  And,  speaking  of  a 
difference  of  opinion  on  the  point,  he  adds  hia  approbation 
of  Hilliger's  Commentary  on  Donellus  (b)  as  follows:  "  Sub- 
**  ditum  vocat  (principem)  ratione  fori,  et  executionis,  quam 
**  judex  forte  decrevit  in  rem  sibi  subjectam,  sive  mobilem, 
^*  sive  inmobilem,  sive  pecuniam,  ex  quacunque  tandem  causa 
"  debeatur ;  utique,  si  me  sequaris,  sic  ea  interpreter  **  (c). 

C  VIII  A.  The  exterritoriality  of  those  ships  belonging  to 
Sovereigns,  which  are  used  as  ships  of  war ^h^R  been  commented 
upon  in  the  previous  volume  of  this  work  (rf). 

The  last  decision  of  the  English  Admiralty  jurisprudence 
upon  the  exterritoriality  of  ships  of  war  was  in  the  case  of 


(a)  Vide  Art.  10. 

(a)  Bynkershoek,  who  insiBts  strongly  upon  the  liability  of  the  Sow- 
reign's  private  property  to  arrest,  in  the  same  manner  as  the  property  of 
any  private  person,  would  allow  this  exception :  ''  Oavendum  autem  est, 
ne  res  ad  injuriam  vergat,  nee  quod  inter  privatos  summum  jus  est,  ex 
iniquis  forte  Pragmaticorum  Decretis,  id  summa  injuria  ad  Principes  por- 
rigamus.  Ajunt  illi,  vel  rem  minimam  arresto  detentam  suffioere  ad 
Buhjectionem  fori.  Largiamur  inter  privatos,  sic  enim  ohtinuit,  sed  an 
ita  Principis  equus,  per  alterius  ditionem  transiens,  poterit  includi,  ut 
causam  prseheat  foro  P  Si  me  auctorem  sequaris,  non  poterit,  nee  quic- 
quam  magis  erit  contra  priesumptam,  si  non  testatum,  mentem  Qentium.*' 
—0.  iv. 

(6)  HUUger  ad  DcneU,  1.  xvii.  c.  xvii.  lit.  A. 

(c)  Bynkershoek,  c.  iv.  (d)  Vol.  i.  pp.  475-481. 
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The  Constitution  (e).  In  that  case  this  exterritoriality  was 
holden  to  extend  to  exempt  the  ship  of  war  from  arrest  by 
Admiralty  process,  even  to  enforce  a  claim  for  salvage. 
In  the  later  case  of  The  Parlement  Beige  (/),  which  was 
not  a  ship  of  war  but  a  packet-boat,  but  which  was  the 
property  of  the  King  of  the  Belgians,  the  Court  of  Appeal 
appear  to  have  rested  the  privilege  of  immunity  from  process 
upon  the  public  character  of  the  ship,  or  upon  its  being  the 
property  of  the  Sovereign.  This  Court  held  that  litigation 
by  procedure  in  rem  against  the  property  of  a  Sovereign  was 
not  distinguishable  in  principle  from  personal  litigation  against 
the  Sovereign ;  and  it  accordingly  held  the  ship  in  question 
to  be  exempt  from  Admiralty  process.  This  decision  seems 
to  put  considerable  limitation  upon  the  doctrine  laid  down  by 
Bynkershoek  as  cited  in  the  last  preceding  section. 

CIX.  Bynkershoek  and  Martens  (^),  who  adopts  his 
view,  draw  no  distinction  between  the  moveable  and  im- 
moveable private  property  of  the  foreign  Sovereign ;  and,  as 
far  as  the  reason  of  the  thing  and  the  sentences  of  the 
Dutch  tribunals  are  concerned,  their  opinion  seems  well 
founded. 

It  must  be  admitted,  however,  that  the  comity  at  least  of 
various  nations  has  adopted  this  distinction,  and,  moreover, 
that  it  would  be  placed,  with  the  sanction  of  eminent  jurists, 
among  the  rules  of  positive  law. 

Not  many  years  before  Bynkershoek  wrote  his  treatise, 
**  De  Foro  Legatorum,"  the  Kiug  of  Prussia  was  cited  into 
a  Dutch  Court  as  a  defendant  in  the  matter  of  the  succession 

to  the  Principality  of  Orange. 

-  ■  I  ,1.11  p   .  I  1 1 ..    .. 

(a)  i.  -K.  4  P.  D.  p.  89  (1870).  (/)  Z.  J2.  4  P.  D.  p.  129  6  P.D. 
197  (1880). 

(ff)  Martens,  1.  v.  a,  173,  quite  to  the  same  effect. 

Bynkershoek  overthrows  Evbei's  opinion  to  the  contrary. — De  Jure 
Civ,  1.  3,  8.  2,  c.  2,  n.  21,  adtU.Dein  Jus  Vocandi. 

The  caaee  cited  by  Muber  and  others,  Bynkershoek  refers  to  the  comity 
and  humanity  of  princes  exercised  on  particular  occasions. 

JDiiber,  s.  40,  confines  the  liability  to  immoveable  property. 

Heffter  seems  to  be  of  the  same  opinion ;  and  Huber  has  been  already 
mentioned. 
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He  appeared  and  contested  the  suit  (A),  and  appealed 
(a.d.  1716)  to  the  Supreme  Court  of  the  Senate,  before 
which  he  seems  neither  to  have  prosecuted  nor  abandoned 
his  appeal,  and  yet  eventually  to  have  been  successful  in 
causing  the  sentence  of  the  Court  below  to  be  reversed 
(a.d.  1719),  Probably,  in  this  case  the  property  was  of 
both. a  moveable  and  immoveable  description. 

The  practice  of  the  English  Courts,  both  of  Equity  and 
Common  Law,  has  been  in  favour  of  the  privileged  exemp- 
tion of  Sovereigns  in  all  matters  of  private  contract. 

In  1844  the  Duke  of  Brunswick  filed  a  bill  against  the 
Ejng  of  Hanover ;  and  the  Master  of  the  Bolls  held  (t)  that 
his  Majesty  was  exempt  from  the  jurisdiction  of  the  Courts 
in  this  country  for  any  acts  done  by  him  as  King  of  Hano- 
ver, or  in  his  character  of  sovereign  prince ;  but  that,  being 
a  subject  of  her  Majesty  Queen  Victoria,  he  was  liable  to 
be  sued  in  the  Courts  of  this  country  in  respect  of  any  acts 
and  transactions  done  by  him,  or  in  which  he  might  have 
been  engaged,  as  such  subject ;  and  that  in  respect  of  any 
act  done  by  him  out  of  this  realm,  or  any  act  as  to  which  it 
might  be  doubtful  whether  it  ought  to  be  attributed  to  the 
character  of  sovereign  prince  or  to  the  character  of  subject, 
the  same  ought  to  be  presumed  to  be  attributable  rather  to 
the  character  of  sovereign  prince  than  to  the  character  of 
subject.  And  it  was  also  holden  by  the  Bolls  Court,  that  in 
a  suit  against  a  sovereign  prince  who  is  also  a  subject,  the 
bill  ought,  upon  the  face  of  it,  to  show  that  the  subject-matter 


(K)  He  was  much  offended.  Bpnkershoek  says  (c.  iv.)*  ''GlMuola 
edicti,  per  oampemamf  ut  fit,  populo  significata;"  and  which,  he  gravelj 
Bays,  might  as  well  be  omitted  when  the  prince  has  an  ambassador  who 
will  leceiTe  service  of  the  citation. 

**  Citation  au  son  du  tambour,^  Martens  BKya,  1.  v.  s.  173,  n.  (a),  but  no 
doubt  BynkershoeJ^i  version  is  correct. 

Orotius,  1.  ii.  c.  xviii.  10 :  "  Nee  metuendum  est  quod  quidam  putant, 
ne  si  id  juris  sit  nemo  inveniatur  qui  cum  legato  contraheie  yelit.  Nam 
et  regtlnu  qui  eogi  nequeunt  rum  demmt  creditcres!* 

(f)  Duke  of  Brunswick  v.  King  ofManover.—6  Bear.  1 ;  Affirmed  2  H. 
L.  Oa.  !• 
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of  it  constitutes  a  case  in  which  a  sovereign  prince  is  liable 
to  be  sued  as  a  snbject. 

And  in  a  case  in  the  English  Court  of  Queen's  Bench  (J), 
it  has  been  held  that  no  English  Court  has  jurisdiction  to 
entertain  an  action  against  a  foreign  Sovereign  for  anything 
done>  or  omitted  to  be  done  hj  him  in  his  public  capacity 
as  representative  of  the  nation  of  which  he  is  the  head ;  and 
therefore  in  an  action  entered  in  the  Lord  Mayor's  Court 
against  the  Queen  of  Portugal,  ^*  as  reigning  Sovereign  and 
"  supreme  head  of  the  nation  of  Portugal,"  to  recover  a 
debt  alleged  to  be  due  from  the  Portuguese  Government, 
and  in  which  a  foreign  attachment  had  issued,  according  to 
the  custom  of  the  City  of  London,  the  Court  made  absolute  a 
rule  for  a  prohibition  to  restrain  proceedings  in  the  action 
and  in  the  attachment  And  the  same  principle  was  applied 
where  a  case  was  entered  in  the  Lord  Mayor's  Court 
against  the  Queen  of  Spain,  not  expressly  as  reigning 
Sovereign  and  head  of  the  Spanish  nation,  but  where 
it  appeared  by  affidavit  that  the  plaintiff's  sole  cause  of 
action  arose  upon  a  Spanish  Government  bond,  purporting 
to  have  been  issued  under  a  decree  of  the  Cortes  sanctioned 
by  the  Regent  of  Spain  in  the  name  of  the  Queen,  then  a 
minor. 

In  Yavasseur  v.  Krupp  (A),  it  was  decided  that  the 
English  Courts  have  no  jurisdiction  to  prevent  a  foreign 
Sovereign  from  removing  his  public  property  in  this  country, 
although  such  property  may  be  in  one  point  of  view  the 
cause  of  dispute  between  two  private  suitors,  and  that  the 


(J)  De  Haber  v.QiUMdi  of  Portugal, 

Wadaworth  y.  Queen  of  Spam,  1861, 17  Q.  B.,  171. 

Ot  The  Secretary  of  State  in  Council  of  India  v.  Kamachee  Boye  Sahaba, 
13  Moore  P.  C.  76. 

Nabob  of  Areot  t.  Eaet  India  Company,  2  Veeey  Junior,  66 ;  and 

The  Niational  Bolivian  Navigation  Company  t.  WiUfm,  Law  J2^.  6 
Appeal  Caeee,  176. 

(*)  Z.  J2.  9  Oh.  D.  861  (1878).  See  alflo  Ttoycroes  v.  Dreyfw,  L.  B. 
6  Oh.  D.  606  (1877). 
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foreign  Sovereign  would  not  lose  his  rights  in  this  respecty 
although  in  order  to  obtain  his  property  he  submitted  to  be 
made  ad  hoc  a  defendant  in  the  suit. 

Where,  however,  the  property  in  dispute  is  a  fond  of 
money  deposited  in  the  hands  of  trustees  or  stakeholders, 
the  English  Courts  are,  it  appears,  competent  to  entertaia 
any  question  as  to  the  application  of  the  fund  and  to  award 
it  to  the  person  whom  they  deem  entitled,  although  in  so 
doing  they  may  be  deciding  adversely  to  the  claims  of  a 
foreign  Sovereign  or  government  which  has  pretensions  to  the 
fiind(/). 

In  1828,  the  French  Court,  the  Tribunal  Premiere  Instance 
{Ire  Chambre)^  upheld  the  principles  which  have  been  stated 
in  two  instances :  one,  an  action  brought  by  a  French  firm 
against  the  Spanish  Government  (m) ;  another,  in  which  an 
action  was  brought  by  a  French  company  against  the  Be- 
public  of  Haiti  (n).  In  both  cases  judgment  was  given 
upon  the  same  principle  of  International  Law,  namely,  the 
independence  of  foreign  Sovereigns. 

In  the  first  case,  the  President  Moreau  delivered  the 
following  judgment : — 

^'  Attendu  que  le  droit  de  juridiction  est  une  Emanation 
**  de  la  souveramet^ ; 

'^  Attendu  que  Tart.  14  du  Code  civil  ne  pent  Stre  appli- 
'^  qu6  &  un  souverain  Stranger,  d'abord  parce  qu'il  ne  dispose 
^*  que  pour  les  obligations  contractees  envers  un  Fran9ais 
"  par  un  individu  Stranger,  et  encore  parce  qu'onne  pourrait 
''  r^tendre  aux  souverains  Strangers  sans  porter  atteinte  au 
^'  droit  qu'a  tout  gouvemement  ind^pendant  d^Stre  seul  juge 
'^  de  ses  actes ; 

^*  Attendu,  en  fait,  que  Popposition  form4e  par  la  maison 


(0  M<^gan  v.  Larivi^e,  i.  i2.  7  H.  L.  423. 

(m)  Affaire  de  la  maisan  Balguerie,  de  Bordeaux,  centre  le  Oowseme- 
m^  etpagncl  (voir  la  Gazette  dee  Trtbunatuv  dee  19  et  26  avrif). 

(n)  Affaire  de  MM.  Temaux,  Oatidolphe  et  Compagnie,  contre  la 
E^pMi^[ue  aJSaUi  (voir  la  OazeUe  dee  TrUmnaux  du  26  aifril). 
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*^  Balguerie  entre  les  mains  d'Aguado,  a  pour  cause  l'ex6- 
'^  cution  d'un  traits  pass6  entre  S.M.  catholique  et  cette 
^^  maison  pour  Taffr^tement  d'un  certain  nombre  de  navires 
^*  destines  k  transporter  les  troupes  du  gouvemement  es- 
*'  pagnol ; 

"  Qu'un  pareiltraite  est  evidemment  un  acte  d'adminis- 
"  tration  pubKque  et  ne  pent,  sous  aucun  rapport,  etre  con- 
*'  sid£r6  comme  un  contrat  privfi ; 

'^  Attendu,  d'un  autre  cdt6,  que  les  deniers,  sur  lesquels 
'^  Popposition  a  6t6  form^e,  sont  des  deniers  publics  destines 
**  au  paiement  de  Temprunt  royal  espagnol,  et  qui  ne  pour- 
^'  raient  etre  saisis  sans  entraver  la  marche  de  ce  gouveme- 
**  ment ; 

'*  Qu'admettre  une  personne  privee  a  saisir  en  France  les 
•*  fonds  d'un  gouvemement  etranger,  serait  violer  les  prin- 
'*  cipes  sacr&  du  droit  des  nations,  et  s'exposer  ainsi  k  des 
**  repr^ailles  funestes ; 

"  Attendu,  enfin,  que  les  jugemens  des  Tribunaux  fran9ais 
"  6tant  sans  autorit^  hors  du  royaume,  le  gouvemement  es- 
'*  pagnol  ne  pourrait  pas  Stre  force  de  s'y  soumettre,  et  par 
^^  consequent  de  reconnaitre  la  validity  du  paiement  qui 
'^  serait  fait  par  Aguado ; 

"  D'oii  il  suit  que  le  Tribunal  est  incompetent. 

"  Fait  main-lev^e  de  I'opposition,  etc."  {o). 

On    April   16,    1847,  one  of   the   French  Courts,  the 
Tribunal   Civil  de  la   Seine,  pronounced  a  very  important 
judgment  on  the  same  subject. 

A  M.  Solon  brought  an  action  against  Mehemet-Ali, 
Viceroy  of  Egypt,  for  100,000  francs,  alleged  to  be  due  to 
him  for  his  services  in  founding  and  superintenduig  a  school 
at  Cairo.  Mehemet-Ali  was  very  ably  defended  by  M.  Odilon 
Barrot,  principally  upon  the  ground  that  a  foreign  Govern- 
ment could  not,  according  to  the  principles  of  International 


(o)  "M.  le  President  Jarry  a  prononc^  dans  I'affaire  Ternatuv-Oendolpke 
un  jugement  semblable  et  motive  aussi  but  rind^pendance  des  souveraine- 
i^r^Gazate  d€3  Tribunaux-  (3  mai  1828), 
VOL.  II.  L 
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Law^be  sued  in  an  action  of  this  description.  The  Tribunal 
decided  in  conformity  with  this  principle,  and  deliyered  the 
following  judgment  (p) : — 

"  Attendu  que  selon  les  principes  du  droit  des  gens,  les 
*^  Tribunauxfran9aisn'ontpasjuridiction  sur  les  gouveme- 
"  mens  Strangers,  a  moins  qu'il  ne  s'agisse  d'une  action  i 
*'  I'occasion  d'un  immeuble  poss^d^  par  eux  en  France  conune 
"  particulier,  ce  qui  emporte  attribution  territoriale  et  exe- 
"  cution ; 

**  Attendu  qu'en  matifire  de  declinatoirele  juge  doit  avant 
^^  tout  consulter  les  termes  de  la  demande  ; 

*'  Attendu  que  Taction  de  Solon  est  une  action  personnelle 
"  qu'il  motive  sur  un  pr^tendu  engagement,  dont  la  rapture 
"  lui  aurait  cause  un  prejudice ; 

"  Attendu  que  toutes  les  expressions  de  la  demande  lui 
"  donnent  le  caractere  personnel  et  r^velent  qu'elle  est 
"  dirigee  contre  le  gouvernement  ^gyptien,  et  non  contre  un 
"  particulier ; 

"  Attendu  que,  pour  appr^cier  cette  demande,  il  ne  faudrait 
"  pas  examiner  un  acte  particulier  ay  ant  pour  cause  un  interet 
"  priv6,  mais  unacte  administratif  et  gouvememental,.  inter- 
"  venu  entre  un  gouvernement  et  un  fonctionnaire,  auquel  il 
"  a  6t6  conf^re  un  emploi  et  une  mission  dont  le  demandeur 
''  a  dd  poser  les  consequences  ;  qu'il  serait  en  outre  n^cessaire 
'^  de  rechercher  les  causes  de  la  rupture  qui  motive  Taction ; 
^^  que  de  pareilles  appreciations  ne  sauraient  appartenir  a  la 
"  juridiction  fran9ai8e ; 

"  Attendu  que  la  demande  ne  tend  pas  seulement  k  fairc 
"  valider  des  saisies-arrets  pratiqu^es  sur  des  marchandises 
"  appartenant  soit  au  gouvernement  egyptien,^oit  &  Mehe- 
"  met-Ali  personnellement,  mais  d'abord  et  avant  tout  pr^- 
"  judiciellement,  d  obtenir  contre  ce  gouvernement  la  sonune 
"  de  100,000  francs  de  dommages-int6rets ; 

"  Re9oit  S.  A,  Mehemet-Aliopposantaujugement  rendu 


(/))  Gazette  des  Tribunaux  du  17  aviil  1817. 
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'^  par  d^faut^  le  25  aoiit  1846^  et  falsant  droit,  declare  ledit 
"  jugement  non  avenu ; 

'^  Se  d^lare  incompetent  sur  la  demande  introduite  par 
"  M.  Solon^  et  le  condamne  aux  depens  "  {q) 

In  the  case,  however,  of  the  Charkieh  (r),  a  ship  belonging 
to  the  Khedive  of  Egypt,  which  was  arrested  bj  a  warrant 
out  of  the  High  Court  of  Admiralty  of  England  to  answer 
a  suit  for  damage  rendered  in  a  collision  between  her  and 
another  ship  in  the  river  Thames,  the  Court  of  Admiralty 
held,  upon  an  historical  review  of  the  public  acts  and  docu- 
ments constituting  his  position,  and  also  upon  reference  to  the 
British  Foreign  Office  as  to  the  recognition  accorded  by  her 
Majesty  to  the  £[hedive,  that  the  Khedive  of  Egypt  was  not 
at  that  time  a  Sovereign  Prince,  and  that  his  ships  were  not 
entitled  to  the  privilege  of  exterritoriality  {$). 

ex.  If  a  dispute  arise  between  two  Sovereigns  as  to 
the  ownership  of  private  property,  it  is  said  {t)  that  the  dis- 
pute cannot  be  decided  in  the  municipal  tribunal  of  the  State 
over  which  either  Sovereign  presides ;  and  that  arrests  or 
executions  made  by  the  decrees  of  such  Courts  would  be,  in 
fact,  reprisals,  and  not  civil  proceedings.  This  observation 
canhardly,  however,  apply  to  a  case  where  the  property  is 
locally  situated  in  the  jurisdiction  of  either  State.  In  that 
case,  however,  much  must  depend  upon  the  mode  in  which 
the  judges  who  try  the  question  are  appointed  ;  their  entire 
independence,  as  in  England,  of  the  Crown  would  be  a  very 
material  circumstance.  Much  also  might  depend  upon  the 
mode  of  conducting  the  trial,  with  respect  to  there  being  a 
full  opportunity  of  stating  the  case,  of  choosing  the  advocate 
with  respect  to  the  latitude  allowed  to  him  in  the  use  of 
every  argument  considered  by  him  necessary  for  his  client, 
the  adherence  to  the  rules  of  evidence  which  are  common  to 
all  civilised  nations,  the  permission  to  produce  all  witnesses 


iq)  See  Blwntschli,  s.  139.  (r)  Law  JRep.  4  Adm,  ^  Ecc.  65. 

\i)  Vide  ante,  p.  140,  vol.  i.  pp.  143,  481. 
t)  MartenBf  1.  v.  e.  178. 

1.2 
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deemed  necessary  bj  him ; — if  due  regard  were  paid  to  all 
these  requirements  of  justice,  it  would  be  difficult  to  deny 
the  jurisdiction  of  the  State  over  property  situated  within 
its  confines,  although  it  might  appertain  to  a  foreign  Soye- 
reign. 

The  decision  of  the  tribunal  of  a  third  country  upon  the 
property  in  dispute  between  two  Sovereigns,  if  the  juris- 
diction of  the  tribunal  was  properly  founded  {forum  rei  sites ; 
hereditatis  arrestt),  is  held  to  be  binding  upon  both  litigants. 

CXI.  Nations  may,  of  course,  invoke  the  arbitration  of 
a  third  country,  or  may  voluntarily  submit  their  claims  to 
the  decisions  of  its  tribunals.  Spain  and  Portugal,  as  we 
know  from  the  Advocationes  Hispanicas  of  Albericus 
Gentilis  (it),  submitted  to  the  decisions  of  International 
Law  pronounced  upon  their  captures  in  the  Admiralty 
Courts  of  England. 

Whether  and  how  far  the  armies  of  a  nation  may  be  em- 
ployed in  vindicating  the  private  rights  of  tlieir  Sovereign 
is  a  consideration  of  Public  and  Constitutional  rather  than 
of  International  Law  ;  but  it  is  quite  in  accordance  with  the 
principles  of  that  law  that  the  national  armies  should  be 
employed  for  such  an  object  {x), 

CXII.  The  same  remark  is  applicable  to  the  case  of 
injuries  affecting  the  family  of  the  Sovereign.  "  Le  droit 
"  des  gens,"  Martens  observes  (y),  "  n'est  pas  viole  lorsqu'un 
"  souverain  embrasse  la  juste  cause  des  membres  de  sa 
"  famille,  dans  des  cas  ou  il  serait  en  droit  de  prot^ger  le 
^^  moindre  de  ses  sujets,  ou  de  pf eter  le  secours  sollicite  par 
*^  un  prince  etranger." 

The  various  domestic  ties  which,  in  the  course  of  centuries. 


(m)   Vide  antey  vol.  i.  p.  247.  (x)  Martens,  1.  v.  58. 173-4. 

(y)  lb.  8.  174.  He  refers,  in  a  note,  to  the  instances  of— Caroline 
Matilda  in  Denmark ;  Frederica  Sophia  in  Holland  ;  Marie  Antoinette  in 
France. 

Fhman,  IlisL  de  la  Dipl.  franq.  i.  .378 :  ii.  2«0.  Peace  of  Hymick, 
art.  8,  may  he  consul  tod  for  some,  amoujr  man}',  instances  of  the  private 
quarrels  of  Sovereigns  supported  hy  their  suhjects. 
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have  bound  together  the  reigning  houses  of  Europe,  have 
in  former  times  given  to  them  the  appearance  of  a  common 
family,  from  which  all  the  kings  of  Europe  were  descended. 
The  French  Revolution,  and  the  events  subsequent  to  it, 
have  greatly  effaced  this  appearance  (z).  The  various 
customs  which  form  a  Code  of  Regal  Comity,  the  notifica- 
tions of  accessions,  births,  marriages,  deaths;  the  inter- 
change of  presents  and  congratulatory  messages ;  the  re- 
ception of  foreign  Powers,  the  compliments  paid  to  them  on 
their  arrival  and  departure,  and  on  their  travel  through  the 
country,  do  not  seem  to  deserve  any  formal  commentary  in 
this  work. 

"  On  sent,"  says  Martens,  who  touches  lightly  upon  them, 
"  que  tout  depend  ici  des  circonstances,  et  qu'il  n'est  pas 
"  question  de  droit  parfait  "  (a). 

CXIII.  The  personal  rights  incident  to  the  Sovereign 
cease  by  his  civil  as  well  as  his  natural  death. 

If  the  Sovereign  have  abdicated  (J)  or  been  lawfully 
deposed,  and  his  abdication  or  deposition  be  recognised  by 
other  States,  there  is  no  doubt  that  any  privileges  accorded 
to  him  during  his  residence  in  foreign  countries  depend 
entirely  upon  the  course  which  the  authorities  in  those 
countries  deem  it  expedient  to  adopt.  His  legal  title  to 
international  rights  and  favours  has  ceased.  This  position 
is  not  impugned  by  the  case  usually  cited  of  Christina,  the 
ex-Queen  of  Sweden  (c).     She  lived  many  years  after  her 


(s)  **  Lea  liens  de  parents  ou  d'ftlliasce  de  famille  entre  les  Cours  ne 
doimeiit  ftucun  rang  &  leurs  employes  diplomatiques.  II  en  est  de  meme 
dee  alliances  politiques/' — XVII.  lUglement  mr  le  Rang  entre  les  Agens 
dipionuUigues  (10  tnars  1S16,  art.  vi.),  Acte  du  C<mgrh  de  Vienne,  mgne  le 
9jwn  IS16.— 'Martens.  Bee.  de  TV.  vol.  x.  p.  879. 

(<i)  Martens,  1.  v.  s.  171. 

*' Europaische  Volkersitte  aber  nicht  Rechtspflichte,"  Kliiber  justly 
remarks,  s.  49. 

(6)  Heffier,  s.  57. 

See  the  formal  instrument  of  abdication  of  the  Empire  of  Brazil  by 
Don  Pedro,  De  Garden,  TraitS  de  Dipl  iii.  213-18. 

(c)  De  Martens,  Causes  c4L  u. 
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abdication,  and  was  not  only  allowed  royal  honours,  but, 
while  resident  in  France,  put  to  death  with  impunity  (1657) 
her  chamberlain  MonaldeschL  ^^  Quod  factum,"  Bynkershoek 
says,  ^^  Galli  quamvis  indignabundi  impune  transmiserunt 
^^  ex  impotentia  muliebri,  dicet  alter,  alter  vero  ex  Jure 
"  Gentium  ut  optimum  maximumque  est  *'  (rf).  It  is  dear, 
however,  that  Christina  was  justiciable  for  this  murder 
before  the  French  tribunals,  unless,  perhaps,  the  French 
authorities  had  debarred  themselves  by  their  previous  ac- 
knowledgment of  her  title  to  the-  International  rights  of  a 
Sovereign.  In  any  case  her  instant  dismissal  from  the 
kingdom  was  the  very  slightest  vindication  of  the  offended 
law  which  France  should  have  exacted  (e), 

Mary  Queen  of  Scots,  at  the  time  of  her  pretended  trial 
in  England,  had  been  de  facto  twenty  years  dispossessed  of 
her  crown ;  her  son  had  been  acknowledged  as  King  of 
Scotland  by  all  Europe ;  she  was  styled  in  her  indictment, 
"  Mary,  daughter  and  heir  of  James  V.,  late  King  of  Scots; 
"  otherwise  called  Mary  Queen  of  Scots,  Dowager  of 
**  France :  "  and  if  her  trial  and  execution  were  only  im- 
pugnable upon  the  ground  of  the  violation  of  her  rights  as 
a  Sovereign,  it  would  be  difficult  to  pronounce  these  acts  a 
violation  of  strict  International  Law.  The  atrocious  guilt  of 
her  murder  rests  upon  other  grounds,  chiefly  no  doubt  upon 
her  forcible  detention  in  England,  "  in  violation  **  (as  Mr. 
Hallam  admits)  ^^ofall  natural,  public,  and  municipal  law"  (/). 

CXIII  A.  It  is  important,  however,  to  remark,  that  if 
a  foreign  Sovereign  become  a  suitor  or  a  plaintiff  in  the 
Courts  of  another  country,  he  brings  with  him  no  privil^^ 

(d)  De  Faro  Leg.  c.  3. 

(e)  Mr,  JSallam  says,  "  I  should  be  rather  surprised  to  hear  any  one 
assert  that  the  Parliament  of  Paris  was  incompetent  to  try  Ohristina  for 
the  murder  of  Monaldeschi''  (^Constit,  Hist,  chap.  iii.). 

(/)  Ib.f  hut  he  offers  a  stouter  defence  for  Elizaheth  than  almost  any 
other  historian. 

See  Strype'B  AnndU  of  the  Church,  vol.  iii.  part  1,  book  ii.  pp.  63&-537, 
as  to  the  case  of  Mary  Queen  of  Scots ;  the  opinion  of  the  Common 
Lawyers  as  to  the  title ;  the  Civilians  as  to  the  Law  of  Nations. 
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which  can  vary  the  practice  or  displace  the  law  applying  to 
other  suitors  in  those  Courts ;  and,  therefore,  both  the  Court 
of  Chancery  and  the  House  of  Lords  decided  that  the  King 
of  Spain,  though  suing  as  a  sovereign  prince,  and  in  his 
political  capacity,  in  an  English  Court  of  Equity,  was 
under  an  obligation  to  answer  upon  oath  to  a  cross-bill  filed 
against  him  by  the  defendants  to  his  suit  (jg) ;  and  the  same 
doctrine  had  before  been  laid  down  with  reference  to  a  Re- 
publican Government,  in  the  case  of  the  Columbian  Govern- 
ment V.  Rothschild,  in  which  the  plaintifis  were  described 
as  the  **  Columbian  Government,"  and  their  counsel  being 
desired  to  show  who  they  were,  and  not  being  able  to  do  so, 
the  demurrer  to  the  bill  was  allowed,  on  the  principle  that 
the  plaintiff  must  describe  himself,  so  that  the  defendant 
might  come  against  him  by  a  bill  or  a  cross-bill  (A).  And 
in  the  case  of  Rothschild  v.  Queen  of  Portugal,  the  Court  of 
Exchequer  held  that  her  Most  Faithful  Majesty,  being  a 
Toluntary  suitor  in  an  English  Court  of  Law,  became  subject, 
as  to  all  matters  connected  with  that  suit,  to  the  jurisdiction 
of  the  Court  of  Equity ;  and  was,  therefore,  compellable  to . 
answer  to  a  bill  filed  against  her  by  persons  who  were  the 
defendants  in  an  action  which  she  had  brought  against  them, 
but  the  plaintifis  in  the  bill  filed  against  her  in  the  Court  of 
Exchequer  (t).  Upon  the  same  principle  in  Prioleau  v. 
United  States  and  Andrew  Johnson  (J),  V.  C.  Wood 
decided  that  the  United  States  of  America,  suing  in  the 
Courts  of  this  country,  and  thereby  submitting  themselves 
to  the  jurisdiction,  stand  in  the  same  position  as  a  foreign 
Sovereign,  and  can  only  obtain  relief  subject  to  the  control 
of  the  Court  in  which  they  sue,  and  pursuant  to  its  rules  of 
practice,  according  to  which  every  person  sued  in  this  Court, 


(^)  King  of  Spain  v.  ITuUet  and  Widder,  I   Clarke  ^  Finnelly,  848 
(1888). 
8.  c.  in  the  Court  below,  1  £hw.  ^  Clarkey  160. 
(A)  1  Sinum  Rep,  04  (1826). 
(f)  3  Young  <$-  CoUyer  Rep.  694  (1889). 
ij)  L.  R,  2  Eq.  p.  669  (1866) 
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whether  by  an  individual,  by  a  foreign  Sovereign,  or  by  a 
corporate  body,  is  entitled  to  discovery  upon  oath  touching 
the  matters  upon  which  he  is  sued,  and  to  file  a  cross-bill 
for  the  purpose  of  obtaining  such  discovery. 

Proceedings  were  accordingly  stayed  in  a  suit  by  the 
United  States  of  America,  suing  in  their  corporate  capacity, 
until  an  answer  should  have  been  put  in  to  the  cross-bill  of 
the  defendant. 

And  in  the  United  States  of  America  v.  Wagner  (A) 
the  Court  of  Appeal  in  Chancery  held  that,  while  a 
foreign  sovereign  State  adopting  the  republican  form  of 
government,  and  recognised  by  the  Government  of  her 
Majesty,  can  sue  in  the  Courts  of  her  Majesty  in  its  own 
name  so  recognised,  and  such  a  State  is  not  bound  to  sue  in 
the  name  of  any  officer  of  the  Government,  or  to  join  as  co- 
plaintiff  any  such  officer  on  whom  process  may  be  served, 
and  who  may  be  called  upon  to  give  discovery  upon  a  cross- 
bill; nevertheless  the  Court  may  stay  proceedings  in  the 
original  suit,  until  the  means  of  discovery  are  secured  in 
the  cross-suit  (/). 

In  the  Republic  of  Costa  Rica  v.  Erlanger  (jw)a  bill  had 
been  filed  by  the  Republic  of  Costa  Rica  against  Emile 
Erlanger  and  others.  The  defendant  Erlanger  filed  a  cross- 
bill against  the  Republic  and  the  President  of  the  Republic, 
making  the  latter  a  defendant  for  the  purposes  of  discovery. 
The  Court  refused  to  order  the  proceedings  in  the  original 
suit  to  be  stayed  until  the  President  had  appeared,  holding 
that  the  plaintiff  in  the  cross-suit  was  not  entitled  to  select 
whomsoever  he  chose,  but  that  (apparently)  the  Republic  was 
bound  to  produce  some  one  to  give  the  proper  discovery. 


(k)  L.R.  2  Ch,  App,  p.  682  (1867). 

(/)  ThiB  decision  was  followed  in  tlie  case  of  The  RepMic  of  Peru  y. 
Weguelin,  Z.  JR.  20  Eq.  p.  140  (1876). 

(m)  L.  R,  1  Ch,  D,  p.  171  (1876).  See  also  Republic  of  Liberia  v. 
Imperial  Bank,  L,  R,  16  Eq.  p.  179 ;  Republic  of  Peru  v.  Weguelin 
i.  R,  20  Eq,  p.  140. 
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In  default  of  a  sufficient  affidavit  of  discovery  being 
made^  the  proceedings  may  be  dismissed  (n). 

In  the  case  of  the  Emperor  of  Brazil  v.  Robinson  and 
others f  the  Court  of  Queen's  Bench  decided  that  the  Emperor, 
having  engaged  in  a  commercial  transaction,  and  bringing  an 
action  thereupon  in  the  Courts  of  this  country,  and  being 
resident  out  of  the  jurisdiction,  was  not  exempted  from  that 
necessity  of  finding  security  for  costs  to  which  any  other 
person  bringing  such  an  action  would  be  subject  {o) ;  and 
they  held  this  decision  to  be  consistent  with  the  principle  of 
a  former  decision  in  which  Lord  EUenborough  had  decided 
that  such  a  privilege  of  exemption  did  attach  to  an  ambas* 
sador,  who  was  in  this  country  merely  in  his  political  capacity, 
and  concerning  whom  there  was  no  reason  to  suppose  that  he 
was  desirous  of  leaving  the  country  (;?),  or  going  out  of  the 
jurisdiction. 

The  two  following  cases  are  important.  They  relate  to 
the  question  of  the  civil  position  as  plaintiffs  of  an  actual  and 
of  a  restored  legitimate  Government  before  the  tribunals  of 
a  foreign  State.  In  the  case  of  the  Emperor  of  Austria  v.  Day 
and  Kossuth  (^),  Lord  Campbell  held  that  the  actual 
reigning  Sovereign  of  a  foreign  State  in  amity  with  Great 
Britain  is  entitled  to  sue  in  the  Court  of  Chancery,  and  to 
obtain  an  injunction  to  prevent  the  issuing  of  monetary 
notes  manufactured  in  England,  purporting  to  be  notes  of 
that  foreign  State,  but  having  no  sanction  from  its  Govern- 
ment, if  the  Court  is  satisfied  that  some  substantial  injury 
will  thereby  accrue  to  the  property  of  such  foreign  State, 
and  to  that  of  the  plaintiff's  subjects,  whom  he  has  a  right 
to  represent. 


(n)  RepuhUc  of  Liberia  v.  Raye,  L.  JR.  1  Appeal  Cages,  p.  189  (1876). 

(o)  Emperor  of  Brazil  v.  JRoinnson,  6  Doxclmg  Rep,  of  Practice  Cases, 
p.  522  (1887).  It  has  been  holden  that  a  foreign  Soyereign  cannot 
sue  in  the  name  of  his  ambassador — Penedo  v.  Johnson,  22  Weekly 
Reporter^  p.  103. 

(p)  The  Duke  de  Montellano  v.  Christin,  6  Maule  and  Selwyn  Rep,  p. 
608  (1816).  (j)  2  Oiff.  p.  628  (1861). 
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Accordingly,  monetary  notes  having  been  manufactured 
in  this  country,  purporting  to  be  sanctioned  by  the  State  of 
Hungary,  and  signed  by  K.  a  native  of  Hungary,  resident 
in  England,  "  in  the  name  of  the  nation,"  but  which  were 
unauthorised  by  the  existing  Government — an  injunction 
was  granted  to  restrain  their  issue,  and  they  were  ordered 
to  be  delivered  up  to  be  cancelled  at  the  suit  of  the  Emperor 
of  Austria,  as  King  de  facto  oi  Hungary. 

In  thecas*^  of  the  United  States  of  America  v.  McRae  (r), 
V.  C.  James  held  that,  upon  the  suppression  of  a  rebellion, 
the  restored  legitimate  Government  is  entitled,  as  of  right, 
to  all  moneys,  goods,  and  treasure  which  were  public  pro- 
perty of  the  Government  at  the  time  of  the  outbreak,  such 
right  being  in  no  way  affected  by  the  wrongful  seizure  of  the 
property  by  the  usurping  Government. 

But  with  respect  to  property  which  has  been  voluntarily 
contributed  to,  or  acquired  by,  the  insurrectionary  Govern- 
ment in  the  exercise  of  its  usurped  authority,  and  has  been 
impressed  in  its  hands  with  the  character  of  pubKc  property, 
the  legitimate  Government  is  not,  on  its  restoration,  entitled 
by  title  paramount,  but  as  successor  only  (and  to  that  extent 
recognising  the  authority)  of  the  displaced  usurping  Govern- 
ment; and  in  seeking  to  recover  such  property  from  an 
agent  of  the  displaced  Government  can  only  do  so  to  the 
same  extent,  and  subject  to  the  same  rights  and  obligations, 
as  if  that  Government  had  not  been  displaced  and  was  itself 
proceeding  against  the  agent. 

Therefore,  a  bill  by  the  United  States  Government,  after 
the  suppression  of  the  rebellion,  against  an  agent  of  the  late 
Confederate  Government,  for  an  account  of  his  dealings  in 
respect  of  the  Confederate  loan,  which  he  was  employed  to 
raise  in  this  country,  was  dismissed  with  costs,  in  the  absence 
of  proof  that  any  property  to  which  the  plaintiffs  were 
entitled  in  their  own  right,  as  distinguished  from  their  right 


(r)  L.  JR.  8  Eq,  p.  69  (1869), 
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as  successors  of  the  Confederate  Government^  ever  reached 
the  hands  of  the  defendant)  and  on  the  plaintiffs  declining 
to  have  the  account  taken  on  the  same  footing  as  if  taken 
between  the  Confederate  Government  and  the  defendant  as 
the  agent  of  such  Government,  and  to  pay  what,  on  the 
footing  of  such  account,  might  be  found  due  from  them. 
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CHAPTER  11. 

EMBASSY — ANTIQUITY  AND  UNIVERSALITY   OF  ITS 
BIGHTS. 

CXI  V.  We  now  approach  the  subject  of  Embassies  (a), 
a  part  of  International  Jurisprudence  which  has  taken  deep 
root  in  the  practice  of  nations,  and  is  therefore  capable  of 
precise  treatment  and  clear  exposition. 

The  principal  rights  and  duties  incident  to  Embassies  have 
been  recognised  by  all  communities  at  all  removed  from  the 
condition  of  savages. 


(a)  The  principal  authorities  relied  on  for  this  subject  i 

Albericus  OentiHs,  De  Legationibus,  libri  tree.  The  first  good  work  on 
the  subject. 

Orotius,  1.  ii.  c.  zviii.  De  Legationvm  Jure, 

Zouch,  De  Judicio  inter  OerUeSf  pars.  i.  iv. :  ''  De  qussstionibus  debiti 
inter  eos  quibuscum  par  est — solutio  qiuestionis  veteris  et  nov®,  sive  de 
legati  delinquentis  judice  competente  dissertatio.^' — Qxon.  1667. 

Wicquefartj  De  Legato,  translated  by  Barbeyrac,  1681.  L^Amhassadeur 
et  Bee  Fonctions,  1746,  last  ed. 

Bynkerekoek,  De  Foro  competente  Legatomm,  This  treatise,  though 
not  without  some  characteristic  defects  of  the  author,  is  by  far  the  best 
that  has  been  written  on  the  subject.     Qu,  Juris  Pub.  1.  ii.  c.  iii.~ix. 

Vattel,  1.  iv.  ch.  5,  6,  7,  8,  9. 

Martens,  1.  vii.  ss.  185-250. 

Kluber,  ss.  166-280,  c.  ILL 

Heffter,  b.  iii.  ss.  198-230. 

Miruss,  Das  EtiropUische  Oesandtschf^Urecht,  Leipzig,  1847. 

Ward's  Law  of  Nations,  vol.  ii.  c.  xvii. 

JVheaton,  Hist.  pp.  48,  51,  95, 232-256,  496. 

FceUx,  Droit  Int.  Pr.  L  ii.  t.  ii.  ch.  ii.  s.  4. 

WUdtnan,  i.  c.  3. 

Blunischli,  ss.  159-243. 

United  States  of  America  y.  Wagner,  Law  Reports,  2  Chancery  Appeals, 
p.  693  {^m7)^Lord  Cairns' judgment. 
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The  whole  subject  maj  be  conveniently  discussed  under 
the  following  general  heads : 

1.  Who  may  send  and  receive  Ambassadors? 

2.  Is  their  reception  obligatory  ? 

3.  Their  Right  of  Inviolability, 

4.  Their  Privileges  of  Exterritoriality, 

5.  May  the  Ambassador  by  any,  and  what,  misconduct 

forfeit  his  rights  and  privileges  ? 

6.  When  the  functions  of  the  Ambassador  legally  cease. 

CXV,  Every  nation,  so  far  sui  Juris  as  to  be  capable 
of  negotiating  in  its  own  name  with  another  nation,  has  the 
right  of  sending  an  Embassy  (droit  actif— actives  Gesandt- 
schqftsrecht). 

CXyi.  Therefore,  not  only  independent  States  have 
this,  among  other  jura  majestatis^  but  dependent  States 
who  have  not  an  entire  Sovereignty,  may  possess  this  right 
if  the  nature  of  their  connexion  with  the  protecting  State 
allows  them  the  liberty  of  conducting  their  foreign  relations 
with  other  States  (b). 

By  the  sixteenth  article  of  the  Treaty  of  Kainardgi  (c), 
concluded  in  1774  between  Turkey  and  Russia,  the  Hos- 
podars  of  Moldavia  and  Wallachia,  placed  under   the  pro- 

(6)  Bynkerthoeky  Q.  /.  P.,  1.  ii.  c.  iii. :  ''  Qui  recte  legates  mittimt/ 

MartenSf  s.  187. 

Vattel,  L  iv.  c.  v. 

Hejter,  8.  200. 

Kliiber,  s.  175. 

**  £1  derecho  de  embajada  es  una  regalia  que,  como  todas  las  otras,  reside 
originalmente  en  la  nacion.  La  ejercen  tpno  jure  los  depositaries  de  la 
soheranfa  plena,  y  en  virtud  de  su  autoridad  constitucional  loe  monarcas 
que  concurren  con  las  asambleas  de  nobles  y  diputados  del  pueblo  &  la 
formacion  de  las  leyes,  y  aun  los  gefes  ejecutivos  de  las  republicas,  sea 
por  si  solos  <5  con  interrencion  de  una  parte  6  de  todo  el  cuerpo  legislaliyo. 
En  los  interregnos  el  ejercicio  de  este  derecho  recae  naturalmente  en  el 
gobiemo  proyisional  6  regencia,  cuyos  agentes  diplom&ticos  gozan  de 
iguales  facultades  y  prerogativas  que  los  del  soberano  ordinario/' — FandOf 
tit,  cuarto,  ccxxiz. 

{c)  Kliiber  J  s.  175,  n.  0, 
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tection  of  Russia,  were  each  entitled  to  be  represented  by  a . 
chargS'dC affaires^  being  a  member  of  the  Greek  Church,  at 
Constantinople. 

According  to  Vattel,  a  State  which  is  under  protection, 
or  which  has  contracted  an  unequal  alliance,  has  retained,  if 
it  have  not  expressly  renounced,  the  right  of  Embassy  (d). 

The  Princes  and  the  States  of  the  German  Empire,  at 
the  time  Vattel  wrote,  although  under  feudal  subordination 
to  the  Emperor  {quoique  {ils)  relevent  de  V  Empereur  et  de 
T Empire)^  preserved  in  spite  of  his  opposition  their  indivi- 
dual right  of  Embassy,  and  after  the  peace  of  Westphalia 
resembled  a  republic  of  Sovereigns  {e). 

The  foreign  relations  of  the  present  German  Empire  have 
already  been  referred  to  (/).  Ambassadors  and  diplomatic 
agents  are  sent  by  the  Emperor  alone,  but  foreign  powers  are 
represented  by  ministers  or  charges^d^affaires  at  Munich, 
Stuttgart,  Dresden,  and  other  capitals  of  the  Confederate 
States,  as  well  as  at  the  Imperial  Court  at  Berlin. 

CXVII.  There  is  no  doubt  that  confederated  States  are 
collectively  entitled  to  the  right  of  Embassy ;  the  question  as 
to  the  individual  right  of  each  member  of  the  Confederation 
is  one  of  more  diflSculty. 

It  may  be  argued  {g)  that  the  sovereignty  of  each  State 
is  not  impaired  because  it  has  entered  into  certain  voluntary 
engagements  with  its  neighbours,  any  more  than  the 
independence  of  an  individual  is  forfeited  by  his  having 
entered  into  a  voluntary  engagement  with  another  individual. 
But  this  must,  after  all,  depend,  both  in  the  case  of  the 
State  and  of  the  individual,  very  much  upon  the  character 
and  nature  of  the  engagements,  however  voluntarily  con- 
tracted. 

The  question  can  only  be  answered  by  reference  to  the 
terms  and  conditions  of  the  union  by  which  the  different 
States  are  bound  together  (A). 


{d)  L.  iv.  c.  V.  8.  C8.  (e)  L.  iv.  c.  v.  860. 

(/)  Ante^  vol.  i.  pp.  173,  et  seq.         {g)  Vattel,  1.  i.  c.  L  8.  10. 

(A)  Merlirij  Minisfre  puMic,  s.  2,  v. 
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CXVIII.  In  the  ancient  Republic  of  the  Seven  United 
Provinces,  the  individual  States  were  deprived  of  the  right 
of  Embassy,  which  was  lodged  in  the  assembly  of  the  States- 
General.  Holland  and  Zealand,  however,  had  the  singular 
privilege  of  presenting  to  the  States  the  Ambassadors 
designated  for  England  and  France.  Holland  chose  one, 
and  Zealand  the  other. 

Holland  had  also  the  right  of  sending  a  subject  of  its 
province  with  the  embassies  from  the  other  States,  which 
were  composed  of  two  or  three  persons. 

CXIX.  The  United  States  of  North  America,  in  their 
first  Federal  Act,  gave  the  Kight  of  Embassy  to  each  State 
to  be  exercised  with  the  consent  of  Congress.  The  Presi- 
dent, however,  exercised  the  executive  power,  nominated 
diplomatic  agents,  and  concluded  treaties.  It  is  clear  that 
foreign  nations  were  exposed  to  great  uncertainty  in  their 
relations  with  such  a  confederacy ;  and  that  the  double 
authority  was  inconsistent  with  the  object  of  the  Union. 

In  their  second  Federal  Act  this  defect  was  in  a  great 
degree  remedied.  This  Act  forbids  any  State  to  enter  into 
any  treaty,  alliance,  confederation,  compact,  or  agreement 
with  any  other  State  of  the  Union,  or  with  a  foreign  State, 
without  the  consent  of  Congress. 

Therefore,  Mr.  Wheaton  observes,  "  The  original  power 
"  of  sending  and  receiving  public  ministers  is  essentially 
"  modified,  if  it  be  not  entirely  taken  away,  by  this  prohibi- 
"  tion  "  (i). 

CXX.  In  both  these  instances  of  the  Seven  United 
Provinces  and  of  the  United  States,  there  was  one  common 
centre  of  authority,  in  the  hands  of  which  the  individual 
members  of  the  Union  had  lodged  the  supreme  executive 
power.  It  followed,  therefore,  that  in  that  power  was  the 
Right  of  Embassy. . 

CXXI.  In  the  Swiss  Confederation  the  case  was  for- 
merly diiferent.  Each  Canton  preserved  its  right  of  sove- 
reignty.    They  had,  indeed,  annual  diets,  but  these  diets 

(i)  Wheaton^  vol,  ii,  p.  2'61. 
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constituted  no  centre  of  authority.  There  was  no  one  body 
or  council  which  represented  the  Confederacy  in  its  foreign 
relations.  Each  of  the  Cantons^  therefore^  contracted  alli- 
ances as  they  pleased.  The  Roman  Catholic  Cantons  were 
the  only  allies  of  France,  and  at  the  death  of  Louis  XV., 
the  Cantons  of  Berne  and  Zurich  had  contracted  a  par- 
ticular alliance  with  each  other.  "  Aussi,"  observes  Merlin, 
^*  n'a-t-on  jamais  doute  que  chacun  d'eux  ne  jouit  du  droit 
"  d'ambassade "  (J).  At  the  present  day  the  right  of 
embassy,  as  well  as  that  of  entering  into  treaties  and 
alliances,  is  vested  in  the  Federal  Council  alone  {vide  ante^ 
voL  i.  p.  184). 

CXXII.  According  to  Vattel  (A),  there  may  be  towns 
which  are  in  subjection  to  the  general  authority  of  the 
country  in  which  they  are  situated,  or  to  some  other  au- 
thority (oiV/c*  sujettes — unter  landesherrlicher  Getoalt),  and 
which,  nevertheless,  enjoy  the  right  of  embassy;  and  he 
instances  Neuchdtel  and  Brienne  in  Switzerland,  which  had 
the  droit  de  banniere  (Jus  armorum),  and,  as  a  consequence, 
the  right  of  legation ;  but  Merlin,  with  justice,  combats  this 
position,  and  says  that  it  betrays  that  Vattel  was  a  native  of 
Neuchatel,  and  wished  to  exalt  the  place  of  his  birth ;  and 
Merlin  adds,  that  a  people  cannot  be  sovereign  and  subject 
at  the  same  time ;  and  that  though  Neucn&tel  had  great  civil 
privileges,  and  had  been  reckoned  among  the  allies  of  the 
Swiss  Cantons,  it  had  no  right  of  legation  according  to  theory, 
and  that  according  to  practice  it  had,  under  the  ancien  rSffime, 
acted  through  the  Ambassador  of  Prussia,  who  by  the  ninth 
article  of  the  Treaty  of  Utrecht  had  been  recognised  as 
"  souverain  seigneur  de  la  principaute  de  Neuchdtel  et 
"  Valengin''  (/). 

CXXIII.  The  question  is  often  discussed  in  treaties, 
whether  an  usurper  has  the  Kight  of  Embassy. 

The  answer  must  depend  upon  two  considerations: — 
1.  Whether  the  country  of  the  usurper  has  acknowledged 

{J)  Merlin,  Miniatre  public^  s.  2,  v, 

(k)  Vattel,  1.  iv.  c.  v.  8.  60 :  "  lies  villes  qui  ont  1©  droit  de  banniere.'* 

^l)  Merlin,  Ministre  j}uhlic,  e.  J,  ix. 
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him  as  the  de  facto  sovereign.  2.  Whether  the  foreign 
country  has  recognised  him  as  such. 

France,  under  Mazarin,  for  instance^  admitted,  without 
hesitation,  the  ambassadors  of  Cromwell,  and  rejected  those 
of  Charles  II.  at  the  Congress  of  the  Pyrenees. 

England,  in  1641,  not  long  before  the  occasion  just  men- 
tioned, admitted  the  Ambassador  of  John  IV.  King  of 
Portugal,  though  she  had  previously  recognised  only  the 
Spanish  Ambassador  for  Portugal  {m). 

The  consideration  of  this  point  has  been  in  great  measure 
anticipated  in  the  chapter  on  Recognition  (?*). 

CXXIV.  A  Sovereign  who  has  abdicated  his  throne  has 
no  title,  de  facto  or  dejure^  to  the  Right  of  Embassy. 

Upon  this  question  all  publicists  refer  to  the  celpbrated 
case  of  Leslie,  Bishop  of  Ross,  ambassador  of  Mary  Queen 
of  Scots. 

CXXV.  We  have  already  considered  the  legal  status  in 
England  of  that  unfortunate  Princess.  The  question  with 
respect  to  the  rights  of  her  ambassador  in  the  same  country 
arose  in  the  following  manner. 

Mary  Queen  of  Scots  was  allowed,  after  her  unwarrant- 
able detention  as  a  captive  in  England,  to  send  an  ambassador 
to  plead  her  cause  before  the  commissioners  appointed  by 
Elizabeth  to  try  her.  She  sent  Leslie,  Bishop  of  Ross,  in 
1567.  During  the  period  of  his  embassy,  he  was  twice 
committed  to  prison  upon  the  charge  of  endeavouring  to 
eflFect  a  conspiracy  in  favour  of  Mary  against  Elizabeth  {o). 

It  appears  from  the  State  Papers  of  Lord  Burleigh,  that 
the  English  Government  propounded  to  certain  civihans  the 
following  questions  (/?). 

1.  Whether  an  Ambassador,  procuring  an  insurrection 
or  rebellion  in  the  Prince's  country  towards  whom  he  is  Am- 
bassador, is  to  enjoy  the  privilege  of  an  Ambassador? 


(m)  Merlin,  Ministre  public,  vi.  vii.        (n)  Vide  ante,  part  v.  ch.  iv. 
(o)  Camden's  Hist,  113.      {p)  Burleigh's  State  Papers  hy  Murden,  18. 
Ward,  voL  i.  p.  486.  Ward,  vol.  i.  p.  487,  &c. 

VOL.  II.  M 
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2.  Whether  he  may  not,  jure  gentium  et  civili  Soma^^ 
norum^  be  punished  as  an  enemy,  traitor,  or  conspirator 
against  that  Prince,  notwithstanding  he  be  an  Ambassador  ? 

To  these  two  questions  they  answered :  "  Touching  these 
"  two  questions,  we  are  of  opinion,  that  an  Ambassador  pro- 
"  curing  an  insurrection  or  rebellion  in  the  Prince's  country 
"  towards  whom  he  is  Ambassador,  ought  not^  jure  gentium 
"  et  civili  Romanorum,  to  enjoy  the  privileges  otherwise 
^^  due  to  an  Ambassador ;  but  that  he  may,  notwithstanding, 
"  be  punished  for  the  same." 

3.  Whether,  if  the  Prince  be  deposed  by  the  common 
authority  of  the  Kealm,  and  another  elected  and  invested  of 
that  crown,  the  Solicitor  or  doer  of  his  causes,  and  for  his  aid 
(although  the  other  Prince  do  suflcr  such  one  to  be  in  his 
Realm),  is  to  be  accounted  an  Ambassador,  or  to  enjoy  the 
privilege  of  an  Ambassador  ? 

To  this  they  answered :  "  We  do  think  that  the  Solicitor 
"  of  a  Prince  lawfully  deposed,  and  another  being  invested 
"  in  his  place,  cannot  have  the  privilege  of  an  Ambassador ; 
"  for  that  none  but  Princes,  and  such  other  as  have  sove- 
**  reign ty,  may  have  Ambassadors," 

4.  Whether  a  Prince,  coming  into  another  Realm,  and 
remaining  there  under  custody  and  guard,  ought,  or  may 
have  there  his  Solicitor  of  his  causes;  and  if  behave,  whether 
he  is  to  be  counted  an  Ambassador? 

To  this  they  answered :  "  We  do  think  that  a  Prince 
"  coming  into  another  Prince's  R^alm,  and  being  there 
"  under  guard  and  custody,  and  remaining  stiU  a  Prince, 
"  may  have  a  Solicitor  there ;  but  whether  he  is  to  be 
*^  accounted  an  Ambassador,  that  dependeth  on  the  nature 
"  of  his  commission," 

6.  Whether,  if  such  a  Solicitor  be  so  appointed  by  a  Prince 
so  flying,  or  coming  into  another  Prince's  Realm — if  the 
Prince  in  whose  Realm  the  Prince  so  in  guard,  and  his  So- 
licitor is,  shall  denounce,  or  cause  to  be  denounced,  to  such 
a  Solicitor  or  to  such  a  Prince  under  custody,  that  his  said 
Solicitor  shall  hereafter    be  taken  for  no  Ambassador — 
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whether  then  such  Solicitor  or  Agent  can  justly  claim  the 
privilege  of  Ambassador  ? 

To  this  they  answered :  "  We  do  think  that  the  Prince 
^^  to  whom  any  person  is  sent  in  message  of  ambassador^  may 
"  for  causes  forbid  him  to  enter  into  his  lands,  or  when  he 
"  hath  received  him,  command  him  to  depart ;  yet  so  long  as 
**  he  doth  remain  in  the  Realm,  and  not  exceed  the  bounds  of 
^^  hn  Ambassador^  he  may  claim  his  privilege  as  Ambassador, 
*'  or  Solicitor,  according  to  the  quality  of  his  commission." 

This  opinion  of  the  English  civilians  is  again  referred  to  in 
Chapter  VII.,  when  the  general  subject  of  the  inviolability 
of  the  Ambassador  is  discussed.  In  the  passage  which  has 
just  been  cited,  the  proposition  of  International  Law  appears 
to  be  correctly  stated ;  but  this,  it  will  be  seen,  cannot  be 
predicated  of  the  other  portions  of  this  celebrated  opinion  (y). 

CXXVI.  During  the  minority  of  the  Sovereign,  the 
Hight  of  Embassy  is  lodged  in  the  person  or  persons  com- 
posing the  Regency,  or  in  the  minor  himself,  accordiug  to 
the  constitutional  law  of  the  country  of  the  Sovereign  (r). 

In  France,  during  the  Regency  of  the  Duke  of  Orleans, 
the  Cardinal  Dubois  negotiated  the  triple  alliance  of  La 
Haye  in  1717,  by  virtue  of  Credentials,  Full  Powers,  and 
Instructions,  which  were  given  in  the  name  of  the  King, 
then  a  minor. 

In  England,  during  the  periods  in  which  George  III.  was 
incapacitated  by  mental  derangement  for  the  transaction  of 
affairs,  the  right  of  sending  embassies  was  vested  in  the 
Prince  of  Wales. 

(j)  See  Preface  to  vol,  i.  of  this  Work,  p.  xxxix,  et  vide  post,  ch.  5. 

(r)  Merlin,  Ministre  public,  s.  2,  x. 

KlUber,  s.  176,  n.  c. 

Vattel,  1.  iy.  c.  iv.  b.  42.  Mirdstres  de  la  Nation  ou  des  lUgenU  dans 
rinterr^gne :  ^^  Le  droit  d'ambassade,  ainsi  que  tous  les  autres  droits  de 
la  Bouverainet^,  reside  originairement  dans  la  nation  comme  dans  son 
sujet  principal  et  primitif.  Bans  I'interr^ne,  Texercice  de  ce  droit 
retombe  k  la  nation,  ou  il  est  d^volu  Ik  ceux  4  qui  les  lois  ont  commis  la 
r^gence  de  T^tat.  lis  pendent  envoyer  des  ministres,  tout  comme  le 
Bouverain  avoit  acco&tum6  de  faire,  et  ces  ministres  ont  les  m^mes  droits 
qu'ayoient  ceuz  du  souverain/' 

M  2 
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The  Republic  of  Poland,  during  the  vacancy  of  the 
elective  throne,  exercised  the  Right  of  Embassy. 

CXXVII.  The  maxim,  delegatus  non  potest  delegare, 
would  apply ^  generally  speaking,  to  cases  Tvhere  the  ministers 
of  a  State  attempted  to  delegate  the  Rights  of  Embassy. 

If,  however,  the  minister  were  armed,  either  by  his  ori- 
ginal conmiission  or  by  powers  subsequently  conferred,  to 
appoint  a  delegate  minister,  it  would  be  clearly  competent 
to  him  to  exercise  the  authority. 

After  the  death  of  Gustavus  Adolphus  at  Liitzen,  in 
1632,  the  Senate  at  Stockholm  devolved  the  whole  govern- 
ment upon  the  Chancellor  Oxenstiem. 

He  nominated  the  illustrious  Grotius  as  ambassador  to 
France,  giving  him  credentials  in  his  (the  Chancellor's)  own 
name.  Richelieu,  who  then  governed  France  under  Louis 
XIII,,  refused  to  receive  Grotius,  on  the  ground  that  he 
ought  to  have  received  his  commission  from  the  Senate. 
The  Chancellor,  however,  demonstrated  to  Richelieu,  that 
on  this  principle  of  rejection  certain  treaties  entered  into 
between  France  and  Sweden  would  be  affected ;  whereupon 
Grotius  was  received,  but,  as  Wicquefort  observes,  as  am- 
bassador of  Sweden,  and  not  of  the  Chancellor  who  had  given 
him  his  commission,  and  in  virtue  of  the  procuration  of  the 
Senate  (s). 

Some  time  afterwards  the  Spanish  ambassador  nominated 
certain  public  ministers  to  carry  on  the  negotiations  of  the 
Treaty  of  Miinster.  In  their  commission,  he  recited  that, 
by  the  full  power  granted  to  him  by  the  King  of  Spain,  he 
(the  Ambassador)  was  authorised  to  substitute  (subrogare) 
other  persons  for  the  purpose  of  assisting  him  in  the  execution 
of  his  office.  Wicquefort  remarks,  that  these  ministers  were 
received  as  the  plenipotentiaries  of  the  Crown  of  Spain,  and 
not  as  the  delegates  of  the  ambassador  {t). 

CXXVIII.  The  Viceroy  of  a  province,  especially  of  a 


(«)  Merlin,  Mmistre  public,  a.  2.  x.  (t)  Merlin,  lb, 

Wicquefort,  1.  i.  B.  3.  Wicquefort,  16. 
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distant  province,  has  always  been  held,  ex  tiecessitate  reij  to 
possess  the  Right  of  Embassy  (u). 

During  the  period  when  Spain  governed  Naples  by  a 
Viceroy,  Milan  by  a  Governor,  and  Belgium  by  a  Governor- 
General,  the  right  to  confer  upon  others  i\ie  jus  legationis  was 
frequently  exercised  by  these  high  delegates  of  their  Sove- 
reign, and  generally  without  controversy  {x)\  though  in 
1646  the  French  ambassador  in  Switzerland  succeeded  in 
persuading  the  Cantons  to  refuse  an  audience  at  their  General 
Assembly  to  the  ambassador  of  the  Governor  of  Milan,  on 
the  ground  that  this  ambassador  had  no  credentials  from  the 
Crown  of  Spain  (y). 

During  the  time  that  Belgium  was  in  the  possession  of 
Austria,  foreign  diplomatic  a<^ents  were  sent  to  reside  at 
Brussels,  the  seat  of  the  Governor- General's  authority. 

CXXIX.  The  same  necessity  and  reasons  have  very 
generally  caused  the  power  of  imparting  the  Jm5  legationis 
to  be  granted  to  the  European  Governors  of  American  or 
Asiatic  dependencies. 

The  British  Governor-General  of  India,  the  Spanish 
Governor  of  the  Philippines,  and  the  Dutch  Governor  of 
Java,  are  examples  which  readily  occur. 

The  great  companies  of  European  States,  such  as  the 
Dutch,  the  French,  and  the  British  East  India  Companies, 
have  often  possessed  this  power  (z).     But  this  authority 

(u)  Merlin,  Ibid,  Varioius  instances  are  cited  by  him,  viz.  in  1624, 
1662, 1677,  1688,  to  which,  no  doubt,  many  others  might  be  added. 

Vattel,  1.  iv.  c.  y.  s.  61,  ascribes  thejiu  legationis  without  hesitation  to 
viceroys: — ''Agissant  en  cela  au  nom  et  par  I'autorit^  du  souverain 
qu'ils  repr&entent,  et  dont  ils  exercent  les  droits ; "  and  he  expressly 
affirms  that  the  Viceroys  of  Naples,  and  the  Govemors  of  Milan  and 
the  Pays-Bas,  had  this  power. 

(.r)  Queen  Elizabeth  in  1660,  having  possessed  herself  of  money  sent 
from  Spain  to  the  Duke  of  Alva,  refused  to  treat  with  the  Duke's  legate, 
"  utpote  misso  a  non  principe."  But  Bynkerahoek  truly  says,  "  satis  eo 
ipsa  Begina  ostendit  frivola  se  exceptione  uti,  quam  suum  cuique  reddere 
maluisse. "—rQ.  J,  P.  1.  ii.  c.  iii. 

Zouch,  t.  ii.  4,  s.  7 :  "  An  qui  imperium  summum  non  habent  legates 
mittere  possunt."' 

(y)  Merlin,  lb,  («)  BynkersJioek,  Q.  J.  P.  L  ii.  c.  iii. 
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cannot  bft  presumed ;  it  must  be  conferred  by  the  special 
and  express  grant  of  their  respective  Governments  (a). 

CXXX.  International  Law^  strictly  speaking,  is  not  con- 
cerned with  cases  of  rebellion.  There  is  no  doubt  that  rebel- 
lious subjects  are  not  entitled  to  the^w*  legationis  in  their  com- 
munications with  their  Sovereign ;  the  foundation  of  the  right 
is  wanting.  Nevertheless,  when  rebellion  has  grown,  from 
the  numbers  who  partake  in  it,  the  duration  of  it,  the  severity 
of  the  struggle,  and  other  causes,  into  the  terrible  magnitude 
of  a  civil  war,  the  emissaries  of  both  parties  (i)  have  been 
considered  entitled  to  the  privilege  of  ambassadors  so  far  as 
their  personal  safety  is  concerned  (c).     "  In  hoc  eventu," 

(a)  Merlin,  lb, 

(b)  Bynk,  1.  ii.  c.  iii.  would  allow  the  jtu  legatorum  to  the  Sovereign 
only,  at  least  until  he  be  overthrown,  and  he  cites  with  approbation  two 
instances  from  Tacitus : — 1.  In  which  Ceraalis  sent  the  legate  of  the 
rebellious  Batavi  to  Rome  to  be  punished  (1.  iv.  Ibid,  c.  76).  2.  In 
which  Yitellius  and  the  Senate  sent  ambassadors  to  Vespasian,  who,  he 
says,  coming  from  those  who  were  at  that  time  mi  juris,  were  entitled 
to  the  "sacrum  legatorum  jus ;^'  whereas  Vespasian's  ambassadors 
would  have  been  rebellorum  nuncii,  A  third  instance  is  that  of  Louis  of 
fiararia,  in  1 827,  who  seized  the  legates  of  the  Pisans,  "  qui  ipsum  in 
urbem  suam  recipere  detrectabant."  Bynkershoek's  own  opinion  is  thus 
ezpresned:  ''Ut  legatio  pleno  jure  utrimque  consistat,  status  u^nm^tM 
liber  desideratur,  qui  si  ab  una  duntaxat  parte  liber  sit,  ab  ea  missi 
tantum  jure  legatorum  utuntur,  ab  alia  missi  ad  extemwn  principem, 
habentur  pro  nunciis,  ad  suum,  pro  subditis,  sic  ut  in  eos  princeps 

exercere  possit  id  jus,  quod  in  reliquos  subditos  exercet. Scissa  in 

factiones  republica,  interesse  putem,  penes  quam  partem  stat  rei  agendae 
potestas :  si  penes  unam  ut  ante  stetit,  nee  aliorum  ad  res  agendas  deside- 
retur  consensus,  etiam  hssc  sola  recte  legatos  mittit,  et  his  competit 
quicquid  veris  legatis." 

(c)  Merlin,  lb.  xii. 

Bynkershoek,  however,  observes  (Q.  J,  P,  1.  ii.  c.  iii) :  "Sed  non  leque 
constat,  si  subditi  forte  vel  rebelles  ad  principes  sues  legatos  mittant/' — 
lie  instances  the  ambassadors  from  the  Netherlands  in  1660,  put  to  death 
by  Philip  II.,  and  admits  that  this  act  was  specified  in  1681  as  one  of 
tliose  which  caused  the  final  rejection  of  the  Spanish  dominion.  Wicque- 
fort,  however,  he  says,  is  right  (1.  i.  s.  2)  in  saying  that  Philip  was  justi- 
fied jure  stricto  in  this  deed ;  that  the  reason  which  founds  the  security 
of  ambassadors  is  that,  being  the  subjects  of  another  Sovereign  whose 
interests  they  are  bound  to  represent,  they  do  not  by  embassy  lose  their 
character  and  become  subjects  of  the  Sovereign  to  whom  they  are  sent ; 
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Grotius  says,  "  Gens  una  pro  tempore  quasi  duae  Gentes 
"  habetur  "  (d).  Peace  and  order,  under  these  circumstances, 
can  only  be  restored^  the  shedding  of  blood  can  only  be  stayed, 
through  the  medium  of  negotiation:  negotiation  must  be 
carried  on  through  negotiators,  and  negotiators  cannot  act 
unless  their  personal  security  be  guaranteed  {e).  So  far  as 
the  State  herself,  in  which  the  rebellion  has  broken  out,  is 
concerned,  it  must  always  be  a  question  of  circumstances, 
and  incapable  of  definition  beforehand,  when  the  citizen  is  to 
be  considered  as  entitled  to  the  privilege  of  an  enemy  rather 
than  the  punishment  of  a  rebel  (/). 

When,  in  the  early  history  of  Rome,  a  Roman  colony  sent 
ambassadors  to  the  Senate,  they  were  warned  to  depart  im- 
mediately, "ne  nihil  eos  legationis  jus^  externo^  non  civi  com- 
"  paratum,  tegeret "  {g). 

And  on  this  ground  Cicero  argued  that  the  Legati  of 
Antony  should  not  be  received  (A). 

But  we  read  in  the  Commentaries  of  Caesar  that  during  the 


and  that  this  reason  was  wanting  in  the  case  of  the  rebels^  who  were,  and 
remained,  subjectB  of  Philip ;  he  admits,  however,  that  the  leyaturumjus 
might  have  been,  and  in  1609  was,  granted  to  them. 

{d)  Grot.  1.  ii.  b.  18,  2. 

"  £s  costumbre  conceder  libre  trdnsito  &  los  ministros  que  dos  Estados 
enyian  mio  &  otro,  y  pasan  por  el  territorio  de  un  tercero.  Si  se  rehusa 
&  los  de  una  potencia  enemiga  6  neutral  en  tiempo  de  guerra,  es  necesario 
juBtificar  esta  conducta  con  buenas  razones ;  y  aun  seria  mas  necesario 
hacerlo  asf  en  tiempo  de  paz,  cuando  recelos  vehementes  de  tramas  secre- 
tas  contra  la  seguridad  del  Estado  aconsejasen  la  aventurada  providencia 
de  negar  el  transito  i  los  agentea  diplomaticos  de  una  potencia  extrangera." 
— PandOf  tit.  cuarto,  ccxxiz. 

(«)  "  Yerum  habetur,  justis  duntaxat  hostibus  esse  jus  legationis,  et 
quod  ab  aliis  aliquando  legati  admissi  sunt,  id  permissum  non  in  eorum 
&Torem  sed  boni  communis  causa,  cum  alias  omnia  reconciliationis  media 
toUerentur,  multo  magis  si  hujusmodi  legatis  fides  data  est  ea  omnino 
violanda  non  est." — Zouch,  p.  2,  s.  0,  q.  16.  De  Jur,  Fee. 

(/)  Merlin  mentions  two  instances : — 1.  The  negotiation  of  the  Go- 
yemment  of  France  through  the  mediation  of  England  with  the  Reformers 
of  Languedoc  in  1704 :  a  Treaty  was  signed  between  the  Grown  and  the 
rebels,  differing  only  from  other  treaties  in  being  signed,  "  tr^humble 
requete  des  R^form^  du  Languedoc  au  Boi."  2.  The  negotiation  with 
the  Vendeans  and  Chouans. 

iff)  Liv.  1.  vi.  c.  17.  (A)  Phil.  V.  c.  8. 
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great  civil  war  of  Rome^  some  such  considerations  as  have 
been  mentioned  above  had  caused  the  reception  by  Pompey 
of  emissaries^  even  from  the  fugitives  and  robbers  of  the 
Pyrenees;  and  by  Caesar's  directions,  his  officers  endeavoured^ 
though  in  vain,  to  open  a  negotiation  with  Pompey,  ex- 
claiming, "Liceretne  civibus  ad  cives  de  pace  legates 
"  mittere?  quod  etiam  fugitivis  ab  saltu  PyrenaBO  praedoni- 
"  busque  licuisset,  praesertim  ut  id  agerent,  ne  cives  cum 
"  civibus  armis  decertarent  "  (i). 

The  great  revolutions  of  the  world,  such  as  the  Revolt 
of  the  Netherlands,  and  of  the  British  Provinces  in  North 
America  (J),  could  only  have  been  prevented  from  producing 
a  state  of  perpetual  warfare  throughout  the  greater  part  of 
the  globe,  by  a  partial  application  of  the  principle  of  Inter- 
national Law  to  the  divided  members  of  one  and  the  same 
State. 

CXXXa.  The  importance  and  necessity  of  these  prin- 
ciples were  exemplified  in  the  case  of  the  Trent  (A)  during 
the  last  Civil  War  in  America. 


(t)  Ccuar,  De  BeUo  dvili,  1.  iii.  c.  xix. ;  see,  too,  c.  xvii. 

(j)  See  some  admirable  remarks  by  Mr.  Burke,  "  On  the  strange  in- 
congruities which  must  ever  perplex  those  who  confound  the  unhappi- 
ness  of  civil  dissension  with  the  crime  of  treason."  He  adds :  "  Wherever 
a  rebellion  really  and  truly  exists — which  is  as  easily  known  in  fact  as  it 
is  difficult  to  define  in  words — Government  has  not  entered  mto  mich  mili- 
tary conventions  {e.g,  as  they  had  entered  into  with  the  revolted  colonies 
in  North  America) ;  but  has  ever  declined  all  intermediate  treaty  which 
should  put  rebels  in  possession  of  the  Law  of  Nations  with  regard  to  war," 
&c.  (Letter  to  the  Sheriffs  of  Bristol)  See,  too,  his  remarks  on  the 
shameful  violation  of  the  Treaty  of  Limerick,  ratified  by  Bang  William 
III.,  under  the  faith  of  which  Limerick  and  other  Irish  garrisons  were 
surrendered  in  the  war  of  the  Irish  Revolution  or  Rebellion. — Tracts  on 
the  Popery  Laws,  ch.  iii.  pt.  2. 

(k)  Among  the  publications  in  which  this  case  was  discussed  will  be 
found : — 

1.  Der  Trent-Fall,  (Dr.  Marquardsen,  Erlangen,  1862,  Kap.  xiii., 
gives  the  despatches  of  foreign  ministers.) 

2.  Ann.  Beg,  1861. 

8.  Dana's  note  to  Wheaton,  644. 

4.  Notes  on  some  Questions  suggested  by  the  case  of  the  Trent, — M, 
Bernardf  1862. 
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A  screw  steamer  of  war^  the  San  JacintOy  belonging  to 
the  North  American  States,  waylaid  the  English  Royal 
West  India  Mail  steamer  Trent  in  the  Bahama  Channel  on 
the  8th  November  1861,  and  brought  her  to  by  firing  a 
round  shot  across  her  bows.  A  lieutenant  from  the  San 
Jacinto  boarded  her,  and  afterwards,  aided  by  a  large  force 
of  sailors  with  drawn  cutlasses,  forcibly  took  possession  of 
Mr.  Mason  and  Mr.  Slidell,  envoys  supposed  to  be  accredited 
by  the  Southern  States  to  Great  Britain  and  to  France,  and 
of  their  two  secretaries,  with  certain  papers  and  baggage. 
The  officer  in  charge  of  the  mail-bags,  a  commander  in  the 
Royal  Navy,  protested  strongly  against  the  insult  offered 
to  the  British  flag,  as  did  the  captain  of  the  vessel ;  and 
both  claimed  the  envoys  as  being  under  the  protection  of 
England.  The  American  lieutenant  disregarded  the  protest, 
seized  the  men,  and  suffered  the  Royal  Mail  steamer  to 
pursue  her  voyage. 

The  act  was  condemned,  though  upon  different  grounds, 
by  the  Powers  of  continental  Europe  as  well  as  by  England. 
England  demanded  and  finally  obtained  the  restitution  of 
the  envoys  by  the  United  States,  though  they  never  ad- 
mitted that  the  inviolability  of  the  envoy  was  the  ground  of 
that  restitution  (/).  They  insisted  chiefly  on  the  exemption 
of  a  neutral  vessel  from  search  on  the  high  seas. 

It  was  clear,  upon  the  principles  of  Prize  Law,  admitted 
equally  by  the  United  States  and  by  England,  that  the 
taking  the  envoys  out  of  the  neutral  ship  was  unlawful, 
the  State  of  the  neutral  ship  having  a  right  to  demand 
a  formal  adjudication  in  a  proper  Court  upon  the  guilt  or 
innocence  of  the  ship,  inasmuch  as,  if  she  were  not  guilty, 
by  reason  of  carrying  the  envoys,  the  invasion  of  her  deck 
and  the  interference  with,  much  more  the  taking  away  of, 
her  passengers,  was  an  offence  against  International  Law,  for 


6.  Case  of  the  Seizuje  of  the  Southern  Envoys,  by  the  author  of  these 
commentaries. — Midffioay,  1661 ;  from  which  much. of  what  follows  has 
been  taken. 

(/)  See  Dana  8  note  before  referred  to. 
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which  the  offenders  were  liable  to  the  penalty  of  full  costs 
and  damages  in  the  Prize  Court;  whereas^  on  the  other 
hand,  if  the  act  of  the  ship  was  found  to  be  unlawful,  it 
Diight  enure  to  her  condemnation. 

The  contention  of  England  was  that  the  Trent  was  not 
carrying  contraband  despatches;  and  that  she  was  carrying 
persons  whose  characters  exempted  them  from  the  operation 
of  hostilities.  The  despatches  which  are  contraband  are 
communications  from  a  belligerent  to  another  part  of  its  own 
kingdom,  or  to  a  colony,  or  to  an  ally  with  respect  to  naval 
or  military  operations,  or  political  affairs.  These  are  the 
kind  of  despatches  which  Lord  Stowell  held  (with  the 
approval  of  American  jurists)  to  Be  contraband  (m).  But 
despatches  from  a  belligerent  (as  Lord  Stowell  truly  says)  to 
his  consul  resident  in  a  neutral  State  may  lawfully  be  carried 
by  a  neutral  vessel,  because  the  functions  of  the  consul 
relate  to  the  joint  commerce  in  which  the  neutral  as  well  as 
the  belligerent  is  engaged  ( n).  Much  less,  then,  are  the 
despatches  of  a  belligerent  to  a  neutral,  relating  merely  to 
questions  of  amicable  intercourse  between  the  two  States, 
of  the  nature  of  contraband  (o).  It  is  manifest  that  the 
interests  of  the  neutral  may  imperatively  demand  such  an 
intercourse ;  and  it  is  easily  shown  that  the  lawfulness  of 
such  intercourse  is  a  necessary  consequence  from  even  th  e 
limited  recognition  of  a  de  facto  State  as  a  belligerent.  A 
State  so  far  recognised  must  have  organs  of  communication 
with  the  neutral.  How  is  the  neutral,  for  instance,  to  obtain 
redress  for  injuries  done  to  her  own  subjects  ?  She  must 
have  some  regular  channel — in  other  words,  she  must  recog- 
nise, for  this  purpose,  at  least,  a  Government  and  a  diplo- 
matic officer.  But  the  neutral  State  has  rights  beyond  this. 
She  is  entitled  to  communicate  with  all  the  belligerents  for 
the  purpose  of  bringing  about  peace ;  for  a  state  of  war  is  a 

(m)  The  Caroline,  6  C.  Rob.  Adm.  Rep.  466.  The  Atalanta,  2  C.  Bob, 
Adm.  Rep,  440-461. 

(n)  The  Madieon,  Edwards,  Adm,  Rep.  224. 
(o)  The  Caroline,  6  C.  Rob.  Adm.  Rep.  468. 
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state  of  unmerited  snffermg  to  the  neutral,  which  she  is 
justified  in  seeking  by  all  lawful  means  to  bring  to  an 
end. 

"  It  would  be  almost  tantamount "  (Lord  Stowell  says) 
**  to  preyenting  the  residence  of  an  ambassador  in  a  neutral 
"  State,  if  he  were  debarred  from  the  means  of  communicat- 
"  ingwith  his  own.*'  Most  clearly,  therefore,  the  despatches 
were  not  of  the  nature  of  contraband. 

The  next  question  was  as  to  the  persons  of  the  envoys. 
In  my  pamphlet  I  stated  that  it  would  be  strange  if  the 
living  man  were  treated  as  contraband  when  his  despatches 
were  innocent.  But  it  was  supposed  to  be  contended,  on 
behalf  of  the  United  States,  that  though  the  envoy  was  not 
exactly  contraband,  he  might  be  seized  on  his  voyage — in 
transitu,  and  these  commentaries  (the  first  edition  of  which 
was  then  in  circulation)  were  cited  in  support  of  this 
opinion.  There  were  two  passages  on  the  subject — one 
in  which  I  was  dealing  with  the  question  of  a  civil  war, — 
the  passage  which  precedes  the  observations  which  have 
just  been  made,  beginning,  "  Nevertheless^  where  rebellion 
"  has  grown,"  and  which  ends  with  the  remarkable  citation 
from  Grotius,  "  in  hoc  eventu  Gens  una  quasi  du»  Gentes 
"  habetur  "  (;?).  I  am  there  speaking  of  emissaries  between 
the  parties  to  the  civil  war.  The  argument  is  of  course  still 
stronger  as  to  emissaries  to  a  third  State.  The  note, at  has 
been  seen,  refers  to  the  opinion  of  Bynkershoek,  which  is  to 
the  efiect  that  if  both  parties  to  the  civil  war  be  de  facto 
independent,  they  enjoy  the  full  rights  of  legation ;  but  if 
one  party  be  still  struggling,  and  not  yet  independent,  he 
enjoys  these  rights  with  regard  to  third  States  only.  Then 
follow  these  words,  decisive  of  the  present  question : — "  ab 
**  alia  missi  ad  externum  principem  habentur  pro  nundisJ*^ 
This  is  exactly  the  position  of  law  which  was  relied  upon 
by  England.  In  the  other  passage  (y)  of  these  commen- 
taries, which  was  the  one  relied  on,  I  was  dealing  with  the 

(p)  S  cxxx.  p.  166.  (q)  Vol.  iii.  §  cclxxi. 
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subject  of  contraband,  and  I  used  the  very  words  of  Lord 
Stowell's  judgment  in  the  Caroline^  which  legalises  the 
carrying  of  diplomatic  despatches  by  the  neutral  vessel. 
Lord  Stowell  says: — 

"  It  is,  indeed,  competent  for  a  belligerent  to  stop  the 
''  ambassador  of  his  enemy  on  his  passage ;  but  when  he 
^^  has  arrived,  and  has  taken  upon  himself  the  functions  of 
^^  his  office,  and  has  been  admitted  into  his  representative 
"  character,  he  is  entitled  to  peculiar  privileges,  as  set  apart 
"  for  the  protection  of  the  relations  of  amity  and  peace,  in 
*^  maintaining  which  all  nations  are,  in  some  degree,  inte- 
"  rested.  With  respect  to  this 'question,  the  convenience 
"  of  the  neutral  State  is  also  to  be  considered ;  for  its 
"  interests  may  require  that  the  intercourse  of  correspon- 
"  dence  with  the  enemy's  country  should  not  be  altogether 
*^  interdicted  ;  it  would  be  almost  tantamount  to  preventing 
**  the  residence  of  an  ambassador  in  a  neutral  State,  if  he 
"  were  debarred  from  the  means  of  communicating  with 
"  his  own." 

Lord  Stowell  does  not  here  lay  down  the  doctrine,  that  a 
belligerent  may  take  an  envoy  out  of  a  neutral  ship.  That 
question  was  not  before  him.  He  founds,  chiefly  upon 
Vattel  (whom  the  earlier  part  of  his  judgment  especially 
cites),  the  general  dictum^  that  the  belligerent  may  seize 
the  ambassador  of  another  belligerent  at  a  certain  period, 
namely,  before  he  has  been  accepted  by  the  State  to  which 
he  is  sent ;  after  that  event,  the  belligerent  may  not  seize 
him  anywhere.  Before  that  event,  he  may  seize  him, — but 
when  and  where?  the  reference  to  Vattel  answers  the 
question — when  he  is  passing  through  his  own  territory. 
Vattel  justifies  the  seizure  by  England  of  a  French  ambas  - 
sador,  travelling  to  Berlin  through  the  Electorate  of  Hanover^ 
because  Hanover  at  thai  time  belonged  to  England.  "  Non- 
^'  seulement  done  on  pent  justement  refuser  le  passage  aux 
**  ministres  qu'un  ennemi  envoie  si  d'autres  souverains :  on 
*^  les  arr^te  m@me  s'ils  entreprennent  de  passer  secr^tement 
''  et  sans  permission.*'     Where  ?     ^^  Dans  les  lieux  dont  on 
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**  est  maitre  *'  (r).  Not  on  board  a  neutral  ship  on  the  high 
seas.  Lord  StowelPs  judgment  must  be  read  by  the  light 
of  this  passage  in  Yattel,  to  whom  he  had  referred.  Lord 
Stowell  says  :— 

''  The  former  cases  were  cases  of  neutral  ships  carrying 
^^  the  enemy's  despatches  from  his  colonies  to  the  mother 
"  country.  In  all  such  cases  you  have  a  right  to  conclude 
*^  that  the  effect  of  those  despatches  is  hostile  to  yourself, 
"  because  they  must  relate  to  the  security  of  the  enemy's 
**  possessions,  and  to  the  maintenance  of  a  communication 
"  between  them;  you  have  a  right  to  destroy  these  posses- 
'*  sions  and  that  communication,  and  it  is  a  legal  act  of 
"  hostility  to  do  so.  But  the  neutral  country  has  a  right  to 
"  preserve  its  relations  with  the  enemy ;  and  you  are  not  at 
"  liberty  to  conclude  that  any  communication  between  them 
"  can  partake,  in  any  degree,  of  the  nature  of  hostility 
"  against  you. 

"  The  enemy  may  have  his  hostile  projects  to  be  attempted 
**  with  the  neutral  State ;  but  your  reliance  is  on  the 
"  integrity  of  that  neutral  State,  that  it  will  not  favour,  nor 
**  participate  in  such  designs,  but,  as  far  as  its  own  councils 
"  and  actions  are  concerned,  will  oppose  them.  And  if 
"  there  should  be  private  reason  to  suppose  that  this  confi- 
"  dence  in  the  good  faith  of  the  neutral  State  has  a  doubtful 
*^  foundation,  that  is  matter  for  the  caution  of  the  Govern- 
"  ment,  to  be  counteracted  by  just  measures  of  preventive 
"  policy,  but  is  no  ground  on  which  this  Court  can  pro- 
"  nounce  that  the  neutral  carrier  has  violated  his  duty  by 
^'  bearing  despatches,  which,  as  far  as  he  can  know,  may  be 
"  presumed  to  be  of  an  innocent  nature,  and  in  the  mainte- 
"  nance  of  a  pacific  connection  (5)." 

It  was  not  denied  in  America  that  this  is  both  the  general 
and  the  correct  law  respecting  ambassadors ;  but  the  con- 
duct of  England  eighty-two  years  ago  was  cited  against 


(r)  Droit  des  Oeru,  L  4,  c.  7,  s.  86. 

(•)  The  Caroline,  e  a  Hob,  Adm.lUp.  40^. 
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her  (t).  It  was  stated  that  an  English  officer,  in  I78O9  took 
Mr.  Laurens,  the  envoy  from  the  rebel  colonies  of  North 
America  to  Holland,  out  of  a  Dutch  ship,  and  that  he 
was  committed  to  the  Tower  as  a  traitor ;  but  the  facts  of 
the  seizure  were  inaccurately  stated.  Adolphus  has  a 
correct  epitome  of  them  ; — 

**  Meanwhile  '*  (says  this  historian)  "  the  state  of  sullen 
'^  dissatisfaction  which  occasioned  the  abolition  of  the  ancient 
'*  connection  between  Great  Britain  and  Holland,  resolved 
"  itself  into  active  hostility ;  the  mystery  which  had  covered 
'*  the  views  and  conduct  of  the  Dutch  was  removed ;  and 
'<  the  Court  of  Great  Britain  was  impelled  to  a  firm  and 
*'  decisive  mode  of  conduct,  as  well  in  resentment  of  past 
'^  treachery  as  with  a  view  to  counteract  the  effects  of  the 
'^  neutral  league.  The  Vestal  frigate,  commanded  by 
''  Captain  Keppel,  took,  near  the  banks  of  Newfoundland, 
"  a  Congress  packet  The  papers  were  thrown  overboard ; 
"  but  by  the  intrepidity  of  an  English  sailor,  recovered  with 
'^  little  damage. 

*^  They  fully  proved  the  perfidy  of  the  Dutch,  who, 
*^  before  the  existence  of  any  dispute  with  Great  Britain, 
*^  had  entered  into  a  formal  treaty  of  amity  and  commerce 
"  with  the  revolted  colonies,  fully  recognising  their  indepen- 
"  dence,  and  containing  many  stipulations  highly  injurious 
^^  to  England,  and  beneficial  to  her  enemies,  both  in  Europe 
'^  and  America.  Disagreements  on  some  of  the  arrange- 
^^  ments  had  occasioned  delays  in  its  completion.  But 
*'  Henry  Laurens,  late  President  of  the  Congress,  who  waa 
*^  one  of  the  passengers  in  the  captured  vessel,  was  author- 
*^  ised  to  negotiate  definitely,  and  entertained  no  doubt  of 
"  success.  On  his  arrival  in  London,  Mr.  Laurens  was  ex- 
^'  amined  before  the  Privy  Council,  and,  on  his  refusal  to 
"  answer  interrogatories,  committed  to  the  Tower  (m)." 


{t)  In  a  letter  to  Mr.  Sumner,  not,  I  helieve,  the  Chainnan  of  the 
Oommittee  of  Foreign  Relations  in  Congress. 

(u)  AdoiphuBf  Histcry  of  England,  vol.  iii.  p.  221. 
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Adolphus  is  perfectly  accurate  in  saying  that  the  Mercury^ 
commanded  by  Captain  Pickles,  was  an  American  belligerent 
yessel.  The  despatches  from  Captain  Keppel  to  the  Admiralty 
afford  proof  of  the  fact.  The  vessel  was  condemned  in  the 
Vice-Admiralty  Court  (conmiissioned  as  a  Prize  Court)  in 
Newfoundland. .  Laurens  was  brought  to  England.  The  dif- 
ference between  this  case,  and  that  of  the  Southern  Envoys 
is  obvious.  First,  despatches  were  thrown  overboard — an 
act  which  has  frequently  enured  to  the  condemnation  of  a 
neutral  ship ;  secondly,  the  ship  was  not  Dutch,  and  neutral, 
but  American  and  belligerent  \  thirdly,  Holland  was  only 
professedly  neutral,  but  really  belligerent  against  England, 
as  those  very  despatches  demonstrated.  The  declaration  of 
war  by  England  against  her  followed  close — namely,  on  the 
20th  December  1780.  Fourthly,  the  ship  as  well  as  the 
man  was  captured.  So  clear,  indeed,  was  the  justice  of 
the  seizure,  that  neither  Holland  herself,  nor  any  other 
State,  uttered,  then  or  afterwards,  the  semblance  of  a  remon- 
strance against  the  act.  This  supposed  precedent  turns 
out,  then,  to  be  no  precedent  at  all ;  were  it  otherwise.  Inter- 
national Law  is  not  made  out  of  a  single  bad  precedent, 
but  out  of  sound  principles  applied  to  each  case  as  it  arises, 
and  illustrated  by  consistent  practice. 

Upon  the  whole  the  case  of  the  Trent  may  be  considered 
as  having  established  the  proposition  that  the  ambassador  of 
a  belligerent  cannot  be  taken  from  the  ship  of  a  neutral 
upon  the  high  seas. 
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CHAPTER  III. 

EMBASSY — RIGHT   TO   RECEIVE. 

CXXXI.  States  which  have  the  right  to  send^  have 
the  right  to  receive  embassies  (a),  (droit  passif— passives 
Gesandtschaftsrecht). 

The  active  and  the  passive  right  of  legation  are  inseparably 
connected,  and,  as  will  be  seen,  the  rule  extends  generally 
to  the  sending  and  reception  of  the  same  grade  of  diplomatic 
agents. 

It  is  said  by  Kliiber  and  Miruss  (b)  that  dependent  States 
have  not  necessarily  the  latter,  because  they  have  the  former 
right.  But  it  does  not  appear  on  what  principle  this  position 
is  to  be  maintained,  and  no  authority  is  cited  in  support  of  it. 
On  the  other  hand,  Vattel,  Martens,  Wheaton,  and  other 
writers  do  not  qualify  the  general  principle  which  has  been 
laid  down. 

Perhaps,  however,  where  the  right  to  send  is  exclusively 
derived  from  treaty^  as  in  the  now  obsolete  cases  of  Mol- 
davia and  Wallachia  above  cited,  the  right  of  reception,  not 
being  mentioned  in  the  instrument,  cannot  be  inferred  as  a 
matter  of  necessary  implication  (c). 

But,  as  a  general  proposition,  the  right  of  sending  and 
receiving  embassies  is  inherent  in  all  States ;  and  it  there- 
fore follows  that  to  prevent  the  free  exercise,  in  either  way, 
of  this  right,  would  constitute  a  very  heinous  violation  of 
International  Law,  a  crime,  which,  inasmuch  as  it  affected 


(a)   Vattel,  1.  iv.  c.  v.  a.  57.  (6)  Kliiber,  s.  176. 

Mortem,  s.  188.  Mirusf,  s.  80. 

P<mdo,  tit.  coarto.  (c)   Vide  ante,  p.  167. 
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the  interests,  would  justify  the  interference  of  all  nations  on 
behalf  of  the  one  which  had  been  so  injured  (rf). 

C  XXXII.  A  State  has  a  right  to  receive^  as  it  has  to 
send,  an  embassy ;  but  a  State  is  not  under  an  obligation  of 
duty  to  send  or  to  receive  an  embassy. 

Upon  the  consideration  of  this  last  point  three  questions 
arise,  yiz. : 

1.  Is  a  State  bound,  as  a  general  proposition,  to  receive 
an  ambassador  at  all? 

2.  Is  it  bound  to  receive  any  ambassador  duly  commis- 
sioned? 

3.  Is  it  bound  to  allow  a  resident  embassy  within  its 
territories  {legationem  assiduam)  ?  («) 

CXXXIII.  With  respect  to  the  first  question,  the  sound 
opinion  appears  to  be  that  a  State  is  bf'und  to  give  audience 
to  an  ambassador,  and,  except  under  most  extraordinary 
circumstances  (/),  to  receive  him  for  that  purpose  within  its 
territories  and  at  its  Court. 

If,  however,  such  circumstances  do  exist,  some  place  must 
be  specified — Vattel  suggests  the  frontier — at  which  the 
ambassador's  message  must  be  received.     A  State  may  be 


(d)  Vattel,  1.  iv.  c.  v.  8.  63 :  "  De  celui  qui  trouble  un  autre  dans  Tex- 
ercice  du  droit  d^ambassade." 

**  Cuando  una  nacion  ha  mudado  su  dinastia  6  su  gobiemo,  la  regla 
general  es  mantener  con  ella  las  acostumbradas  relaciones  diplomaticas. 
Portamos  de  otro  modo  serfa  dar  &  entender  que  no  reconocemos  la  legi- 
timidad  del  nuevo  drden  de  cosas:  lo  que  bastaria  para  justificar  un 
rompimiento."— Pan«fo,  tit.  cuarto,  ccxxix. 

(e)  ZoMcA,  De  Jud.  inter  Gentes,  p.  2,  s.  4 :  "  An  legatum  aliquando 
admittere  non  liceat." 

(/)  Gr&t.  1.  il  c.  xviii.  a,  3 :  "Duo  autem  sunt  de  legatis  quae  ad  jus 
gentium  referri  passim  videmus,  prius  ut  admittantur,  deinde  ne  violentur. 
De  priore  locus  est  Livii,  ubi  Hanno  senator  Garth aginiensis  in  Annibalem 
sic  invehitur :  *  Legatos  ab  sociis  et  pro  sociis  venientes  bonus  imperator 
noster  in  castra  non  admisit :  jus  gentium  sustulity'  quod  tamen  non  ita 
crude  intelligendum  est :  non  enim  omnes  admitti  prsecipit  gentium  jus : 
sed  vetat  sine  causa  rejici — causa  esse  potest  ex  eo  qui  mittit,  ex  eo  qui 
mittUur,  et  ex  eo  ob  quod  mittitvr,^ 

Vattely  1.  iv.  c.  v.  s.  66 :  "  Sans  des  raisons  tr^particuliftres," 

Wheatan'8  Elem.  ss.  1-261. 

VOL,  II.  N 
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aware  that  an  ambassador  is  sent  for  a  mischievous  purpose^ 
or,  it  may  be,  from  a  third  nation  for  a  purpose  conceived  to 
be  inexpedient  by  the  refusing  State,  e.g.  reconciKation 
with  another  State.  In  these  cases,  ex  eo  ob  quod  mittitury 
it  may  refuse  the  ambassador. 

CXXXI V.  With  respect  to  the  second  question,  it  may 
be  unhesitatingly  answered  in  the  negative.  It  is  in  the 
discretion  of  the  receiving  State  to  refuse  the  reception  of  a 
certain  diplomatic  agent ;  but  it  is  not  altogether  an  arbitrary 
discretion.  Some  reason  must  be  alleged  for  the  refusal: 
"  Non  enim,"  says  Grotius, "  omnes  admitti  prsdcipit  gentium 
"  jus :  sed  vetat  sine  causa  rejici "  {g). 

A  State  cannot  reasonably  refuse  to  receive  an  ambassador 
on  the  grounds  of  sex  (A). 


ig)  Martens,  8.  199 :  "  Du  choix  de  Tordre  et  du  nombre  des  ministres." 
B.  200 :  "  Du  choix  de  la  pereonne  du  ministre ; "  and  Pinheiro  Ferreira's 
note  on  the  latter.  In  this  instance  his  complaint  against  Martens  is  just, 
viz.  that  he  was  bound  to  have  expressed  his  own  opinion,  and  not  to 
have  contented  himself  with  a  reference  to  other  authorities. 

OratiuSf  note  (/),  last  page. 

Bynket'shoekf  Q,  J,  P.  1.  ii.  c.  v. :  "  Qui  recte  legati  mittantur." 

(A)  Zouchf  De  Jure  Fee,  p.  2,  s.  4,  Q.  9,  '^  An  foeminis  legationes  man- 
dari  possint ; "  his  opinion  is,  ''  sed  et  quandoque  foeminie  legationibus 
obeundis  maxime  idoneie  habitse  sunt :  "  he  relies  entirely  on  authorities 
drawn  from  Roman  writers. 

Merlin,  ibid.  s.  iii. 

Bynk.  ibid.,  treats  with  contempt  the  argument  that  women  were  in- 
capable by  the  Roman  law, — a  rule,  he  says,  violated  in  practice  by  the 
Romans,  but  otherwise  of  no  avail :  ''nam  de  suis  subditis  princeps  statuit 
pro  arbitrio  suo,  de  alienis  non  etiam ; "  he  observes  that  neither  "  ratio  " 
nor  "  usus  "  excludes  women  from  being  diplomatic  agents.  Not  "  ratio ; " 
"  in  foeminis  enim  reperies  quicquid  in  legatis  jure  desideraveris ;  "  not 
'*  usus,''  for  Paschnlius  in  Legato,  c.  xx.,  has  accumulated  instances  of 
their  employment :  he  cites  passages  from  Plato,  Plutarch,  and  Tacitus  to 
prove  the  abilities  of  women,  and  makes  this  curious  Dutch  pleasantry, 
"  sed  ne  mulieribus,  satis  ut  plurimum  cristatis,  cristas  videar  erigere, 
plura  non  addo." 

The  passages  in  the  Roman  law  will  be  found.  Dig.  1.  iii.  t.  i.  s.  i.  5. 
"  (PrcBtor  edicto  excepit)  sexum  dum  foeminas  prohibet  proaliis/w«^tt/ar<'. 
Et  ratio  quidem  prohibendi  est,  ne  contra  pudicitiam  sexui  congnientem 
alienis  causis  se  inmiisceant,  ne  virilibus  oificiis  fungantur  mulieres." 

Jb.  L.  t.  7,  s.  4 :  "  Sed  et  eos,  quibus  jus  postulandi  non  est,  legation^ 
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The  League  of  Cambrai  in  1508  was  signed  by  Margaret 
of  Austria,  in  the  name  of  her  brother,  Charles  V.  In  the 
same  place  Louisa  of  Savoy,  mother  of  Francis,  signed  a 
peace,  sometimes  called  Le  Traits  des  Dames. 

It  is  said  that,  in  the  reign  of  Henry  IV.,  France  sent  an 
ambassadress  to  Constantinople.  In  1645,  Louis  XIV.  sent 
la  Mar6chale  de  Guebriant  to  conduct  to  Poland  the  Princess 
des  Gouzaques,  bride  to  the  King  of  Poland.  Wicquefoit 
says,  erroneously,  that  she.  was  the  first  female  diplomatic 
agent.  The  Duchess  of  Orleans  negotiated  as  Plenipoten- 
tiary the  Treaty  between  France  and  England,  which  in 
Charles  II. 's  time  detached  the  latter  country  from  its  alli- 
ance with  Holland. 

"Minus  frequentari"  (says  Bynkershoek)  *•*  mulierum 
"  legationes  res  certa  est,  sed  non  minus  certa,  etiam  olim 
**  minus  fuisse  frequentatas.  Sed  plus  minusve  sint  fuerintve 
"  frequentatse,  jus  principis  non  toUit,  ejus  igitur  voluntas, 
"  etiam  in  hac  causa,  suprema  lex  est "  (z). 

CXXX  V.  A  State  may  reasonably  refuse  to  receive  one 
of  its  own  subjects  as  a  foreign  diplomatic  agent,  especially 
if  its  Constitution  forbid  the  subject  ever  to  put  off  his  alle- 
giance. 

One  very  good  reason  for  refusing  such  a  diplomatic  agent 
is  the  expediency  of  avoiding  the  very  difficult  question  which 
may  arise  from  a  possible  conflict  between  his  privileges  as 
a  foreign  ambassador  with  his  present  and  former  obligations 
contracted  as  a  subject :  for  it  will  be  seen  that  a  class  of 
these  privileges  is  founded  upon  the  fact  that  the  bearer  of 
them  is  not  a  subject  of  the  country  in  which  he  is  residing 
as  an  ambassador  (j). 

fungi  non  posse,  et  ideo  in  arenam  miseum  non  jure  legatum  esse,  Divi 
Severus  et  Antoninus  reacripserunt." 

lb,  L.  t.  17,  8.  2 :  "  Foeminee  ab  omnibus  officiis  civilibus  vel  publicis 
remotae  sunt,"  &c. 

(f)  Bynk,  De  Foro  Leg,  c.  xi.     Q,  J,  P,  1.  ii.  c.  v. 

The  "  Qu<;e8tione8  Juris  Publici  "  were  published  after  the  treatise  "  De 
Foro  Legatorumr 

(J)  England  does  not  allow  one  of  her  subjects  to  act  as  a  diplomatic 

N  2 
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Bynkershoek  (A)  is  of  opinion  that  no  objection  exists  to 
the  employment  of  a  subject ;  but  he  builds  his  opinion  on  the 
proposition  that  there  is  no  reason  why  a  subject  should  not 
serve  two  masters,  or  rather  be  actively  the  subject  of  one 
and  passively  the  subject  of  another.  Yet  Bynkershoek 
himself  is  obliged  to  qualify  his  proposition  with  the  con- 
dition that  the  interests  of  the  two  masters  do  not  come  into 
conflict,  or  that,  if  they  do,  the  ambassador  take  no  part  in 
them. 

In  France  (f),  it  has  been  for  some  time  settled  as  a  con- 
stitutional maxim  that  subjects  are  not  admissible  as  am- 
bassadors. An  exception  appears  to  have  been  formerly 
made  in  favour  of  the  ambassador  from  Malta.  The 
Swedish  Law  equally  forbids  the  reception  of  a  subject  as  a 
foreign  ambassador.  The  old  German  Confederation  refused 
upon  special  grounds  to  receive  any  Frankfort  Burgher  as 
the  representative  of  any  member  of  the  Confederation  ex- 
cept of  Frankfort  itself  (m). 


agent  in  England.  See  case  of  Dr.  Stewart,  Debate  in  the  House  of 
Comftums,  June  2, 1871. 

(k)  De  Foro  Legatorum,  c.  xi. 

{[)  De  CaUlh'eSfiji  his  TraitS  de  la  mantle  de  nSgocier  avec  lee  souverairis, 
speaJcs  of  this  custom  as  peculiar  to  France ;  but  if  it  ever  was  peculiar, 
it  is  not  so  now,  for  such  a  rule  would  probably  be  now  adopted  by  all 
the  Great  Powers. — Merlin,  ib.  v.    Bynk,  De  F.  L,  c.  li. 

(m)  Heffter,  s.  202,  n.  1. 

Sir  T.  Twiss  observes  {Lato  of  Nations,  ii.  p.  276)  : — 

"  A  nation  may  refuse  to  receive  one  of  its  own  citizens  as  the  represen- 
tative of  a  Foreign  Power,  and  in  some  countries  it  is  a  state  maxim  that 
a  subject  is  not  to  be  received  in  such  a  capacity.  Such  was  the  rule 
of  the  French '  and  Swedish  ^  courts,  and  likewise  of  the  United  Pro- 
vinces.' But  in  recent  times  two  French  subjects  have  been  accredited 
to  and  received  by  the  French  court  as  the  Representative  Ministers  of 
Foreign  Powers— Count  Pozzo  di  Borgo  as  Minister  of  Russia,  and  the 
Count  de  Bray  as  Minister  of  Bavaria.  Ch.  de  Martens  speaks  of  both 
these  distinguished  diplomatists  as  having  been  naturalised  in  the  foreign 
countries  which  they  respectively  represented." 

M.  Guizot  sent  the  accomplished  and  ill-fated  Rossi,  an  Italian  natu- 


[»  Dt  CailUret,  Traitd  de  la  manure  de  nhgocieravcc  les  touwraing,  c  6,  p  72 
Swda  :  tit,  de  Crimin.  }  7.    »  Bynkerthoek^  De  Foro  Legatorum,  c.  ii.] 


2  Codex  U- 
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As  a  State  may  exercise  its  right  of  refusal  absolutely ^  it 
may  also  exercise  it  conditionally^ 

A  State  may  declare  beforehand  the  terms  under  which 
it  will  consent  to  receive  its  own  subject  as  a  foreign  diplo- 
matic agent.  But  if  the  subject  be  received  without  any 
such  previously  promulgated  stipulation  he  will  be  entitled 
to  the  full  jus  leyationis.  But  this  is  a  point  of  which  the 
discussion  belongs  to  another  place  (n), 

CXXXVI.  That  the  exile  is  in  any  case,  though  more 
especially  if  his  return  be  forbidden  by  law,  subject  to 
the  refusal  of  his  own  country,  cannot  be  doubted  {o) ;  the 
only  doubt  is,  as  will  be  seen  hereafter,  whether  he  can 
escape,  by  virtue  of  his  ambassadorial  character,  punish- 
ment in  tlie  State  which  had  exiled  him,  to  which  he  has 
returned  without  permission  and  therefore  with  an  additional 
offence. 

In  1697,  the  English  ambassador  to  France  obtained  per- 
mission from  the  Government  of  that  country  to  include 
among  his  suit  certain  Fre  nchmen  and  refugees  on  account 
of  their  religion,  without  which  permission  Bynkershoek 
thinks  France  might  have  claimed  them  "  ut  reversos 
*"  exules''{p). 

Still  more  justly  may  a  State  refuse  to  receive  a  criminal 
whose  sentence  is  yet  unexecuted.  A  Dutchman  con- 
demned to  a  criminal  punishment  by  the  Dutch  East  India 
Company  fled  from  Indi  a  to  England,  and  was  sent  by  the 
latter  country  as  a  diplomatic  agent  to  Holland.  Imme- 
diately on  his  arrival  at  the  Hague  (1636),  the  Dutch 
Company  induced  the  Government  to  put  him  in  prison,  from 
which,  however,  he  was  shortly  afterwards  liberated,  chiefly, 
according  to  Bynkershoek,  because  the  States  General  were 

raliaed  in  France,  as  ambassador  to  Rome ;  he  justifies  this  act  in  his 
memoirs. 

(n)  Story's  Ccmment,  on  the  United  States^  1.  669. 

AfftrMM,  B.  8a. 

(o)  Bynk.  Q.  J.  P.  1.  ii.  c.  v. 

Zimehj  p.  2,  s.  4. 

(p)  Q.  J,  P.  1.  ii.  c.  V. 
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very  anxious  at  that  particular  period  to  be  on  good  terms 
with  England  (q). 

The  fact  of  the  ambassador  not  being  a  native  of  the 
State  which  sent  him  would  not  alone  afford  a  reasonable 
cause  for  refusal.  The  subject  of  a  third  country  might  be 
the  domiciled  citizen  of  the  country  which  employed  him  as 
ambassador,  and,  even  if  he  were  not  domiciled,  no  objection 
seems  to  lie  against  him,  on  the  sole  ground  of  his  not  being 
a  native  (r). 

CXXXVII.  The  private  rank  or  birth  of  the  am- 
bas^dor  who  is  sufficiently  ennobled  by  his  Sovereign's 
choice  can  constitute  no  ground  of  refusal.  The  King  of 
Spain  employed  Kubens  as  ambassador  both  to  England  and 
Holland  (1633).  A  State,  however,  would  for  its  own 
honour  justly  refuse  a  notoriously  scandalous  person,  and 
less  justly,  but  lawfully,  any  person  known  to  be  personally 
disagreeable  to  the  head  of  the  State  («). 

How  far  the  religion  of  the  ambassador  can  be  considered 
an  objection  will  be  presently  discussed  (t).  It  is  only 
necessary  to  state  here  that  no  State  is  bound  to  receive  a 
Papal  Legate  or  Nuncio,  armed  either  by  specific  instruc- 
tions or  by  the  general  Canon  Law,  with  powers  injurious 
to  the  Established  Church  or  to  the  sovereignty  of  the 
State  over  all  causes,  ecclesiastical  as  well  as  civiL 
States  have  a  right  to  refuse  the  reception  of  such  a  minister, 

{q)  Q.  J,  P.  1.  ii.  c.  V. 

Merlin,  %b.  iv. 

(r)  In  1871  a.d.,  Count  Beust,  who  had  been  a  subject  of  the  Kinof  of 
Saxony,  and  very  recently  Prime  Minister  of  that  country,  was  received 
in  England  as  ambassador  of  Austria. 

(«)  Wicqvsfm'tf  i.  s.  13.  VAmhassadeur  doit  estre  agreable,  "  Le  mesme 
droit  de  gens  qui  ne  perniet  pas  qu'on  fasse  violence  ou  outrage  au  ministre 
qui  a  est^  admis  et  reconnu,  permet  aux  princes  de  ne  point  admeitre  un 
ministre  dont  ils  puissent  recevoir  du  d^plaisir.*'  Wicquefort  gives  a 
catalogue  of  ambassadors  refused  on  this  ground.  The  Duke  of  Bucking- 
ham, employed  by  Charles  I.,  might  well  have  been  rejected  both  by  Spain 
and  France  on  account  of  the  insolence  and  arrogance  of  his  conduct. 

(/)   Vide  post y  Part  viii.  ch.  i. 

Heffler,  s.  200,  u.  4. 

Mimss,  fl.  04. 
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or  to  demand  that  these  powers  be  limited  and  defined,  so  as 
to  be  consistent  with  their  safety^  before  the  bearer  of  them 
be  admitted. 

The  notification  of  the  refusal  to  receive  ought  to  be 
made,  if  possible,  before  the  ambassador  has  left  his  own 
country,  but  it  may  be  imparted  openly  on  his  arrival,  or 
tacitly  by  not  accepting  the  letters  of  credit  (m). 

CXXXVIII.  The  existence  of  a  state  of  war  between 
two  nations  by  no  means  relieves  them  from  the  necessity  of 
receiving  each  other's  ambassadors,  not  of  course  for  the 
purpose  of  residence,  but  of  audience.  It  may  be  necessary 
to  demand  a  passport  or  safe  conduct,  through  the  interven- 
tion of  a  third  State  or  of  a  herald,  and  what  it  is  necessary 
to  demand  may  be  refused  ;  but  the  refusal  cannot  law- 
fully be  grounded  on  the  mere  existence  of  a  state  of  war, 
for  the  greater  the  evil  the  more  stringent  is  the  obligation 
upon  nations  to  adopt  the  readiest  means  of  putting  an  end 
to  it  (x)y  and  especially  those  which  are  most  likely  to 
prevent  or  stay  the  shedding  of  blood. 

CXXXIX.  We  have  now  arrived  at  the  discussion  of  the 
third  question  propounded,  viz  : — Is  a  State  bound  to  allow  a 
resident  embassy  (Jegationem  assiduam)  within  its  territories? 

The  continuous  residence  of  an  embassy  is,  to  speak 
strictly,  a  matter  of  comity  and  not  of  strict  right  (y). 


(fi)  MirvMy  8.  82. 

(:t-)  Vattelf  L  iv.  c.  y.  s.  67  :  Comtnent  on  doit  adtnettre  Us  ministrez 
^un  ennemi, 

(y)  Wheaton,£!L2,2Q\,2Q2. 

Merlin,  %b,  s.  3. 

Heffter,  s.  200. 

Ward,  vol.  ii.  p.  484. 

Lord  Coke,  speaking  of  Henry  VIL,  says,  "  That  wise  and  politique 
king^  would  not  in  all  his  time  suffer  Lieger  (t.a.  resident)  ambassadours 
of  any  foreign  king  or  prince  within  his  I'ealm,  nor  he  with  them  \  but 
upon  occasion  used  ambassadours." — 4  Inst,  165. 

Charles  I.  expressed  resentment  against  the  Dutch  for  not  sending  a 
resident  embassy  to  England. —  Wicq,  Mim,  touch,  les  AmbassadeurSj  25. 

In  1660,  a  noble  member  of  the  Polish  Diet  complained  of  the  continued 
residence  of  the  French  ambassador,  ^'  que  le  s^jour  de  rambassadeur 


184  INTERNATIONAL    LAW. 

Nevertheless^  so  long  a  custom  and  so  universal  a  con- 
sent have  incorporated  this  permission  of  continuous  resi- 
dence into  the  practice  of  nations,  that  the  gross  discourtesy 
of  refusing  it  would  require  unanswerable  reasons  for  its 
justification^  and  would  place  the  refusing  in  so  unfriendly 
an  attitude  towards  the  refused  State  as  to  be  little  removed 
from  a  condition  of  declared  hostility. 

GrotiuSy  indeed^  says,  "  Optimo  autem  jure  rejici  possunt, 
^^  quae  nunc  in  usu  sunt  legationes  assidusB,  quibus  quam  non 
"  sit  opus  (;r),  docet  nos  antiquitas  cui  illae  ignoratae  "  (a) ; 
but  it  must  be  remembered  that  since  this  opinion  was  ex- 
pressed, a  usage  of  two  additional  centuries  has  imparted, 
according  to  the  principles  laid  down  in  an  earlier  chapter  (b) 
of  this  work,  a  character  approaching  to  that  of  positive 
law  upon  this  institution  of  resident  embassies. 

Yattel  (c)  therefore  declares,  that  even  in  his  time  the 


estoit  suspect;  parce  que  lea  ambassadeurs  ont  accouetumSs  de  ee  retirer  dis 
que  leur  nSgociation  est  acJ^evSe," 

In  1668,  an  attempt  was  made  bj  various  members  of  the  Diet  to  send 
away  all  ambassadors ;  it  was  resisted  bj  the  king  and  senate,  but  is 
said  to  have  been  one  of  the  chief  causes  of  the  dissolution  of  the  Polish 
Diet. —  Wicquefortf  L  viii. 

(2)  The  Justinian  law  was  unquestionably  adverse  to  the  notion  of  a 
resident  ambassador.  It  had  no  idea  of  protecting  foreign  commerce, 
"  pemiciosum  urbibus  mercimomum  "  (  Cod.  1.  iv.  t.  63,  s.  3),  which  it  forbad 
nobles  to  exercise,  and  which  it  conceived  might  lead  to  a  revelation  of 
the  secrets  of  imperial  policy.  The  Code  contains  a  very  curious  law, 
beginning:  ''Mercatores  tam  imperio  uostro  quam  Persarum  regi  sub- 
jectos,  ultra  ea  loca,  in  quibus  foederis  tempore  cum  memorata  natione 
nobis  convenit,  nundinas  exercere  minime  oportet :  ne  alieni  regni  (quod 
nan  convetUt)  ecrutentur  arcana"  &c. — lb,  s.  4. 

(a)  L.  ii.  c.  xviii.  s.  3,  2.  (b)   Vide  ante,  vol.  i.  p.  41. 

(c)  Vattel,  1.  iv.  c.  v.  s.  66.  Dee  Ministrea  rSsidents.  **  La  coutume 
d'entretenir  partout  des  ministres  continuellement  residents,  est  aujour- 
dliui  si  bien  ^tablie,  qu'il  faut  all^guer  de  tree-bonnes  raisons  pour  refuser 
de  s'y  preter  sans  offenser  personne." 

MiruM,  s.  82. 

"  Hodie  tamen  ita  usurpantur  ut  sine  illis  amicitia  vix  stabilis  inter 
populos  di versos  coli  videatur,  etsi  nee  minus  U8um  habeat  exploratorum.'' 
— Hubetnu  de  Jure  CivUi,  1.  iii.  c.  xii. 
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custom  was  so  deeply  rooted  as  to  require  excellent  reasons 
for  its  abrogation  by  any  individual  State. 


The  whole  question  is  well  summed  up :  "  Se  deben  recibir  loa  mini- 
stros  de  un  soberano  amigo ;  j  dunque  no  estamos  eztrictamente  obligados 
a  tolerar  su  residencia  perp^tua,  esta  pratica  se  ha  hecho  tan  fi^eneral  en 
nuestros  dias  que  no  pudi^ramos  separarnos  de  ella  sin  muy  grayes 
motivos.'* — Pando,  tit  cuarto,  ccxxix. 
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CHAPTER    IV. 

EMBASSr — GENERAL  STATUS. 

CXL.  We  have  now  considered  the  Rights  and  the 
Duties  incident  to  the  sending  and  receiving  of  embassies. 
The  next  subject  for  discussion  is  the  Status  which  Inter- 
national Law  ascribes  to  those  who  are  so  sent^  and  to  those 
who  are  so  received. 

This  status  is  composed  of  rights  strictijuris^restiBg  upon 
the  basis  of  natural  law  and  therefore  immutable,  and  of 
privileges,  originally  not  immutable,  but  so  rational  in  their 
character,  and  so  hallowed  by  usage,  as  to  be  imiversally 
presumed,  and  to  become  matter  of  strict  right  if  their  abro- 
gation have  not  been  formally  promulgated  (a  case  almost 
inconceivable)  before  the  arrival  of  the  ambassador.  The 
former  are  usually  described  under  the  title  of  inviolability^ 
the  latter  under  the  title  of  exterritoriality  (a).  It  is  with 
the  former  that  we  are  at  present  concerned  (&). 

CXLI.  The  right  of  sending  embassies  being  esta- 
blished, the  personal  inviolability  {inviolabilitas,  inviolabiUte, 


(a)  The  necessity  of  the  case,  the  usage  of  foreign  writers,  the  great 
convenience  of  the  term,  will,  it  is  hoped,  justify  the  attempt  to  naturalise 
this  word. 

(6)  Vattel,  I.  iv.  c.  v.  s.  55,  ib.  c.  vii.  s.  81,  and  s.  103.  "Nous  avons 
d^duit  rind^pendanoe  et  Tinviolabilit^  de  I'ambassadeur  des  principes 
natureU  et  n^c&tsaires  du  droit  des  gens — ces  prerogatives  lui  sont  con- 
fiim^es  par  Fusage  et  le  consentement  g^n^ral  des  nations/' 

Hfffter,  s.  204 :  "  ein  so  van  selbst  9ich  verstehendts  Recht'^  S.  205. 
"  In  der  Natur  der  Sache  ist  nun  eiu  Mehreres  nicbt  begriindet,"  u.  s.  w. 

KlUber,  s.  203 :  "  Den  Qesandten  raumt  theils  das  natMrUche  Volkerrecht, 
theils  das  positive  der  europaischen  Staaten,  besondere  Vorrechte  ein/' 
u.  B.  w. 


EMBASSIES— INJURIES  TO.  187 

Unverletzbarkeit)  of  the  ambassador  follows  as  a  necessary 
consequence. 

Every  foreigner,  indeed,  is  under  the  protection  of  the 
State  in  which  he  is  commorant,  and  is  so  far  inviolable. 

But  this  attribute  is  in  a  special  manner  ascribed  to  the 
representative  of  a  Foreign  State,  in  whom  the  image  of  his 
Sovereign  and  the  majesty  of  his  country  ore  as  it  were 
visibly  present ;  therefore  the  expression  of  sanctity  {sanctitasy 
personne  sacrky  Heiligkeit)  is  often  applied  by  jurists,  philo- 
sophers, and  historians,  of  all  ages  and  countries,  as  applicable 
to  the  bearers  of  an  Embassy  (c). 

CXLII.  Any  offence  committed  against  their  person  is 
or  ought  to  be  considered  by  the  State  as  an  offence  against 
the  State  itself  {crime  ctEtat), 

The  injury  done  to  an  ambassador  is  not  merely  an  injury 
done  to  the  Sovereign  and  country  which  he  represents,  but 
a  violation  of  the  common  welfare  and  general  safety  of  all 
nations. 

Therefore  there  is  a  peculiarity  incident  to  this  right  (c/), 


(c)  Oratius,  1.  ii.  c.  zyiii.  s.  1 :  "  Passiin  enim  legimus  sacra  leg^ationum, 
BoncHmoniam  legatorum  .  .  .  saneta  corpora  le^atoruin." 

lb,  B.  iv.  5 :  "  Quare  omnino  ita  censeo,  placuisse  gentibua  ut  commuDis 
mosy  qui  quemvis  in  alieno  territorio  ezistentem  ejus  loci  territorio  sub- 
jicit,  ezceptionem  pateretur  in  leg^atis,  ut  qui  sicut  fictione  quadam 
habentur  pro  personis  mittentium,  senatus  faciem  serum  attulerat,  auctorp* 
totem  reijmblicaf  ait  de  legato  quodam  M.  Tullius/'  &c. 

Bynkershoeky  De  F.  L,  c.  v.  De  Sanctitate  Legatorum,  &c. :  ''  Plus  scire 
attlnet,  qua  ratione  legati  apud  omne8,ut  dixi,  gentes  habeantur  sarusti — 
£t  ffl  sanctum  id  sit,  quod  ab  injuria  hominum  defensum  atque  munitum 
est,  ut  esse  dicit  Marcianus  in  1.  8.  pr.  ff.  De  Rey.  Divis.,  utque  ex  pro- 
prietate  verbi  deducit  Festus  in  V.  sanctum,  dicendum  yidebatur  sancti- 
tatem  id  legatis  prasstare,  ne  dicto  factove  oifendere  lieeat,  quia  imaginem 
principis  sui  ubique  circumferunt,  quia  pacis  et  foederum  nuncii  sunt  et 
proxenet«,  et  sine  his  gentium  societas  et  beata  quies  salya  esse  nequit." 

Vattel,  1.  iv.  c.  vii.  s.  81  and  s.  92 :  "  L'inviolabilit^  du  miniati-e  public, 
ou  la  s&ret^  qui  lui  est  due,  plus  saintement  et  plus  particuli^rcment  qu*& 
tout  autre  stranger  ou  citoyen." 

Martens,  s.  214. 

Kliiber,  s.  203. 

(d)  Whether  Vattol  be  right  or  not  in  the  application  of  the  principle 
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viz.  that  an  infringement  of  it,  unlike  the  invasion  of  parti- 
cular national  interests,  becomes  immediately  and  directly  a 
matter  of  general  international  concern,  and  entitles  all 
nations  to  demand  and  enforce  atonement  for  the  offence  and 
punishment  of  the  offender. 

CXLIII.  The  atonement  and  punishment,  moreover,  are 
to  be  measured  by  a  standard  different  from  that  which  might 
satisfy  an  injuty  done  to  a  private  subject  {e). 

An  ambassador,  it  will  be  seen,  may,  with,  but  not  with- 
out (/),  the  consent  of  his  master,  waive  his  privilege  of 
exemption  from  the  local  tribunals ;  but  if  wrong  has  been 
done  or  an  insult  offered  to  him,  he  cannot  appear  as  a  com- 
mon person  demanding  satisfaction  in  a  court  of  justice ;  he 
has  a  right  to  demand  that  the  State  in  which  he  is  residing 
i  prosecute  the  wrongdoer  as  a  public  criminal  {g), 

CXLIV.  There  is  another  peculiarity  incident  to  this 
right  which  requires  observation.  The  Civil  Law  of  Rome 
expressed  a  sound  principle  of  jurisprudence,  in  declaring 
that  it  was  competent  to  a  person  to  waive  any  advantage 


of  the  law  to  the  case  of  the  ambassadors  of  Francis  I.,  put  to  death  by  the 
Goyemor  of  Milan  through  which  city  they  were  travelling  to  Constan- 
tinople, the  principle  which  he  lays  down  is  sound  and  true :  "  Et  comme 
11  n'en  donna  point  de  satisfaction  convenable,  Francois  1*'  avait  un  tres- 
juste  sujet  de  lui  d^larer  la  guerre,  et  meme  de  demander  Tassistance  de 
toutes  les  nations.  Car  wne  affaire  de  cette  nature  n'est  point  un  different 
porticulier,  une  question  litigieuse,  dans  laquelle  chaque  partie  tire  le 
droit  de  son  c6t^ ;  deit  la  quereUe  de  tovtes  les  nations,  int^ress^  k  main- 
tenir  comme  sacr^  le  droit  et  les  moyens  qu'elles  ont  de  communiquer 
ensemble  et  de  traiter  de  leurs  affaires  " — 1.  iv.  c.  vii.  s.  84.  **  Quiconque 
fait  violence  a  un  ambassadeur  ou  a  tout  autre  ministre  public  ne  fait  pas 
seulement  injure  au  souverain  que  ce  ministre  repr^nte ;  il  blesse  la 
sfiiet^  commune  et  le  salut  des  nations ;  il  se  rend  coupable  d'un  crime 
atroce  en  vers  tons  les  peuples." — lb.  s.  81. 

(e)  ''Quid  igitur  est  prsdcipuum  in  legatis  P  hoc  videlicet,  ut  in  eos,  qui 
legates  male  habent,  severius  animadvertatur,  atque  ita  ob  personarum 
sanctitatem  poena  atrocior  statuatiir,  quam  solet  statui  in  eos,  qui  pnvatum 
quemcunque  laesiasent." — Bynk,  De  Foro  Leg,  c.  v. 

Minus,  s.  837. 

(/)  United  States  v.  Benner^  1  Baldwin  {^American)  Reports,  240. 

(jg)   Vattd,  1.  iv.  c.  viii.  s.  3. 
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which  had  been  introduced^  for  his  sake  only,  into  a  cove- 
nant (A). 

The  Sovereigns,  therefore,  of  the  State  may  waive  the 
rights  due  to  them  in  the  person  of  their  ambassadors,  but  the 
ambassadors  themselves  have  no  such  liberty,  because  these 
rights  are  not  incident  to  their  office  for  their  own  private 
convenience,  but  for  the  honour  of  their  Sovereign,  the  good 
of  their  country,  and  the  welfare  of  all  natioDs  (t).  j 

This  principle  is  to  be  found  in  the  Roman  Law,  even 
with  respect  to  the  legatua  of  a  subordinate  city  or  province 
of  the  empire.  Suits  might- not  be  instituted  against  him  : 
*^  JuHanus,  sine  distinctione  denegandam  actionem.   Merito ; 


(A)  Cod,  1.  ii.  t.  8,  De  Pactis,  b.  29 :  ''  Si  quia  in  conficribendo  instru- 
mentb,  &c.  &c.,  quare  et  in  hac  causa  pacta  non  valeant,  cum  alia  sit 
regfula  juris  antiqui,  omnes  licentiam  habere,  his,  quie  pro  se  introducta 
sunt,  renunciare." 

(%)  Bynkerikoek,  De  Foro  Leg,,  at  the  end  of  his  zziii.  chapter, 
"  Lqgatus  an  jurisdictionem  prorogare  et  fori  privilegio  renunciare  possit," 
airiyes  at  pretty  much  the  same  conclusion  as  is  expressed  in  the  text 
here :  '^  Ego  vero,  quicquid  earum  rerum  sit,  non  ausim  dicere,  legatum, 
inconsulto  principe,  juri  sno  ^nunciare  posse ;  ad  quid  enim  legatorum 
privilegia,  quam  ut  ipsi  principibus  suis  magis  utiles  sint,  et  eorum  legatio 
nulla  re  impediatur  P  Magis  igitur  hssc  privilegia  pertinent  ad  causam 
Principis,  quam  ipsius  legati :  sibi  renunciatione  sua  legatus  nocere  potest, 
Principi  non  potest.'*  Then  follows  a  position  doubtfully  expressed  even 
at  the  time  he  wrote,  and  which  can  now  be  scarcely  admitted  at  all : 
'<  Atque  ita,  coruidta  raiione,  forte  dicendum  est,  legatum  in  coma  delicti 
nunquam  priyilegio  fori  renunciare  posse,  in  causa  civili  non  aliter,  quam 
ut  adversus  eum  jus  dicatur,  non  ut  sententia  ea:ecutioni  mandetur,  in 
quid  per  earn  impediretur  legatio,  ut  in  carjsa  criminali  tantum  non  sem- 
per impediri  solet.  Sed  ad  manum  non  sunt  ea  gentium  exempla,  ut  ex 
jure  gentium  ea  de  re  possim  constituere." 

For  the  "  ratio,"  he  refers  to  the  passage  cited  below  from  the  Digegt, 
In  neither  case,  at  the  present  time,  can,  it  is  conceived,  the  ambassador, 
rege  inconmltOy  forego  his  right. — De  Foro  Leg,  c.  xxiii.  injme, 

Vattelf  1.  iv.  c.  viii.  s.  xi. :  ^'Mais  si  Tambassadeur  veut  renoncer  en  partie 
k  son  ind^pendance  et  se  soumettre  k  la  juridiction  du  pays  pour  affaires 
civileSi  il  le  pent  sans  doute,  pouryu  que  ce  soit  avec  le  consentement  de 
son  maitre.  Saus  ce  consentement,  Tambassadeur  n'est  pas  en  droit  de 
renoncer  k  des  privil^es  qui  int^ressent  la  dignity  et  le  service  de  son 
souverain,  qui  sont  fondte  sur  les  droits  du  maitre,  faits  pour  son  avan- 
tage  et  non  pour  celui  du  ministre/' 
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'^  ideo  enim  non  datur  actio,  ne  ab  officio  suscepto  legationis 
"  avocetur  "  (j) ;  and  again — "  De  (A)  eo  autem  qui  adiit 
^^  hssreditatem  Cassius  scribit,  quamvis  Bomad  adierit  hasre- 
^^  ditatem>  non  competere  in  eum  actionem^  ne  impediatur 
**  legatio :  et  hoc  verum  est," 

This  proposition  as  to  the  incompetency  of  the  representa- 
tive to  consent  to  the  renunciation  of  rights  of  inviolability 
belonging  to  his  constituent^  is  also  applicable^  by  the  practice 
of  nations,  if  not  by  the  reason  of  the  thing,  to  the  renuncia- 
tion of  the  privileges  of  exterritoriality. 

CXLV.  These  rights  of  inviolability,  flowing  from  the 
Law  of  Nature  and  the  reason  of  the^Jthing,  are  applicable 
to  all  societies,  and  therefore  unalterable  by  any  individual 
member  of  the  community  of  nations. 

These  rights  have  been  acknowledged  and  respected  since 
the  dawn  of  civilisation  in  all  ages,  and  are  not  without  ves- 
tiges of  their  recognition  even  among  barbarous  tribes. 

Grrotius,  at  the  outset  of  his  excellent  chapter  De  T^ga- 
tionum  Jure,  observes  that  the  sanctity  of  ambassadors,  the 
sacred  rights  of  embassies,  the  inviolability  of  treaties,  are 
topics  abounding  in  the  works  of  writers  of  all  ages  {I). 


(j)  Dig,  1.  v.  t.  1,  De  Judicns,  &c.,  8.  24. 

(A;)  Ibid,  8.  26. 

(0  <'  Passim  enim  legimus  sacra  legationum,  sanctimoniam  legatorum, 
jus  gentium  illis  debitum,  jus  divinum  humanumque,  sanctum  inter 
gentes  jus  legationum,  foedera  sancta  gentibus,  foedus  humanum,  sancta 
corpora  legatorum." — lb.  L.  2,  c.  18,  s.  1. 

De  Foro  Leg,  c.  v.  in  prin. :  **  Ad  satietatem  sufficere  possunt  quae  in 
banc  rem  congesserunt : — videlicet,  Jacohis  Cttjacius,  1.  xi.  observ.  c.  6 ; 
Albericus  Geniilutf  De  Leg.  1.  ii.  c.  1  &  1 4 ;  Hugo  Grotius  (princeps  juris 
publici  magister),  1.  ii.  c.  18,  s.  1  &  6,  in  nota,  adque  eum  locum  tantum 
non  omnes  Orotii  interpretes,'^ 

Wicquefort,  1.  i.  cc.  27,  28. 

Montesquieu,  De  VEi^rit  des  Lois,  1.  xxvi.  chap.  21. — "Qu'il  ne  faut 
pas  d^ider  par  les  loLs  politiques  les  choses  qui  appartiennent  au  droit 
des  gens. 

"  Les  lois  politiques  demandent  que  tout  homme  soit  soumis  auz  tri- 
bunaux  criminels  et  civils  du  pays  ou  il  est,  et  ^  ranimadversion  du 
souyerain. 
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Bynkershoek  remarks,  that  all  treatises  on  the  7215  hgationis 
contain  an  accumulation  of  passages  from  Greek  and  Latin 
authors  upon  the  inviolability  of  ambassadors : — "  et  quo 
'^  quis  eruditior  fuit,  eo  plures  auctoritates  attulit  ad  rem, 
"  quam  nemo  negat,  probandam/' 

In  the  few  observations  which  follow,  it  is  hoped  that  the 
censure  of  Bynkershoek  will  not  be  incurred. 

CXLVI.  Even  the  Israelites,  being  under  the  peculiar 
dispensation  of  the  Mosaic  law,  appear  to  have  acknowledged 
the  inviolability  of  ambassadors  (m). 

The  Egyptians  clothed  the  functions  of  the  ambassadors 
with  a  religious  character,  and  are  thought  by  some  to  have 
possessed  a  written  code  upon  the  subject ;  and  this  code 
Pythagoras  is  said  to  have  introduced  into  Greece.  The 
Greeks  {n)  held  in  high  estimation  and  invested  with  religious 
sanctity  the  office  of  ambassadors  {jrrpia^Bis) ;  and  the  invio- 
lability of  heralds  (/ci]pv/c69,  caduceatores),  who  were  also 
priests,  appears  to  have  obtained  in  the  earliest  periods  of  their 
history.  It  is  probable  that  from  the  Greeks  was  derived 
to  the  Romans  the  very  remarkable  institution  of  the  Col- 
legium Fedale. 


'*  Le  droit  dea  gens  a  youlu  que  les  princes  s'enyoyasBent  des  ambas- 
sadeurs ;  et  la  raison,  tirte  de  la  nature  de  la  chose,  n'a  pas  pennis  que 
ces  ambassadeura  d^pendissent  du  aouverain  chez  qui  ila  aout  envoj^a,  ni 
de  sea  tribunaux.  lis  aont  la  parole  du  prince  qui  les  envoie,  et  cette 
parole  doit  6tre  libre. 

"  Aucun  obatacle  ne  doit  lea  empecher  d^agir.  lis  peuvent  souvent 
d^plaire,  parce  quails  parlent  pour  un  homme  ind^pendant.  On  pouvait 
leur  imputer  des  Crimea,  a'ila  pouvaient  etre  punia  pour  des  crimes; 
on  pourrait  leur  supposer  des  dettea,  s'ila  pouvaient  etre  arrets  pour  des 
dettes.  Un  prince  qui  a  une  fiert6  naturelle,  parlerait  par  la  bouche 
d'un  homme  qui  aurait  tout  k  craindre.  II  faut  done  suivre,  k  T^ard 
dea  ambassadeura,  lea  raisona  tir^a  du  droit  dea  gena,  et  non  pas  celles 
qui  d^rivent  du  droit  politique :  que  s'ils  abuaent  de  leur  Stre  repr^aen- 
tatif;  on  le  fait  ceaaer,  en  lea  renvoyant  chez  eux :  on  pent  meme  les 
accuser  devant  leur  malt  re,  qui  devient  par  Ik  leur  juge  ou  leur  com- 
plice." 

(m)  1  Chronicles,  c.  xix. 

(n)   W,  Wachtmvth,  Jus  Gentium  piale  obtinuit  apud  Griecos, 

AJher,  OetUiliSj  c.  xvii.  Quadam  Oracorum, 
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CXL  VII.  The  concourse  of  lawless  adventurers  and  free- 
booters who  laid  the  foundations  of  imperial  Home,  built^  out 
of  the  resources  of  their  own  genius^  the  chief  foundations 
of  their  domestic  society.  The  principles  of  civil  obedience, 
the  acknowledgment  of  the  relations  of  family,  the  adminis- 
tration of  justice,  the  ordinances  of  religion,  the  institution, 
in  fine,  of  the  State,  seem,  according  to  the  doubtful  notices 
of  their  early  annals,  to  have  found  their  chief  root  in 
their  own  character,  as  developed  by  the  exigencies  of  their 
condition  ( o). 

This  was  not  the  case,  however,  with  respect  to  the 
acknowledgment  and  observance  of  the  rules  of  right  and 
the  principles  of  justice  in  their  intercourse  with  other  com- 
munities. That  the  necessity  of  any  such  rules  and  prin- 
ciples should,  even  in  the  infancy  of  her  existence,  have  been 
recognised  by  Rome,  and  that  this  recognition  should  have 
been  made  a  part  of  her  constitution,  is  a  fact  which  distin- 
guishes her  from  all  other  nations,  and  which,  at  the  time, 
gave  early  presage  of  that  extraordinary  sagacity  which 
characterised  her  subsequent  career.  That  such  necessity 
should  have  been  felt  was  most  remarkable ;  that  it  should 
have  been  supplied  from  without,  and  not,  like  the  other  parts 
of  her  constitution,  from  within — that  a  regular  code  of  rites 
and  observances,  respecting  a  branch  of  International  Law, 
should  have  been  at  once  imported  into  Rome  from  a  foreign 
source,  is  also  a  circumstance  of  great  peculiarity.  The 
account  is  given  by  Livy  (p) : — "  Uttamen  quoniam  Numa 
'^  in  pace  religiones  instituisset,  a  se  (Anco  Martio)  bellicas 
"  ceremonise  proderentur,  nee  gererentur  Lolum,  sed  etiam 
^^  indicerentur  bella  aliquo  ritu,  jus  ab  antiqua  gente 
"  ^quicolis,  quod  nunc  Fetiales  habent,  descripsit,  quo  res 
"  repetuntur  "  (j). 


(o)  Qeia  des  riimmhen  Rechts,  u.  «.  w.,  von  Rudolph  Ihei-iny,  Leipzig, 
1862. 

ip)  Lib.  I.  c.  32. 

(y)  "  Legati  nomen  feciaUs  tenet  cum  ad  foedus  feriendum  aut  indicen- 
dom  bellum  piofidacebatur,  ad  jubendum  alicunde  aliquem  decedere,  ad 
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The  Fecial  institution  lasted  as  long  as  the  free  Republic. 
It  withered  in  the  civil  wars  ;  and  though  the  name  and  the 
title  of  its  chief  officer,  that  oi  Pater  Patratus,  existed  in  the 
time  of  the  first  Ceesars,  all  trace  of  both  name  and  thing 
disappears  in  the  reign  of  Tiberius. 

The  office  and  functions  of  the  ambassador,  however,  re- 
tained the  sacred  inviolability  which  had  been  among  the 
attributes  of  the  Feciales. 


aliquem  dedendum." — Alber,  GentiUs,  1.  i.  c.  12,  De  Jure  Feciali  et  Patre 
patrato. 

Grot,  vbi  gup,  a.  10,  injine. 

Vide  antej  vol  i.  App,  ii.  p.  646. 


yoL.  n. 
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CHAPTER  V. 

AMBASSADORS — ROMAN    LAW. 

CXL  VIII.  (a)  It  is  necessary  to  notice  certain  passages 
relating  to  the  jus  legationiBy  which  occur  in  the  Digest  of 
Justinian,  for  two  reasons: — First,  because,  though  often 
misapplied,  they  have  furnished  materii^ls  for  writers  on  this 
branch  of  international  jurisprudence.  Secondly,  because 
they  do  contain  principles,  and,  in  one  instance  at  least,  a 
direct  enactment,  applicable  to  the  present  subject. 

The  ^^  legati "  mentioned  in  the  Koman  Law  were  not 
ambassadors  from  foreign  independent  States,  but  dele- 
gates (b)  from  provinces  or  municipalities  subject  to  the 
Roman  empire.  It  is  to  these  officers  that  the  passages  in 
the  Digest  apply,  with  one  very  memorable  exception.  That 
exception  is  to  be  found  in  the  opinion  of  Pomponius,  set 
forth  under  the  title  "  De  Legationibus."  "  Si  quis  "  (he 
says)  legatum  hostium  puhdsset^  contra  jus  gentium  id  com- 
^'  missum  esse  existimatur,  quia  sancti  habentur  legati :  et 
*^  ideo  cum  legati  apud  nos  essent  gentis  alicujus  cum  bellum 
"  eis  indictum  sit,  respoDsum  est,  liberos  eos  manere.  Id 
"  enim  juri  gentium  conveniens  esse.  Itaque  eum  qui  legatum 
"  puls&sset,  Quintus  Mucius  dedi  hostibus,  quorum  erant 
"  legati,  solitus  est  respondere  "  {c) 

(a)  Bynkerthoek  devotes  a  whole  chapter  to  this  subject  (DeForoLeg, 
c.  vi.),  which  begfins,  "  Quamvis  non  de  Populi  Homani,  sed  de  GeDtium 
juiisprudentia  agamus,  non  abs  re  tamen  erit  de  Jure  Romano  queedam 
pr»monuiftse,  cum  qui  id  audit,  vocemfere  omnium  gentium  videatur  audire, 
cumque  etiam  id  jup,  quod  certa  ratione  in  quibusdam  legatis  coustitutum. 
est,  ad  omnes  alios  imprudeotia  quorumdam  traduxerit." 

(6)  "Tan turn  non  erant  procuratores  et  mandatorii." — Bj/nk,  (b, 

(c)  J)ig,  L.  t.  vii.  s.  xvii.  De  Legationibw. 

Tit,  Ixiii.  Cod,  de  Legationibus, 
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It  is  impossible  to  deny  that  liere  is  a  plain  and  direct 
incorporation  of  that  important  part  of  International  Law 
which  relates  to  ambassadors,  into  the  Municipal  Law  of 
Borne. 

But  in  every  other  instance  the  Justinian  law  respecting 
^^  legati  "  applies,  as  has  been  observed,  to  a  class  of  deputies 
or  delegates  from  portions  of  the  empire. 

With  respect  to  Criminal  Jurisdiction,  these  laws  pro- 
nounced the  legate  and  the  members  of  his  suite  to  be  jus- 
ticiable at  Borne  for  offences  committed  during  their  legation, 
though  for  offences  previously  committed  they  might  claim 
to  be  tried  at  home  (domum  revocare)  (cf);  and  this  law  was 
chiefly  relied  upon  by  the  civilians,  as  warranting  their  opinion 
that  Leslie,  Bishop  of  Boss,  the  Ambassador  of  Mary  Queen 
of  Scots,  was  justiciable  in  England  for  seditious  practices 
committed  in  that  kingdom.  This  obvious  misapplication  of 
the  Boman  Law  has  been  commented  upon  by  most  subse- 
quent jurists  (e). 

With  respect  to  Civil  Jurisdiction,  the  Justinian  laws  con- 
ferred on  legates  the  privilege  of  claiming  to  have  civil  actions, 
brought  against  them  on  account  of  obligations  contracted 
before  the  period  of  their  legation,  remitted  to  their  domestic 
tribunal  (revocandi  domum),  on  the  ground  that  the  business 
of  their  legation  might  be  otherwise  delayed  or  impeded  (/). 

But  this  privilege  was  not  extended  to  obligations  con- 
tracted "  legationis  tempore^  on  the  ground  that  a  facility 
would  otherwise  be  given  them  of  fraudulently  i)osses8ing 
themselves  of  the  property  of  other  persons. 

By  the  Boraan  Law  a  person  might  "  domum  revocare  " 

(d)  Bynk,  c.  vi. 

(c)  Queen  Elizabeth's  council  were  wiser  than  her  lawyers,  as  Wicque* 
fort  observes :  "  Et  de  fait "  (he  adds)  "  il  y  a  lieu  de  douter  s'ils  ne 
8*6toient  point  tromp^s  en  ce  qulls  r^pondent  sur  le  premier  article :  et  si 
les  Lois  romaineSy  sur  lesquelles  ils  se  fondent,  ne  doivent  pas  estre  appli- 
qu^es  &  ces  ambassadeurs,  que  les  yilles  municipales,  ou  les  colonies 
romaines,  envoyaient  au  S^nat  ou  H  TEmpereur.'^ — VAmtMuadeur  et  ses 
Fonctions,  1.  i.  c.  zzvii. ;  et  vide  post. 

(f)  Bynh,  vhi  wp, 

o  2 
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actions  brought  against  him  at  Borne  for  obligations  con* 
tracted  not  at  his  own  home^  but  **  intra  provinciam ;  "  but  if, 
being  himself  the  plaintiff^  he  remitted  the  cause  home^  he 
was  compelled  in  his  turn  to  defend  himself  there  against  all 
actions  that  might  be  brought  against  him. 

The  Roman  Law,  however,  would  not  allow  the  legate 
to  bring  such  actions,  because  he  could  not  in  his  turn,  on 
account  of  the  avocations  of  his  legation,  be  subject  to  actions 
at  the  suit  of  others.  During  the  time  of  his  legation,  therefore, 
he  could  neither  be  plaintiff,  nor  agent  for  another  in  a  civil 
action  —a  rule  which  Bynkershoek  is  strongly  of  opinion  ought 
to  be  adopted  by  International  Law  with  respect  to  ambas- 
sadors. It  is  manifestly  unjust,  he  thinks,  that  an  ambas- 
sador should  be,  as  by  International  Law  he  is,  permitted 
to  bring  an  action,  and  not  be  amenable  to  one  brought  against 
himself  {g).  Upon  the  same  ground,  viz,  "  ne  ab  officio  sus- 
"  cepto  legationis  avocetur,"  no  action  in  rem  could  be  brought 
against  a  legate,  respecting  any  possession  acquired  by  him 
previously  to  his  legation. 

The  Roman  Law  therefore,  relating  to  legates,  bore  some 
resemblance  to,  and  was  not  without  its  effect  upon.  Inter- 
national Law  respecting  ambassadors ;  though  the  circum- 
stances of  the  legate  being  the  subject  of  the  Prince  to  whom 
he  was  sent,  and  of  his  being  the  deputy  from  a  portion  of 
the  same  kingdom,  materially  affected  the  introduction  of 
the  principles  of  the  former  into  the  latter  law.  "  Inter 
"  utrosque  "  (Bynkershoek  says)  "  fuit  aliqua  similitudo,  et 
*^  inde  quod  de  illis  praedicatur  saepe  et  de  his  praedicari 
*^  poterat,  at  non  semper  et  ubique  "  (A). 

CXLIX.  The  Christian  Church  appears  to  have  afforded 
the  earliest  instance  of  resident  ambassadors  (i),  as  she  pro- 
bably did  of  representative  assemblies. 


{g)  Videpogtf-p.  214.  Courts  of  justice  Lave  held  that  a  Plaintitt 
AmbaBBador  is  liable  to  coimter-demands  in  a  court  of  justice,  and  that 
a  prior  assault  by  a  Foreign  Minister  will  excuse  a  battery  committed  on 
him  in  self-defence. 

(A)  Bynk.  c.  yi.  (•)  Heffter,  8.  199. 
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We  read  in  the  Novells  of  Justinian  of  apocrisarii  (j), 
sometimes  also  called  responsales,  who  seem  to  have  dis- 
charged the  functions  of  resident  ambassadors  for  the  affairs 
of  the  Church  at  the  court  {in  comitatu  seu  Principis  curia) 
at  Constantinople. 

The  right  of  sending  these  officers  appears^  strictly  speak- 
ing, to  have  been  a  privilege  of  the  Patriarchs  only,  though 
occasionally  exercised  by  the  Archbishop  of  Ravenna  and 
other  Metropolitans.  Afterwards,  the  Apocrisarius  or  Re- 
sponsalis  was  chiefly  employed  by  the  Pope  at  the  court  of 
the  Emperor. 

The  Canon  Law  makes  specific  mention  of  the  ^*  legatorum 
'^  non  violaudorum  religioy^  in  its  enumeration  of  the  subjects 
about  which  tHiQJus  gentium  was  universally  admitted  to  be 
conversant  (A). 

The  Church,  however,  was  not  always  able  to  enforce  the 
observance  of  this  important  part  of  International  Law.   And 

{f)  "  JpocrisariWf  ambasciatore  o  procurators,  diroKpurdpios,  legatus 
alicujus  vel  procurator  qui  pro  eo  respondet,  ab  dnoKpivofiaif  respondeo." 
— ForceSirUj  Lexicon, 

Apocrisantu,  Du  Cange, — a  very  full  and  careful  account. 

''  ResporualiBf  nuntius :  interdum  et  Apocrisarius  et  qui  Responsa  seu 
negotia  Ecclesiastica  peragebat.  Theodorus  Hespomalis  venerabilis  JEcclesia 
Carthaginis,  in  Oonstit.  Justiniani  de  Africana  Ecclesia/'  &c. — Du  Cange 
T.  Reaponsdisy  i. 

See  Nov,  6.  c.  ii.  ''  Ne  Episcopus  ultra  annum  extra  Ecclesiam  suam 
degat.  Et  illud,"  &c.  "  Propterea  sancimus  si  quando  propter  occle- 
siasticam  occasionem  incident  necessitas;  banc  aut  per  eos  qui  res  agunt 
sacrarum  ecclesiariun  (quos  apocrisarios  vocant)  aut  per  aliquos  clericos 
hue  destinatos  aut  oeconomos  suos,  notam  imperio  facere,  aut  nostris 
adniinistratoribus  ut  impetrant  quod  competens  est/'  &c.  In  c.  ill.  of  the 
same  work,  "  Ne  Episcopi  ad  comitatum  Principis  accedant  absque  sjs- 
taticis  Uteris,"  the  bishops  are  ordered,  "  aut  per  eos  qui  vocantur  Refe- 
rendarii  sanctissioud  majoris  Ecclesise  (t.e.  Constantinople),  aut  per  reli- 
giosos  Apocrisarios  cuj  usque  dioeceseos  sanctissimorum  Patriarcharum 
suggerere  si  Imperio,"  &c. 

See  also  Nov.  123,  c.  xxv.  "  De  Apocrisariis : "  c.  xxvi.,  "  Ne  Episcopi 
legationis  tempore  conveniantur.'' 

(k)  0.  ix.  Dint,  1.  "  Jus  Gentium  est.  sedium  occupatio,  ssdificatio, 
muaitio,  bella,  captivitates,  servitutes,  postliminia,  foeiera,  paces,  indu?i88, 
Ugatorwn  non  vioiandorum  religio — hoc  inde  jus  geutium  appellatur,  quia 
eo  omnes  fere  gentes  utuntur." 
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among  the  many  deeds  of  lawlessness  (t)  which  disfigure  the 
I>eriod  usually  designated  as  the  Middle  Ages^  are  to  be 
found  some  (m),  though  not  many,  violations  of  the  sacredness 
of  the  ambassadorial  person. 

To  these  violations  the  Papal  claim  of  universal  dominion 
and  the  true  spirit  of  chivalry  were  alike  opposed.  The 
Emperor  Frederic  I.  secured  the  safety  of  the  Papal  legates 
who  had  misconducted  themselves  towards  him.  The  op- 
pressive tax  upon  foreigners,  the  droit  dCaubainCy  was,  even 
in  France,  where  it  long  maintained  its  footing,  remitted  in 
favour  of  the  foreign  ambassador.  The  Crusaders  scrupu- 
lously respected  the  character  of  the  ambassador,  even  in 
their  infidel  foe. 

CL.  The  infidel  was  taught  by  his  Koran  the  sacredness 
of  embassies,  though  he  sometimes  interpreted  the  injunc- 
tion as  being  applicable  only  to  Mahometan  nations  {n\  and 
the  Turk  for  a  long  time  persisted  in  considering  the  European 
ambassador  as  a  tolerated  spy  in  time  of  peace,  and  a  hostage 
to  be  imprisoned  at  the  breaking  out  of  war. 

CLI.  Lastly,  it  should  be  observed,  that  even  during  the 
ages  of  violence  and  lawlessness  in  Europe,  it  was  the  prin- 
ciple of  the  Roman  Law,  which  afterwards  took  deep  root 
in  Christendom,  that  an  injury  done  to  an  ambassador  should 
be  treated  by  the  Sovereign  of  the  wrongdoer  as  a  crime 
against  the  State. 

(0   TTorrf,  1.  280-«. 

(m)  PiUter,  Beitrdge  zur  Volkerrechta-Oeschichte,  169-178. 

Miru88,  8.  383. 

After  all  that  has  been  said  on  this  subject,  many  of  the  examples 
cited  resolve  themselves  into  cases  where  safe  conduct  in  time  of  war  had 
not  been  granted,  and  where  the  ambassador  was  seized  in  his  passage 
through  ft  third  countiy.  The  passage  cited  by  Ward  from  Joinville's  Life 
of  St.  Louis,  p.  (57,  certainly  speaks  of  it  being,  in  the  13th  century,  the 
received  custom  in  Christendom  as  well  as  heathendom,  when  war  broke 
out  between  princes,  to  detain  as  a  prisoner  and  slave  the  ambassador  of 
a  prince  who  happened  to  die.  But  this  is  stated  parenthetically,  with 
respect  to  Christendom,  in  the  account  of  the  Patriarch  of  Jerusalem  being 
made  captive  to  the  Emirs  of  I'^pt,  and  cannot  be  taken  to  be  true  as  a 
general  proposition  with  respect  to  the  usage  of  Christian  princes. 

(w)  Mincas,  s.  333. 

Merlin f  MiniUre  pitblicy  v.  iii. 
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CHAPTER  VI. 

EMBASSY — EXTENT   OP   INVIOLABILITY  (fl). 

CLII.  It  18  not  probable  that  it  will  ever  be  necessary  to 
draw  the  line  of  demarcation  in  practice  between  the  RightB\ 
of  Inviolability,  founded  upon  the  Law  of  Nature  {jus  ^ 
gentiurh  primcBvum)^  and  the  Privileges  of  Exterritoriality,  1 
founded  upon  usage  and  implied  consent  {jus  gentium  secun- 
darium\  and  in  most  Treatises  they  are  treated  of  together 
and  with  little  if  any  distinction  (i). 

CLII  I.  Nevertheless,  it  concerns  the  interests  of  Inter- 
national Jurisprudence,  considered  as  a  science,  and  it  may 
possibly  be  necessary  in  practice  to  establish  this  distinction. 
What  then  are  the  limits  within  which  this  strict  Right  of 
Inviolability  is  circumscribed  ? 

1.  To  what  class  of  diplomatic  agents  ? 

2.  To  what  persons  other  than  the  diplomatic  agents 
themselves  P 

3.  To  what  subject-matter  does  it  extend  ? 

4.  At  what  period  of  time  does  it  begin  ? 
6.  Over  what  period  is  it  extended  ? 

6.  Is  it  affected  by  the  breaking  out  of  war  between  the 
country  which  sends  and  that  which  receives  the  ambas- 
sador? 

These  are  questions  which  require  as  precise  a  solution  as 
the  nature  of  the  subject  will  admit. 


(a)  Zip^s  ovK  ^<f}rf  SfAoios  ^(rta-Bai  A.cucfbaifU)viouri'  Ktlvovs  fxiv  yap  a-vyxiai 
ra  ndpT(»v  dvBpctfrav  vofUfiUj  diroKTdvdvras  KripvKaSf  ovtos  dc  ravra  ou 
woaf<r€iv, — Herod,  vii.  136. 

(b)  MiruM,  83.  333-341,  is  very  able  and  learned  upon  the  point. 
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First, — The  Right  of  Inviolability  exteuds  to  all  classes 
of  public  ministers  who  duly  represent  their  Sovereign  or 
their  State.  This  may  be  now  considered  as  an  axiom  of 
International  Law  (c). 

Secondly, — The  Right  attaches  to  all  those  who  really 
and  properly  belong  to  the  household  of  the  ambassador — 
those  who,  to  use  the  ordinary  description,  accompany  him 
as  members  of  his  family  or  of  his  suite  (d). 

Such  appears  to  be  the  best  opinion  upon  this  point, 
though,  as  will  be  seen  hereafter,  it  has  been  a  matter  of 
controversy  whether  this  right  attaches,  under  all  circum- 
stances in  an  equal  degree,  to  the  suite  as  to  the  ambassador 
himself  (e). 

Thirdly, — The  Right  applies  to  whatever  is  necessary  for 
the  discharge  of  ambassadorial  functions  (/),  '*  nam  omnis 
"  coactio  "  (Grotius  says)  "  abesse  a  legato  debet,  tarn  quae  res 
^^  ei  necessarias,  quam  qua^  personam  tangit,  quo  plena  ei 
**  sit  securitas  "  {g).  It  seems  to  follow,  therefore,  that  he 
is  entitled,  among  other  immunities,  to  an  exemption  from 
all  criminal j^oceedings,  and  to  freedom  from  arrest  in  all 
civil  suits. 

The  private  effects,  and,  above  all,  the  papers  and  corre- 
spondence (A)  of  the  ambassador  are  inviolable".' 

The  questions  as  to  members  of  his  suite  who  are  subjects 


(c)   Vide  post,  c.  viii.  (d)   Vide  post,  c.  viii. 

(e)   Vide  post,  p.  213,  and  note  (wi),  Da  S<is  case, 

(/)  Kliiber,  8.  203.  **  Sie  erstreclft  sich  auf  alles,  waa  als  Bedinguug 
der  gesandtfichafdichen  Wirksamkeit  zu  betracliten  ist :  ganz  vorzuglick 
auf  Verrichtiing  der  gesandtschaftlichen  Gescbafte." 

Miruss,  8.  335. 

(jr)  Qrotim,  1.  ii.  c.  xviii.  s.  ix..  The  Edict  of  the  States  General  in 
1679,  which  is  discussed  by  Bynkershoek  in  his  ninth  chapter  {De  F,  L.), 
is  to  the  same  effect. 

(A)  ''On  regarde  done  Touverture  des  lettres  en  temps  de  paix,  de 
quelque  maniere  qu'elle  s'ex^ute,  comme  une  violation  du  droit  des  gens ; 
mais  la  plus  odieuse  et  la  plus  honteuse  contravention  k  la  foi  publique, 
c'est  qu'un  gouvernement  souffre  lui-meme  un  tel  abus  dans  ces  bureaux 
de  poste  qui  ont  reju  les  lettres  avec  la  taxe  sous  le  sceau  du  secret.*' — 
De  Garden,  Traite  complet  de  la  Diplomatie,  vol.  ii.  p.  86,  &c. 
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of  the  State  to  which  he  is  senty  and  the  franchise  of  his 
hotel,  are  reserved  for  future  consideration. 

(i)  Fourthly, — The  Right  attaches  from  the  moment  that 
he  has  set  his  foot  in  the  country  to  which  he  is  sent,  if  pre- 
vious notice  of  his  mission  has  been  imparted  to  it,  or,  in  any 
case,  as  soon  as  he  has  made  his  public  character  known  by 
the  production  either  of  his  passport  or  his  credentials. 

Fifthly, — The  Right  extends,  at  least  so  far  as  the  State 
to  which  he  is  accredited. is  concerned,  over  the  time  occu- 
pied by  the  ambassador  in  his  arrival,  his  sojourn,  and  his 
departure. 

(J)  Lastly, — The  Right  is  not  affected  by  the  breaking 
out  of  war  between  his  own  country  and  that  to  which  he  is 
sent.  The  Porte,  indeed,  used,  under  pretence  of  securing 
the  European  ambassador  from  the  effects  of  popular  violence, 
but  in  reality  in  order  to  retain  him  as  a  hostage,  to  order 
his  incarceration  in  the  prison  of  the  Seven  Towers. 


(%)  Orot,  1.  ii.  c.  xyiii.  a.  vi. :  **  OeBterum  admlssa  legatio  etiam  apud 
tanto  hostes,  magis  apud  inimicos  preBsidiuic  habet  juris  gentium." 

Vattel,  1.  iv.  c.  vii.  s.  83 :  "  Quoique  le  caract^re  du  mioistre  ne  ae 
d^veloppe  dans  toute  son  ^tendue,  et  ne  lui  aflsure  ainsi  la  jouissance  de 
tons  ses  droits,  que  dans  le  moment  ou  il  est  reconnu  et  admis  par  le 
souveiain  k  qui  il  remet  ses  lettres  de  cr^ance,  de8  qu'U  est  entrS  dans  le 
pays  ouUest  envoyS,  et  qu*il  se  fait  connaUre,  il  est  sous  la  protection  du 
droit  des  gens :  autrement.  sa  venue  ne  serait  pas  sure." 

Martens,  1.  vii.  c.  v.  s.  214. 

De  Garden,  TraitS  compkt  de  la  Diplomatie,  vol.  ii.  p.  142. 

Merlin,  v.  iii. 

Mi7'uss,  s.  336. 

HeffUr,  ss.  204,  210.  (j)  Kliiher,  s.  203. 

.    Bynk.  De  F,  L.  c.  ix.  Miruss,  s.  336. 
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CHAPTER  VII. 

EMBASSY — INVIOLABILITY — CRIMINAL     LAW. 

CLIV.  We  have  now  to  consider  the  very  grave  and 
difficult  question^  whether  the  inviolability  of  the  ambassador 
shields^  him  from  responsibility  to  the  criminal  law  of  the 
State  to  which  he  is  delegated — may  he,  with  impunity, 
conspire  against  the  Sovereign  {crime  (PHtat),  or  commit 
outrage  on  the  lives  and  properties  of  the  subject  {delii 
prive)  f 

CLV.  With  respect  to  criminal  offences  against  the 
Private  Law,  these  may  be  of  two  classes:  (1)  against  the 
property,  (2)  or  the  life  of  individuals.  With  respect  to  the 
former,  the  reason  of  the  thing  and  the  nature  of  the  ambas- 
sador's function  unquestionably  demand  his  exemption  from 
the  criminal  tribunals  of  the  country. 

The  Sovereign  may^  according  to  the  gravity  of  the  offence, 
signify,  in  various  ways,  his  displeasure,  or  demand  his  re- 
call ;  but  he  can  neither  be  punished  nor  arrested  (a). 

In  1763,  the  Ambassador  of  Holland  at  the  Court  of  the 
Landgrave  of  Hesse-Cassel  was  accused  of  mal-administra- 
tion  of  a  testamentary  trust.  The  Government  of  Cassel 
called  upon  him  to  render  an  account,  which  he  refused  to 
do,  whereupon  he  was  arrested  with  a  view  to  obtain  from 
him  the  necessary  documents  connected  with  the  trust.  But 
the  Landgrave  was  obliged  to  send  a  special  embassy  to 
Holland,  to  make  apology  and  reparation  for  this  infraction 
of  International  Law  (i). 


(a)  De  Garden f  vol.  ii.  p.  149, 
(6)  IM.  pp.  149, 160. 
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CLYI.  With  respect  to  graver  offences  against  the  Cri- 
minal Law,  such  as  murder,  the  question  is  more  diflSicnlt ; 
but  the  true  proposition  of  International  Law  upon  this 
subject  is  as  laid  down  by  Grotius,  namely^  that  the  guilty 
person  cannot  be  tried  by  the  foreign  tribunals  (c).  This 
doctrine  is  also  supported  by  Wicquefort  (rf),  Zouoh  (e), 
Bynkershoek  (/),  and  Vattel  (jr). 

Great  authorities  in  the  English  law,  Coke  (A),  Comyns 
(i),  Hale  (j),  Foster  (A),  held  a  contrary  doctrine  ;  but 
Blackstone  (Z)  correctly  states  that,  whatever  may  have 
formerly  been  the  opinion,  this  country  follows,  as  others  do, 
the  opinion  of  Grotius. 

CLVII.  With  respect  to  crimes  against  the  majesty  of 
the  State,  such  as  conspiracies  against  the  Government  or  the 
Sovereign  thereof,  it  appears  to  be  now  the  clear  law  that 
no  judicial  process  in  the  State  against  which  the  offence 
has  been  committed  can  be  put  in  motion  against  the 
Representative  of  a  foreign  Sovereigo. 

CLYIII.  Such  appears  to  be  the  best  and  most  generally 
received  opinion.  There  are  not,  however,  wanting  writers 
who  draw  a  distinction  between  the  commission  of  mala  pro- 
hibita  and  mala  in  sCy  and  between  privata  and  publica  de-- 
liria.  But  the  reasons  of  exemption  apply  to  both  cases; 
namely,  first,  because  the  nature  of  the  ambassador's  func- 
tions demands  the  most  absolute  freedom  in  every  case  that 
may  arise,  ^^  securitas  legatorum  utilitati  quae  ex  poena  est 

(c)  Chrot,  1.  ii.  c.  xviii,  4,  6. 
Ward,  vol.  ii.  pp.  615-16. 

(d)  "  Wicquefort  ^  (Mr.  Ward  truly  observes)  "  composed  his  Treatise 
on  Ambassadors  to  establish  this  proposition,  he  being  at  the  time  under- 
going punishment  from  Hollandi  while  minister  of  Liinebuiy^  at  the 
Hague,  for  betraying  the  secrets  of  Holland,  in  whose  service  he  also 
was." 

(e)  Solut.  Quoit.  De  Leg,  del  Jud.  Comp. 

(/)  Ue  Foro  Leg,  c.  17, 18,  19.  (g)  L.  ii.  ss.  94,  95.  96. 

(h)  4th  Inst.  153.  (0  Dig.  art.  Ambaaadw, 

Ij)  Fleas  of  the  Crovm,  i.  99. 

(k)  Crown  Law,  188.     Vide  cnUe,  vol.  i.  p.  21. 

(/)  Comment,  i.  25;3,  254. 
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^^  pradponderat  ^  (m).  Secondly,  because  the  ambassador 
represents  the  person  of  another,  and  is  recognised  in  that 
capacity  by  the  tacit  compact  by  which  he  is  admitted  into 
the  country  {n)  ;  it  has  been  nobly  said :  ^^  ils  sont  la  parole 
"  du   Prince    qui   les    envoie,  et    cette   parole  doit  etre 

«Ubre"(^). 

It  is  not  meant,  however,  to  convey  the  impression,  either 
that  the  ambassador  is  to  escape  without  punishment,  or  that 
the  State  in  which  he  is  discharging  his  functions  is  power- 
less to  resist  his  open  violence  (p),  or  to  stay  his  secret 
machinations  against  her  public  safety  {q),  or  to  redress  the 
rights  of  a  subject  whom  he  may  have  criminally  injured  (r). 

It  is  the  duty  and  the  right  of  the  injured  State,  under 
these  circumstances,  to  oppose  force  to  force,  and  in  the 
event  of  secret  machinations,  to  secure  the  person  of  the 
ambassador  and  remove  him  from  her  borders,  and  in  the 
case  of  the  privatum  delictum,  to  insist  upon  his  being  tried 
by  the  tribunals,  or  the  proper  authorities,  of  his  own 
country  («). 


(tn)  Grot,  1.  ii.  c.  xviii.  4. 

(w)   Ward,  vol.  ii.  p.  516. 

Grot,  1.  ii.  c.  xviii.  4,  6. 

Huberus,  De  J,  C.  1.  iii.  c.  12,  22,  24. 

(p)  Montesquieu,  De  VEspr.  des  Lois,  Pt.  II.  1.  xxvi.  c.  21. 

(p)  ^'  Quod  si  vim  armatam  intentet  legatus,  sane  occidi  poterit,  non 
per  modiim  pcence  sed  per  modum  mUuralis  defeimonis.'^ — Grot,  1.  ii.  c, 
xviii.  4,  7. 

{q)  ^'  Pour  ce  qui  est  des  critnes  d'Etat  les  mesures  les  plus  s^v^res  k 
regard  d\iii  envoys,  soit  qull  ait  agi  d  apres  les  instructions  de  sa  cour 
ou  spontan^ment ;  k  la  v^rit^,  il  n'est  pas  per  mis,  dans  ce  cas  meme, 
de  lui  faire  subir  une  peine  corporelle,  mais  le  droit  de  le  falre  arreter 
et  transporter,  sous  escorte,  hors  des  frontieres,  est  reclame  sans  opposi- 
tion par  toutes  les  puissances." — De  Garden,  Tr,  de  Dipl,  vol.  ii.  pp.  160-1. 

(r)  "  Si  le  d^lit  a  caus^  un  scandale  public,  le  Prince  porte  ses  plaintes 
au  souverain  du  ministre,  demande  meme  le  rappel  ou  la  punition  du 
coupable,  et  il  y  a  des  exemples,  qu 'en  pareide  circonstauce,  on  a  interdit 
h,  lenvoy^  de  paraitre  k  la  cour.  Si  le  fait  e^t  av^r^,  on  ne  saurait  refuser 
eon  rappel  ou  sa  punition." — lb,  150. 

(«)  KHiher,  s.  211. 

Stephens'  {Blackstones)  Comm.  ii.  p.  498  (ed.  1858). 
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CLIX.  One  of  the  questions  put  to  the  civilians  in  the 
case  of  the  ambassador  to  Mary  Queen  of  Scots,  which  has 
been  already  referred  to  {t\  was  : — 

"  Whether,  if  an  ambassador  be  confederate,  or  aider,  or 
"  comforter  of  any  traitor,  knowing  his  treason  toward  that 
"  Prince  towards  whom  and  in  whose  realm  he  pretendeth 
"  to  be  ambassador,  he  is  not  punishable  by  the  Prince  in 
*^  whose  realm  and  against  whom  such  treason  is  committed 
"  or  confederacy  for  treason  conspired ;  "  and  to  this  they 
answered,  ^'  We  do  think  that  an  ambassador  aiding  and 
"  comforting  any  traitor  in  his  treason  toward  the  Prince 
"  with  whom  he  pretendeth  to  be  ambassador  in  his  realm, 
"  knowing  the  same  treason,  is  punishable  by  the  same 
"  Prince  against  whom  such  treason  is  committed." 

The  opinion  of  the  five  civilians  at  first  wa«  considered  as 
decisive  against  the  Bishop,  but  he  replied  with  firmness  that 
he  had  entered  England  under  a  safe  conduct,  and  with  the 
fiill  privileges  of  an  ambassador.  Lord  Burleigh  said  that 
no  privilege  could  protect  an  ambassador  offending  against 
the  public  majesty  of  the  Prince  in  whose  court  he  was 
resident,  and  that  such  conduct  rendered  him  liable  to 
a  penal  action.  But  the  Bishop  still  insisted  upon  the 
privileges  of  an  ambassador,  and  observed,  with  equal 
courage  and  truth,  that  they  had  never  been  violated  vid 
juris  sed  vidfacHy  never  by  regular  form  of  trial,  but  by 
violence. 

He  was  detained  for  some  time  in  prison,  and  then 
banished  from  the  country,  but  the  Duke  of  Norfolk  and 
other  conspirators  were  put  to  death. 

This  case  has  formed  the  text  of  all  future  discussions 
upon  the  subject  of  the  inviolability  of  ambassadors.  The 
opinion  of  Elizabeth's  civilians  has  been  deservedly  and 
generally  rejected,  by  the  authority  of  the  best  writers,  as 
well  as  by  the  practice  of  the  most  civilised  States  (w). 


(t)   Vide  ante,  p.  195. 

(u)  Bynk,  De  Foro  Leg.  c.  vi. 
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Case  of  Mendoza^  the  Spanish  Ambassador  (x). 

CLX.  We  now  proceed  to  consider  the  leading  cases  in 
which  the  doctrine  of  ambassadorial  inyiolability  has  been 
brought  under  discussion.  In  the  year  1584,  not  long  after 
the  opinions  delivered  in  the  Bishop  of  Ross's  case^  Mendoza^ 
the  Spanish  Ambassador  in  England,  having  conspired  to 
introduce  foreign  troops  and  dethrone  the  Queen  (y),  it  was 
a  matter  of  difficulty  how  he  should  be  punished.  The 
Government,  however,  took  the  opinions  of  thfe  celebrated 
Albericus  Gentilis,  then  in  England,  and  of  Hottoman  in 
France,  who  both  asserted  that  an  ambassador,  though  a 
conspirator,  could  not  be  put  to  death,  but  should  be  referred 
to  his  principal  for  punishment ;  or  (according  to  Hottoman) 
sent  away  by  force  out  of  the  country  (z).  In  consequence 
of  this,  Mendoza  was  simply  ordered  to  depart  the  realm, 
and  a  commissioner  sent  to  Spain  to  prefer  a  complaint 
against  him  (a). 


Case  of  VAubespiney  French  Ambassador. 

CLXI.  Three  years  afterwards  there  was  a  conspiracy 
not  only  to  dethrone  the  Queen,  but  to  put  her  to  death. 
The  circumstances  were  these : — L'Aubespine,  the  French 
Ambassador,  endeavoured  to  procure  the  assassination  of 
Elizabeth.  For  this  purpose  he  tampered,  both  by  himself 
and  Secretary,  with  William  Stafford,  a  man  about  the  Court. 
Stafford  refused  to  be  concerned  in  it  himself,  but  recom- 
mended Moody,  a  noted  rufRan,  then  in  Newgate,  to  be  the 
instrument.  With  this  man  conferences  were  held  by  Trappy 
and  Cordalion,  both  of  them  secretaries  to  L'Aubespine. 
Stafford  revealed  the  plot.      Trappy  was  arrested,  and  both 


(.r)  The  followiDg  cases  are  extracted  from  Mr.  Ward's  Law  of  Notions, 
ToL  ii.,  and  the  Causes  cSUb,  by  De  Martens, 

(y)  Camden,  296.  {z)  Zouch,  Solut.  Quasi.  ISO. 

(a)  Catnden^  ubi  sup. 
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he  and  Stafford  confessed  the  whole  before  the  Council. 
The  ambassador  was  sent  for^  but  said  ^^  he  would  not  hear 
<<  anjr  accusation  to  the  prejudice  of  the  privil^es  of  ambas* 
"  sadors."  When  Stafford  was  brought  in,  however,  he 
assented  to  his  knowledge  of  the  matter,  but  said  it  was 
first  propounded  by  him.  Stafford,  on  the  contrary,  pro- 
tested on  his  salvation  that  the  first  he  knew  of  it  was  from 
the  ambassador.  Lord  Burleigh  then  reproached  him  with 
the  design,  yet  never  thought  of  trying  him.  All  that  we 
can  find  is,  that  he  bade  him .  beware  how  he  committed 
treason  any  more  :  that  the  Queen  would  not,  by  punishing 
a  bad  ambassador,  prejudice  the  good :  and  that  he  was  not 
acquitted  from  the  guilt  of  the  offence,  though  he  escaped 
the  punishment  (i). 


Case  of  one  of  the  Retinue  of  the  Due  de  SuUyy  French 
Ambassador. 

CLXII.  In  1603,  the  Due  de  Sully,  then  Marquis  de 
Rosny,  being  ambassador  at  London,  one  of  his  retinue 
quarrelled  at  a  brothel  with  some  English,  one  of  whom  he 
killed.  The  populace  rose,  but  were  quieted  by  the  Lord 
Mayor,  who  demanded  justice.  Justice,  however,  was  not 
done  by  the  magistrate,  but  by  Sully  himself,  who  assembled 
a  council  of  Frenchmen,  condemned  the  man  to  death,  and 
not  till  then  delivered  him  to  the  civil  power.  James  I. 
pardoned  him,  but  no  attempt  was  made  to  try  him  by  the 
English  laws,  and  Sully  delivered  him  up  solely  for  execu- 
tion (c). 


(6)  Camden,  ad  an,  1587. 

(c)  M^i,  de  SuU,  t.  ii.  pp.  191,  192.  Another  and  a  very  curious 
question  arose  out  of  this  case ;  the  French  contending  that,  although 
James  might  remit  the  execution  of  the  man  in  England,  jet,  being  a 
Frenchman,  and  judged  hy  his  own  tribunal,  he  could  not  grant  him  a 
pardon. 
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Case  of  Inoyosa  and  Colonnay  Spanish  Ambassadors, 

CLXIII.  In  the  reign  of  King  James  I.  of  England,  the 
Spanish  Ambassadors,  Inoyosa  and  Colonna,  endeavoured  to 
breed  a  disturbance  in  the  country,  by  informing  the  King 
that  the  Duke  of  Buckingham  meant  to  imprison  him  by 
means  of  the  Parliament,  and  to  transfer  the  regal  authority 
to  the  Prince  of  Wales.  Both  the  Court  and  the  Parlia- 
ment deemed  this  a  scandalous  libel,  but  knew  not  how  to 
proceed  with  the  ambassadors.  Sir  Robert  Cotton^  who  was 
consulted,  wrote  a  tract  called  "  A  Relation  of  the  Pro- 
^^  ceedings  against  Ambassadors  who  had  miscarried  them- 
"  selves,"  in  which  he  asserts,  "  that  an  ambassador  repre- 
"  senting  the  person  of  a  Sovereign  Prince,  he  is  by  the  Law 
"  of  Nations  exempt  from  Regale  Tryale ;  that  all  actions  of 
"  one  so  qualified  are  made  the  act  of  his  master^  until  he 
^^  disavow  them ;  and  that  the  injuries  of  one  absolute 
**  Prince  to  another  is  factum  hostilitatiSy  not  treason^  so 
"  much  doth  public  conveniency  prevail  against  a  particular 
^^  mischief.''  He  then  states  various  examples  of  ambas- 
sadors who  have  had  violence  put  upon  them  by  way  of 
prevention^  rsither  ih^n  punishment ;  none  of  them  amounting 
even  to  a  design  to  try  them ;  and  then  recoinmends  that  some 
of  the  chief  secretaries  should  wait  upon  the  Ambassador  of 
Spain,  and,  by  way  of  advice,  desire  him  to  keep  his  house, 
for  fear  of  the  people  ;  that  the  Prince  of  Wales  and  Duke  of 
Buckingham  should  complain  of  the  calumny  in  Parliament ; 
thatJo^/i  Houses  should,  in  consequence,  wait  upon  the  am- 
bassador, to  request  to  know  the  authors  of  it,  in  order  to  try 
them  legally  in  Parliament;  that  if  he  refused,  he  should  then 
be  confined  to  his  house  and  a  formal  complaint  sent  against 
him  to  the  King  of  Spain,  requiring  such  justice  to  be  done 
upon  him  as  by  the  leagues  of  amity  and  the  Law  of  Nations 
is  usual.  If  the  King  refused,  it  would  then  be  "  Transactio 
"  Criminis  upon  himself,  and  an  absolution  of  all  amity 
"  amounting  to  no  less  than  war  denounced  "  (rf).     This  was 

(rf)   CottinCs  Remains, 
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the  opinion  of  the  English  Courts  complaint  was  made  to  the 
King  of  Spain,  and  the  ambassador  allowed  to  depart,  but 
without  the  usual  presents  {e). 


Case  of  M.  de  Bass  ^  Minister  from  France  to  Cromwell. 

CLXIV.  In  1654,  M.  De  Bass,  Minister  from  France  to 
Cromwell,  was  accused  of  a  conspiracy  against  his  life.  The 
Council  endeavoured  to  make  him  undergo  examination,  but 
he  refused,  saying,  that  although  he  would  communicate 
with  Cromwell  personally,  and  prove  to  him  that  he  was  not 
privy  to  the  design,  yet  he  would  not  submit  to  interroga- 
tories before  a  judge ;  for,  being  a  public  minister,  he  would 
by  so  doing  offend  against  the  dignity  of  his  master,  to  whom 
alone  he  was  accountable  for  his  actions.  The  Council  con- 
tented themselves  with  ordering  him  to  depart  the  country 
in  four-and-twenty  hours  (f). 


Case  of  the  Ambassador  of  England  at  Constantinople. 

CLXV.  In  1646,  the  Ambassador  of  England  at  Con- 
stantinople  was  summoned  by  the  merchants  before  the 
Divan  to  answer  some  complaints.  The  ambassador  repre- 
senting his  privilege,  the  Grand  Vizier  said,  "  he  was  aware 
"  that  it  was  a  thing  unheard  of  to  summon  an  ambassador 
"  before  the  Divan^  which  would  destroy  the  rights  of  ambas- 
*^  sadors  and  the  Law  of  Nations,'*^  It  is  true,  he  was  after- 
wards arrested  and  sent  home,  but  that,  being  solely  owing 
to  the  revolution  in  England,  and  thear  rival  of  a  new 
minister,  does  not  affect  the  question  {g). 


(e)  Wicquefort,  i.  893. 

(/)  Thurloe's  State  Papers,  yol.  ii.  pp.  361,  437. 

Wicquefort,  I  396.  (^)   Wicquefort,  i.  398. 

VOL.  II.  P 
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Case  of  Gyllenburg^  the  Stoedish  Ambassador, 

CLXVL  On  January  29,  1717,  the  Government  of 
England  having  certain  information  of  a  conspiracy  to  in- 
vade the  country  and  dethrone  the  Bang,  contrived  by 
Gyllenburg  (A),  the  Ambassador  of  Sweden^  at  that  time  at 
peace  with  Great  Britain,  they  ordered  the  arrest  of  that 
minister,  which  was  accordingly  effected.  General  Wade 
and  Colonel  Blakeney,  to  whom  the  charge  was  intrusted, 
found  him  making  up  despatches,  which  they  told  him  they 
had  orders  to  seize ;  and  they  even  insisted  upon  searching 
his  cabinet,  which,  upon  the  refusal  of  his  wife  to  deliver  the 
keys,  they  actually  broke  open.  Gyllenburg  complained  of 
these  proceedings,  as  a  direct  breach  of  the  Law  of  Nations, 
and  some  of  the  foreign  Ministers  at  the  Court  of  London 
expressed  themselves  to  the  same  effect,  upon  which  the 
Secretaries  of  State,  Methuen  and  Stanhope^  wrote  circular 
letters  to  them,  to  assign  reasons  for  the  arrest,  which  satis- 
fied them  all  except  Montleone^  the  Spanish  Ambassador, 
who,  in  his  answer,  observed,  that  he  was  sorry  no  other  way 
could  be  fallen  upon  for  preserving  the  peace  of  the  king- 
dom than  that  of  the  arrest  of  a  public  Minister  and  the 
seizure  of  his  papers,  which  are  the  repositories  of  his  secrets, 
two  facts  which  seemed  sensibly  to  wound  the  Law  of 
Nations  (i). 

This  proceeding  was,  however,  clearly  justifiable  as  a 
measure  of  self-defence. 


Case  of  the  Earl  of  Holdernesse. 

CLXVIL  In  1744,  the  Earl  of  Holdemesse  was  sent  from 
England  as  Ambassador  to  Venice.     Passing  through  the 

{h)  See  a  full  report  of  this  case  in  Martens,  C,  C.  i.  76,  under  the 
title,  *'  Arrestation  du  Baron  de  Gortz,  ministre  de  Charles  XU,  Koi  de 
Su6de,  sur  la  requisition  de  TAngleterre,  en  1717." 

(i)  Tind€d  {Contin,  of  Itapiti),  b.  28.  The  proceediiijrs  against  Gyllen- 
burg are  quoted  by  Bynkershoek  to  prove  his  opinion. — De  For,  Leg,  c. 
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States  of  the  Emperor  of  Austria^  he  was  arrested,  with  his 
servants,  by  the  Austrian  officer  in  command^  on  the  ground 
that  England,  though  not  at  war  with  Austria,  was  an  ally  of 
her  enemies,  and  that  orders  had  been  received  to  allow  no 
Englishman  to  pass  through  that  territory.  The  Earl  at  last 
obtained  a  passport,  after  signing  an  undertaking  that  he 
would  submit  himself  to  the  Austrian  authority  if  he  should 
be  declared  a  prisoner  of  war. 

This  proceeding  was  a  flagrant  violation  of  ambassadorial 
rights,  and  was  so  considered  by  Austria,  who  compelled  the 
officer  in  command  to  offer  an  apology  in  person  to  the 
ambassador  (j). 

Case  of  M.  Van  Hoey. 

CLXVIII.  After  the  battle  of  CuUoden,  in  1746,  the 
King  of  France,  fearing  that  the  Pretender  would  be  taken 
and  treated  as  a  rebel,  persuaded  M.  Van  Hoey,  the  Dutch 
Ambassador  at  his  Court  (through  whose  agency  certain 
transactions  from  time  to  time  had  been  carried  on  between 
the  belligerent  Courts  of  London  and  Versailles),  to  write 
to  the  English  Secretary  of  State  for  Foreign  Affairs  a 
letter,  entreating  that  the  life  of  the  Pretender  might  be 
saved.  This  interference  was  greatly  resented  by  England, 
and  the  English  Ambassador  in  Holland  obtained,  in  answer 
to  his  remonstrances,  a  severe  letter  of  reproof  from  the 
Dutch  authorities  to  M.  Van  Hoey,  who  wrote  in  conse- 
quence an  apology  to  the  English  Minister  (A). 


Case  of  Da  Sa* 

CLXIX.  In  1653,  Don  Pantaleon  Sa,  brother  to  the  Por- 
tuguese Ambassador  in  England,  quarrelled  with  an  English- 
man,  Colonel   Gerhard,   about  some  matter  in  the  New 


(j)  Be  Martens,  C,  C.  ii.  App.  479.~Z<f  Mercure,  Hist,  de  1744. 
(k)  De  Martens,  C.  C,  i.  311. 

p2 
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Exchange  ;  a  scuffle  ensued^  in  which  Gerhard  was  severely 
wounded.  The  quarrel  was  renewed  the  next  day,  at  the 
same  place ;  but  this  time  Sa  came  with  fifty  followers,  all 
armed  to  the  teeth,  with  the  deliberate  intention  of  destroy- 
ing his  adversary.  The  result  was,  that  many  English 
were  wounded,  and  one  person  (a  Mr.  Greenaway),  acci- 
dentally present,  killed;  that  the  Guards  were  called  in, 
and  fired  upon  by  the  Portuguese,  several  of  whom  they 
took  to  prison ;  the  rest,  with  Sa,  took  refuge  in  the  hotel 
of  the  Portuguese  Ambassador.  The  ambassador  was 
afterwards  required  to  deliver  up  others  of  the  delinquents, 
which  he  complied  with,  and  his  brother  was  among  them. 
He  interceded  for  his  brother ;  but  Cromwell  resolved,  if  he 
could,  to  try  him  by  the  law  of  the  land.  He,  therefore,  con- 
sulted the  most  eminent  of  the  professors  of  the  Civil  Law 
to  settle  how  such  a  barbarous  murder  might  be  punished. 
But  these  disagreeing  among  themselves,  he  left  the  decision 
of  the  affair  to  a  Court  of  Delegates,  consisting  of  the  Chief 
Justice  and  two  other  Judges,  three  Noblemen,  and  three 
Doctors  of  the  Civil  Law.  Before  these  Sa  was  examined. 
At  first  he  was  supposed  to  be  a  colleague  in  the  embassy, 
and  he  vaunted  himself  that  he  was  the  King's  Ambassador, 
"  and  subject  to  the  jurisdiction  of  no  one  else.*'  He  was 
made,  however,  to  produce  his  credentials,  by  which  all  that 
could  be  proved  was  that  the  King  intended  in  a  little  time 
to  recall  his  brother,  and  to  give  him  a  commission  to  , 
manage  his  affairs  in  England.  This  being  judged  insuf- 
ficient to  prove  him  an  ambassador,  he  was,  without  any 
further  regard  to  the  privilege  of  that  character,  ordered,  as 
well  as  all  the  rest,  to  plead  to  the  indictment. 

Such  is  the  accurate  statement  of  the  affair  till  it  came  to 
a  jury,  as  it  appears  from  the  account  of  Zouch,  a  civilian 
of  eminence  and  himself  a  delegate  in  the  cause  (/). 


(/)  Vide  Zouchy  Solut,  Qua'slwjus,  de  Leg.  deling.  Jud,  Compet.  inprcBf. 
Sa  was  tried  by  a  jury  under  a  Commission  of  Oyer  and  Tenniner. — 
Ilale,  Fleas  of  the  Crmmj  i.  90. 
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It  18  evident,  from  this  account  of  the  matter,  and  one  of 
more  authority  can  hardly  be  met  with,  that  had  8a  been 
actually  ambassador^  instead  of  forming  part  of  the  suite,  the 
proceedings  against  him  would  have  been  the  same  with 
those  in  the  cases  cited  above.  AH,  therefore,  that  can 
fairly  be  drawn  from  this  precedent,  as  to  the  decision  of  the 
then  existing  law  of  England,  is  that  the  suite  of  an  am- 
bassador, if  they  committed  murder,  were  liable  to  be  tried 
for  it  by  the  Courts  of  the  country.  Zouch  asserts  ex- 
pressly, that  his  own  opinion  upon  the  main  question  agreed 
with  that  of  Grotius  and  the  best  authors,  as  to  the  exemp- 
tion of  ambassadors  themselves ;  and  it  should  appear  from 
his  Solutio  Qu(BstioniSy  that  if  Sa  could  have  proved  that  he 
was  an  actual  ambassador,  his  plea  before  the  delegates 
would  have  been  allowed  (w?). 


Conspiracy  of  Cellamare. 

CLXX.  The  cases  which  have  been  hitherto  cited  have 
been  those  in  which  the  representative  of  England  has  been 
a  pai*ty.  They  happen  to  be  also  among  the  most  impor- 
tant cases  on  this  subject  of  which  there  is  any  record. 

There  are,  however,  others  in  which  England  was  not 
concerned,  and  which  are  of  importance  for  the  principle 
involved  in  them.  Such  was  the  celebrated  case  of  the 
Conspiracy  of  the  Prince  of  Cellamare,  at  the  Court  of 
France,  in  1718. 

The  Prince  was  an  ambassador  sent  to  the  Court  of 
France  from  the  Court  of  Spain,  by  the  Cardinal  Alberoni, 


(w)  War^B  Law  of  Nations,  vol.  ii.  p.  637,  who  takes  his  account 
from  Lord  Somers'  Tracts,  10,  66,  et  inf, 

Mr.  Ward  remarks  that  Zouch,  in  the  course  of  his  work,  also  examines 
the  Bishop  of  Rosses  case,  and  the  opinions  of  the  English  GiTilians  upon 
it,  BO  often  cited,  and  blames  those  opinions  in  the  most  unequiyocal 
terms.  It  is  true,  it  ought  to  be  observed,  that  he  differs  from  Grotius 
in  his  opinion  on  the  immunity  of  tlie  mite. 

See,  also,  De  Rial,  Science  du  Gouv.,  i.  t.  v.,  and  De  Mcartens,  C,  C,  ii. 
490. 
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at  that  time  Prime  Minister  of  the  latter  country.  The 
Prince,  under  the  direction  of  Alberoni,  organised  a  con- 
spiracy against  the  existing  Government  of  France ;  and 
the  fact  having  been  ascertained  by  that  Government^  they 
gave  orders  for  searching  the  papers  of  the  ambassador  in 
his  presence  and  at  his  hotel.  Certain  of  these  papers  they 
placed  under  the  joint  seal  of  the  King  of  France  and  of  the 
ambassador.  They  afterwards  selected  those  which  related 
to  the  conspiracy,  some  of  which  they  published  in  justifi- 
cation of  their  conduct  None  of  the  ambassadors  from  the 
other  Courts,  then  resident  at  Paris,  complained  of  this  act 
as  an  infringement  of  the  privileges  of  their  order,  though  a 
protest  from  this  body  has  always  been  usual  when  any 
injury  has  been  done  to  any  member  of  it  resident  at  the 
same  Court. 

The  Prince  was  placed  under  custody  until  intelligence 
was  received  of  the  safe  arrival  of  the  French  Ambassador 
from  Madrid,  whom  Alberoni  had  intended  to  detain. 
When  this  intelligence  arrived,  the  Prince  was  conducted, 
under  military  escort,  to  the  frontier. 

The  next  year  war  was  declared  between  the  two  coun- 
tries (n). 

CLXXI.  It  has  been  held  by  high  judicial  authority, 
that  if  a  foreign  Minister  commit  an  assault,  he  is  so  far 
deprived  of  his  privilege  that  battery  committed  on  him  by 
way  of  self-defence  is  legal,  though  even  such  conduct  on 
the  part  of  a  foreign  Minister  will  not  justify  an  arrest  on 
process  {o). 

It  is  clear  that  courts  of  justice  cannot  inquire  whether  a 
person  recognised  by  the  Government  as  a  foreign  Minister 
was  duly  appointed  as  such  or  not.  The  recognition  of 
the  Government  is  conclusive  upon  the  judicial  tribunaU/?). 

(n)  Be  Martens,  C.  C.  I  139. 

(o)  United  States  v.  LittJe,  2  Wa^rngton  (American)  C.  C.  205.  United 
States  Y.  Ortega,  4  $6.  631.  United  States  v.  Benner,  1  Baldwin  Rep, 
{Amer.)  240. 

(p)  United  States  v.  OHega,  4  Washington  (Amer.)  C.  C.  631.  Tor- 
lade  v.  Bammoj  1  MUes  (Amer.)  T 
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Courts  of  law  have  considered  that  the  reasons  which 
necessitate  the  inviolability  of  the  person  of  the  foreign 
minister  apply  to  those  of  his  train  or  suite^  and  therefore, 
that  an  assault  upon^  and  that  threats  used  towards,  a  Secre- 
tary of  Legation  are  punishable  as  a  criminal  violation  of 
International  Law  {q). 

CLXXII.  Hitherto  the  Rights  of  Inviolability  accru- 
ing to  the  ambassador  in  the  State  to  which  he  is  accredited 
have  been  considered,  but  it  must  frequently  happen  that 
on  his  way  to  this  state  he  is  obliged  to  pass  through  the 
territory  of  a  third  State ;  and  the  question  arises  as  to 
whether  he  is  equally  protected  and  inviolable  in  this 
territory  (r). 

It  is  clear  that  the  third  State  may  refuse  to  allow  an 
ambassador  a  passage  through  her  territory  for  the  same 
reasons  that  a  State  may  refuse  to  receive  him. 

During  the  Middle  Ages  no  doubt  seems  to  have  been 
entertained  as  to  the  strict  legality  of  seizing  the  Sovereign 
or  his  representative,  passing  without  safe  conduct,  pre- 
viously granted,  through  such  dominions.  In  all  the  com- 
plaints made  during  the  cruel  captivity  of  Bichard  L  in 
Austria,  by  that  monarch  himself,  by  the  Pope,  and  by 
other  mediators^  it  does  not  appear  that  it  was  ever  urged 
that  the  Duke  of  Austria  had  violated  the  jus  gentium^ 
which,  so  far  as  embassies  were  concerned,  was  certainly  well 
understood  by  the  Canon  Law,  and  must  have  been  familiar 
to  the  Pope. 

As  late  as  the  year  1464,  Louis  XI.  justified  the  arrest, 
in  France,  of  the  Ambassador  from  the  Court  of  Brittany, 
as  he  was  travelling  to  the  Court  of  England,  to  which  he 
was  accredited,  though  at  the  time  there  was  peace  between 
Brittany  and  France. 

Later  still,  during  the  Thirty  Years'  War,  Bichelieu  ar- 


{q)  BetpubUca  v.  De  Longchamps,  1  DaU,  {Amer.)  117.    Exparte 
Cabrera,  1  Washinffton  (Amer,)  C.  C.  232. 

(r)  Vide  ante,  p.  210,  case  of  the  Earl  of  Holderoesse. 
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rested,  in  France,  the  Elector  Palatine,  and  subjected  him 
to  a  very  close  imprisonment,  assigning  as  a  reason  '^  the 
"  right  which  all  nations  had  to  arrest  strangers  who  come 
"  into  the  coraitry  without  a  safe-conduct "  {s). 

The  ambassadors  (t)  of  Francis  I.^  passing  through  Milan 
on  their  way  to  Venice  and  Constantinople,  to  which  they 
were  accredited,  were  seized  and  executed  by  the  Governor 
of  Milan,  the  officer  of  Charles  V.  They  had  of  course  no 
passport  or  safe-conduct ;  but  there  was  a  truce  subsisting 
between  France  and  Spain. 

Vattel  condemns  this  atrocity,  not  merely  as  a  wicked 
murder,  which  it  unquestionably  was,  but  as  a  scandalous 
breach  of  the  International  Law  {contre  lafoi  et  le  droit  des 
gens)  (m),  and  one  which  therefore  called  for  the  interference 
of  all  other  States. 

CLXXIII.  It  may  be  doubted  whether  these  murders 
were  a  violation  of  the  ^m^  legationis,  though — regard  being 
had  to  the  fact  that  these  ambassadors  were  travelling  through 
a  country  with  which  their  master  had  a  truce  (a:),  which  is, 
while  it  lasts,  a  peace — the  doubt  is  not  very  reasonable ;  but 
there  can  be  no  doubt  that  it  was  a  shameful  infringement  of 
general  International  Law,  the  utmost  rigour  of  which  would 
only  have  authorised  temporary  incarceration  upon  strong 
suspicion. 

We  pass  by  the  horrible  affidr  of  Patkul,  to  be  shunned  as 
a  crime,  and  not  cited  as  an  example  (y). 


(«)  In  reality  to  prevent  his  treating  with  the  army  of  the  deceased 
Duke  of  Saxe- Weimar  (the  leader  of  a  sort  of  army  of  freehooters)  for 
the  possession  of  Alsatia. 

Ward,  I  276,  n.  2,  2,  312,  citing  BougearU,  Hist,  de  la  R  de  Wettp.  1. 
6,  3,  60. 

(0   Wicquefwi,  1. 1,  s.  19,  p.  433. 

Vattel,  1.  xiv.  c.  vii.  s.  84. 

(w)  The  distinction  which  Wicquefort  would  establish  between  the  two 
is  wholly  inadmissible.  What  he  should  have  said  was,  that  the  offence 
was  not,  under  the  circumstances,  "  c(mtra  jus  legatianis.*^  This  point  is 
well  put  in  the  Trait4  complet  de  la  DipL  s.  213, 

(x)  It  is  strange  that  Vattel  omits  this  circumstance. 

(y)  De  Martens,  Causes  cSlUbres,  t.  ii.  App.  467. 
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In  1756,  the  English  seized,  in  the  Hanoverian  territory, 
the  French  Ambassador  accredited  to  Prussia,  and  con- 
veyed him  to  England. 

In  1793j  the  Austrians  seized,  on  the  Lake  of  Chiavenna, 
the  French  Plenipotentiaries  accredited  to  Switzerland  and 
Naples. 

CLXXIV.  It  has  been  deemed  right  to  mention  these 
instances  of  the  practice  of  nations,  but  the  sound  rules  which 
ought  to  govern  this  question  appear  to  be : — 

1.  That,  in  time  of  peace,  the  ambassador  is  of  right  invio* 
lahle  in  his  transit  through  a  third  country,  but  cannot  claim 
the  privileges  of  exterritoriality  as  a  matter  of  tacit  compact, 
though  they  would  probably  be  accorded  to  him  by  the  courts 
of  all  nations — and  to  ambassadors  to  a  Congress  they  are 
accorded.  The  diplomatic  agents  of  foreign  Powers  at  Frank- 
fort-on-the-Maine  were  allowed  the  same  privileges,  on  their 
transit,  as  the  members  of  the  German  Confederation  {z). 

2.  That,  in  time  of  war,  he  cannot  be  secure  from  imprison- 
ment without  a  previously  obtained  permission  to  pass  through 
the  territoiy  ;  but  that  his  life  can  in  no  case  be  taken,  un- 
less, indeed,  he  actually  exercises  hostilities  in  the  country 
through  which  he  passes. 


(«)  OrothiB  BhySj  L  ii.  c.  xviii.  6, 1 :  "  Non  pertinet  ergo  hsec  lex  ad  eos 
per  quorum  fines^  non  accepta  yenia,  transeunt  legati,  nam  siquidem  ad 
hostes  eorum  eunt,  aut  ab  hoBtibus  veniunt,  aut  alioqui  hostilia  moliuntur, 
ihterjici  etiam  potenmt  .  .  .  multoque  magis  vinciri."  It  is,  however, 
impossible  to  defend  the  former  proposition,  and  it  is  certainly  not  a  prin- 
ciple of  the  existing  International  Law. 

Vattel,  1.  iv.  c.  vii.  B.  84 :  "  Les  autres,  sur  les  terres  de  qui  11  passe,  ne 
peuvent  lui  refuser  les  ^gards  que  m^rite  le  ministre  d*im  souverain,  et  que 
les  nations  se  doivent  r^iproquement;  ils  lui  doivent  Burtout  une  entitle 
silret^." 

Merlin,  ib,  s.  iv.  a.  v.  art.  12. 

WTieaton,  i.  269 :  "  He  is  entitled  to  respect  and  protection,  though  not 
invested  with  all  the  privileges  and  ImmunitieB  which  he  enjoys  within 
the  dominions  of  the  sovereign  to  whom  he  is  sent/' 

Minus,  s.  365. 

Bynkershoek,  De  F,  L,  c.  ix. 

KliibeTy  s.  176 :  "  Personliche  Sicherheit  ist  das  mindeste  worauf  alsdann 
der  Gesandte  Anspruch  su  machen  hat/' 
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CLXXY.  It  is  a  melancholy  reflection^  that  the  opinion 
of  Cicero  should  be  in  advance  of  modem  and  Christian  civi- 
lisation on  this  point :  ^  Legatorum  jus  divino  humanoque 
^^  vallatum  prsesidio^  cujus  tarn  sanctum  et  venerabile  nomen 
'^  esse  debet,  ut  non  solum  inter  sociorum  jura;  sed  etiam  et 
'*  hostium  tela,  incolume  versatur  "  (a). 

The  true  International  rule  would  be,  that  the  ambassador 
should  be  allowed  in  all  cases  ^ejus  transitus  tnnoxiu  This, 
though  Bynkershoek  (b)  endeavours  to  misunderstand  it,  was 
clearly  the  law  of  Holland  at  the  beginning  of  the  eighteenth 
century.  The  Mexicans  are  said  to  have  adopted  a  similar 
principle  of  law  ;  their  practice  was  to  mark  out  a  certain 
route  out  of  which  it  was  not  lawful  for  the  hostile  ambas- 
sador to  deviate. 

It  is  well  remarked  by  Zouch,  that  both  the  Stat«  which 
sends  the  ambassador,  and  that  to  which  he  is  sent,  are  injured 
by  harm  or  insult  inflicted  upon  him  by  a  third  country  (c). 


(fl)  In  Verrem,  iii. 

(b)  De  F.  L.    Of.  Merlin,  MimstrepMic,  8.  v.  art.  12. 
Bynkershoek,  indeed,  admits  it  at  first :  ''  Benigna  ordinum  eiga  legatos 

voluntas;  yulgo  alioquin  did  solet^jus  legationis  non  valere  nisi  inter 
utrumque  principem,  qui  mittit  legatos  et  ad  quern  missl  sunt,  caeteros 
privatos  esse." — 0.  ix. 

(c)  De  Judicio  inter  Oentes,  p.  2,  s.  4,  s.  18. 

Fcdix,  Droit  int.  priv,  p.  279,  contains  the  enactments  in  various 
municipal  codes  respecting  the  treatment  and  protection  of  ambasBadors. 
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CHAPTER  VIIL 

EMBASSY — EXTERRITORIALITY— CIVIL   JURISDICTION. 

CLXX  VI.  We  have  now  to  consider  the  exemption  of  the 
ambassador  from  the  jurisdiction  of  the  civil  tribunals  of  the 
country  to  which  he  is  accredited.  With  respect  to  this  sub- 
ject the  privileges  of  Exterritoriality  have  been  established 
by  the  universal  consent  and  custom  of  all  civilised  nations^ 
in  order  to  secure  the  sanctity  of  the  ambassador :  they  have 
been  thrown  up  from  time  to  time^  as  outworks  to  the  citadel. 

The  presumption  of  law,  both  from  the  length  of  the  usage 
and  the  reason  of  the  thing  (^e^to^a  etpr(B8umptamensgentium\ 
is  so  strong  that,  unless  due  notification  of  the  intention  to 
depart  from  the  established  custom  had  been  given,  the  am- 
bassador would  unquestionably  be  entitled  to  demand  the 
enjoyment  of  the  exterritorial  privileges  ordinarily  incident 
to  his  station. 

If,  in  an  evil  hour,  for  its  own  welfare,  such  due  notification 
had  been  given  by  any  State,  and  nevertheless  an  ambassador, 
which  is  a  most  improbable  hypothesis,  had  been  accredited 
to  it,  he  would  not  be  entitled  to  claim,  as  matters  stricti juris, 
those  privileges  the  denial  of  which  had  formed  the  subject 
of  the  notification. 

CLXX VII.  This  proposition,  however,  must  be  qualified 
by  two  important  reservations : — 

1.  It  is  not  competent  to  a  State,  by  any  notification,  under 
the  pretext  of  curtailing  exterritorial  privileges,  to  deprive  an 
ambassador  of  those  privileges,  which  are  essential  to  secure 
performance  of  his  functions,  such,  for  instance,  as  appertains 
to  the  inviolability  of  his  person. 

2.  A  State  so  narrow-minded  and  ill-advised  as  to  refuse 
•the  customary  exterritorial  privileges  to  the  representative  of 
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another  State,  must  take  care  to  act  in  this  matter  im- 
partially towards  all  nations.  The  nation  unfavourably  dis- 
tinguished from  others  by  conduct  involying  a  departure 
from  long  usage  of  the  civilised  world,  would  be  entitled 
to  consider  such  unfavourable  distinction  as  a  just  cause  of 
war. 

It  is,  indeed,  not  to  be  imagined  for  an  instant  that  any 
other  nation  would  accept  this  invidious  distinction.  She 
would  know  that,  however  nominally  in  her  favour,  it  was 
really  to  her  detriment,  as  a  member  of  that  community,  a 
part  of  which  cannot  be  injured  without  endangering  the 
welfare  of  the  whole. 

CLXX  VIIT.  Nevertheless,  the  exemption  of  the  ambas- 
sador, his  family,  and  his  suite  from  the  jurisdiction  of  the 
civil  as  well  as  the  criminal  tribunals  of  the  country  in  which 
he  was  resident,  is  not  absolutely  necessary  for  the  preserva- 
tion of  the  inviolability  of  the  ambassador.  '*  Persona,** 
Bynkershoek  truly  remarks  (a),  ^'  quantumvis  sancta,  sola 
"  in  jus  vocatione  non  violatur."  The  Boman  Law  rightly 
defined  violence,  when  it  said, "  vis  est  et  tunc,  quotiens  quis, 
"  id,  quod  deberi  sibi  putat,  non  per  judicem  reposcit "  (6). 
The  Priests,  the  Vestal  Virgins,  the  Tribunes  of  the  People, 
were  sacred  and  inviolable ;  but  they  were  amenable  to  the  civil 
courts  of  law.  The  Pontifex  was  exempt,  but  only  while  he 
was  employed  in  the  performance  of  his  holy  functions.  The 
ambassador  was  not,  by  the  reason  of  the  thing  (c),  therefore 
exempt  from  the  jurisdiction  of  the  civil  courts,  which  might 
be  so  exercised  as  not  to  infringe  on  his  inviolability. 

CLXXIX.  When  it  had  become  a  custom  of  universal  ob- 
servance among  nations  {placuisse  gentibus  ut  communis  mos) 
(^that  the  ambassadorial  representative  should  be  considered 
^^fictione  quadam^'^  in  the  presence  itself  of  the  august  Prin- 
cipal, the  advance  was  not  difficult  to  another  usage,  which, 


(a)  Bynk.  De  F,  L.  c.  v. 

(b)  Dig,  1.  iv.  t.  2,  s.  12 :   "  Caesar  dixit :  tu  vim  putas  esse  solum  si 
homines  yuhiereDtur  P  vis  est,"  &c. 

(c)  Byrik,  De  F,  L,  c.  vii.  c,  viii,         (d)  Orctiw,  1.  ii.  c.  xviii.  iv.  s.  6. 
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^^ficHone  similiy^  considered  the   representative   as    being    / 
**  quasi  extra  territorium,^ 

He  was  a  foreigner,  and  therefore,  according  to  Bynkers- 
hoek  (e)  and  other  eminent  civilians,  not  amenable  to  the  civil 
tribunal,  except  by  arrest ;  and,  as  an  ambassador,  he  was 
exempt  from  arrest.  He  therefore  remained  the  subject  of 
the  power  which  commissioned  him;  his  domicil  was  un- 
changed. , 

CLXXX,  It  was  a  further  extension  of  the  fiction  of 
Exterritoriality  to  render  the  ambassador's  personal  property 
exempt  from  arrest ;  this  was  little  more  than  an  application 
to  ambassadors  of  the  rule  generally  adopted  by  nations  with 
respect  to  private  foreigners,  that  their  personal  effects  were 
considered,  as  much  as  their  persons,  to  belong  to  their 
domicil. 

It  has  not  yet  been,  and  probably  never  will  be,  extended 
to  real  property,  if  an  ambassador  should  happen  to  possess 
any  in  the  country  of  his  mission.  The  territorial  possession 
is  in  no  way  attached  to  the  character  of  the  ambassador. 
The^fiction  of  Exterritoriality  cannotbeapplied  to  immoveable 
possessions,  and  there  is  no  doubt  that  they,  with  their  inci- 
dents, remain  subject  to  the  jurisdiction  (forum  reale)  of  the 
country  in  which  they  are  situate  (/  ).  The  only  question,  in 
such  a  case,  would  be  the  proper  way  of  serving  the  ambassador 
with  notice  of  such  an  action.     It  has  been  said  that,  techni- 


(e)  De  F,  L,  c.  v.  c.  viii. 

If)  Vattd,  1.  iv.  c.  viii.  bs.  114, 115. 

Miru98,  a.  343. 

Bynk,  De  F.  L,  c.  xvi. :  "  In  rem  actiooe  legates  conveniri  posse,  ubi 
degunt,  ubique  receptum  esse,  et  neminem,  qui  yel  prolixe  legatos  defendit, 
contradicere  .  .  .  idque  ideo,  quia  res  ipsa  conyenitur,  neque  aliter  lega- 
tus  quam  possessor  rei,  cujus  possessio  cum  probanda  sit  (1.  9,  ff.  de  Rei 
vindic.)  vix  aliter  probari  poterit,  quam  ubi  res  est.  Et  hoc  quidem  in 
/undo,  qiti  yindicatur,  dubium  non  est,  contra  quam  in  re,  legationis  causa 
hue  transducta,  yel  empta,  equo  forte,''  &c. 

"  Si  cet  envoys  possMe  des  biens  fonds  dans  ce  pays,  il  y  est  justiciable 
des  tribunaux  pour  toutes  les  affaires  qui  concernent  ses  propri^t^, 
suivant  la  competence  qu'^tablit  le  droit  ciyil,"— Z>tf  Garden,  Traits  com" 
plet,  1.  ii.  144. 
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callj  speaking, notice  ought  to  be  served  upon  his  domicil,  i.e. 
his  residence  in  his  own  country ;  but  Bynkershoek  (^)  justly 
observes  that  a  letter  is  at  once  the  most  courteous  and 
most  effectual  way  of  apprising  him  of  his  interest  in  the  legal 
proceedings. 

From  this  rule  with  regard  to  real  property  is  to  be  ex- 
empted the  actual  dwelling-house  of  the  ambassador(A)j  which 
is  intimately  connected  with  his  personal  inviolability. 

CLXXXI.  There  are  some  exceptions,  moreover,  to  the 
privilege  respecting  personal  property,  viz: — 

1.  When  the  ambassador  becomes  a  trader  or  a  merchant 
in  the  country  to  which  he  is  sent,  the  property  embarked  by 
him,  or  accruing  to  him,  in  ^///^  capacity,  is  liable  to  seizure 
and  condemnation,  at  the  instance  of  creditors,  in  the  same 
manner  as  the  property  of  any  other  trader  or  merchant  (t), 
in  countries  where  such  seizure  can  take  place  without 
personal  service  on  the  ambassador  and  without  trenching 
on  his  dignity  and  the  due  discharge  of  his  diplomatic  func^ 
tions.  This  subject  underwent  discussion  in  the  case  of  the 
Charkieh  {j). 

It  has  been  ruled  in  England  that  a  public  minister  of  a 
foreign  State  accredited  to  and  received  by  the  Sovereign 
of  this  country,  having  no  real  property  in  England,  and 

(^)  Be  F.  L,  c.  xvi. :  "  Igitur  demus  hoc  legato,  ut  ejus  honori,  quam 
fieri  potest  maxime,  consulalur,  ut  et  hunc  recta  in  jus  vocemus  per  epis- 
tolam,  non  per  ambages,  mittendam  ad  locum  pristinsB  habitationis,  sed 
ubi  nunc  est,"  &c. 

{K)   Vattelf  1.  iv.  c.  viii.  s.  115. 

Wheatan,  i.  p.  279. 

Biffik,  De  F.  L.  c.  xiv.  De  Legato  Mercatore, 

lb,  c.  xvi. :  "  Qulbus  ex  causis  legatus  possit  conveniri  in  loco,  ubi  lega- 
tione  fiingitur^  et  quemadmodum  tunc  facienda  sit  judicii  denunciatio.'* 

Vattel,  1.  iv.  c.  viii.  s.  114. 

Merlin,  ih.  s.  v.,  art.  vi,  vii. 

Martens,  s.  217. 

Wheaton,  i.  p.  270. 

Kluber,  s.  210. 

(t)  Vide  post,  Taylor  v.  Best,  23  Laic  Journal,  N.  S.  C,  P.  p.  80 
(1854).     The  Stoift,  1  Dodson,  Adm.  Hep.  pp.  i538-0. 

(J)  L.  E.  4  Adm,  <$•  Ecc.  pp.  07,  100. 
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having  done  nothing  to  disentitle  him  to  the  general  privi- 
leges of  such  public  minister,  cannot,  while  he  remains  such 
public  minister,  be  sued  against  his  will,  in  this  country,  in 
an  action ;  although  such  action  may  arise  out  of  commercial 
transactions  by  him  here,  and  although  neither  his  person 
nor  his  goods  are  touched  by  the  suit  (A). 

Although  the  courts  in  this  country  cannot  make  an 
order  against  an  ambassador  who  does  not  submit  himself 
to  the  jurisdiction,  yet  the  Court  of  Chancery  will  restrain 
a  third  party  from  handing  over  to  him  a  fund  the  right  to 
which  is  in  dispute,  notwithstanding  his  title  to  the  fund 
may  be  absolute  at  law  (Z). 

There  may  sometimes  be  difficulty  in  deciding  whether  the 
property  belong  to  him  in  the  capacity  of  ambassador  or 
merchant,  and  in  all  cases  of  reasonable  doubt  the  am- 
bassador should  be  allowed  the  benefit  of  it  The  law  was 
correctly  laid  down  on  this  subject  of  the  merchant-am- 
bassador by  the  Dutch  Tribunal,  in  1720-1,  when  the 
Envoy  Extraordinary  of  the  Duke  of  Holstein  was  sued  by 
his  creditors  for  mercantile  debts  contracted  by  him ;  and  the 
Courts  at  the  Hague  granted  a  decree  of  arrest  and  citation 
against  him.  The  arrest  was  to  operate  on  all  goods,  money, 
and  effects  within  the  jurisdiction  of  the  tribunal,  with  the 
exception  of  the  moveables,  equipages,  and  other  things 
belonging  to  him  in  his  character  of  ambassador. 

By  "  money  "  {Penningen — deniers — pecunia  numerata\ 
Bynkershoek  says  the  Court  clearly  intended  to  include  only 
money  embarked  in  the  particular  mercantile  speculations ; 
and  he  adds,  that  as  it  must  be  always  difficult  to  distinguish 
this  money  from  that  which  belongs  to  the  ambassador  for 
other  purposes,  it  would  be  wiser  and  fairer  to  omit  money, 
and  include  it  among  the  things  necessarily  appertaining  to 
the  office  of  legation. 

This  instance  is  memorable,  not  merely  on  account  of  the 

(k)  Magddlena  Steam  Navigation  Co,  v.  Mat*tin,  2  M,  ^  EL  94. 
(1859.) 

0  Oladstme  v.  Mmmrus  Bey,  9  Jur.  N.  S.  71  (1863). 
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correct  enunciation  of  the  law  to  which  it  gave  rise,  but  also 
because  it  furnished  Bynkershoek  with  the  occasion  of  writing 
his  excellent  treatise  *^  De  Foro  Legatorum  "  (m). 

CLXXXII.  In  tnith,  every  State  ought,  by  expressly  for- 
bidding their  ambassadors  to  combine  engagements  in  private 
trade  or  commerce  with  the  sacred  duty  of  representation,  to 
prevent  any  question  of  the  kind  from  ever  arising.  The 
Roman  law  on  this  point  deserves  to  be  imitated :  "  Enim  qui 
'^  legatione  fungitur,  neque  alienis  neque  propriis  negotiis  se 
"  interponere  debeat "  (w). 

It  would,  however,  be  perhaps  difficult  and  harsh  to  pre- 
vent the  ambassador  from  acting  in  the  fiduciary  character  of 
trustee  or  testamentary  executor ;  any  property  accruing  to 
him  in  these  capacities  is  not  within  the  shelter  of  exterritorial 
privilege- 

CLXXXIIL  2.  Another  exception  is  furnished  by  the 
case  of  the  ambassador  who  becomes  voluntarily  a  plaintiff 
in  a  cause,  which  act  implies  the  consent  of  his  master.  The 
plaintiff-ambassador  makes  himself  liable  to  the  counter- 
demands  {reconventiones)y  which  are  a  mode  of  defence,  and 
to  condemnation  in  costs,  if  the  suit  fail  (o). 

The  Roman  law  says  justly,  "  Qui  non  cogitur  in  aliquo 
'^  loco  judicium  pati,  si  ipseibi  agit,  cogitur  excipere  actiones 
**  et  ad  eundem  judicem  mitti  "  (;;). 


(m)  Be  F.  L,  c.  xvi. :  '*  Fortasse  aequius  melius  erit,  quia  in  cauaa 
dubia,  ut  hsec  est,  pro  legato  solemus  reepondere,  omnem  pecuniam  arresto 
ezimere,  et  hanc  referre  inter  res  ad  obeundam  legationem  cum  maxime 
necessarias." 

Ibid.  c.  xiv. :    "  Et  mihi  hujus  libelli  scribendi  occasionem  praebuit." 

(n)  Diff,  De  Legationibus,  1.  60,  t.  vii.  8. 

(o)  Bynk.  ih,  xvi. 

Merlin,  ib,  v.  art.  x. 

(p)  Diff,  1.  V.  t.  i.  22 :  "  De  judiciis  et  ubi  quisque  agere  vel  conveniri 
debeat." 

Bynk»  ib,  xvi. :  ''  Alia  etiam  sunt,  etiamsi  legatos  non  subditos  dicamus, 
in  quibufl  forum  nostrum  non  recte  subterfugerint,  quin  et  in  quibus 
potestas  qusedam  in  eos  exerceri  poterit,  sed  ejusmodi  potestas,  quse 
nostros  cives  magis  delendat,  qiiam  legatos  cogat.  Multis  aucti  sunt 
priyilegiis,  ut  ipsi  commodius  degant,  nee  quicquam  turbentur  in  obeuuda 


AMBASSADOHS— SUITE.  22^ 

On  the  other  hand^  if  the  suit  succeed^  and  the  defendant 
prosecute  an  appeal^  which  is  also  a  mode  of  defence,  the 
plaintiff-ambassador  cannot  decline  the  jurisdiction  of  the 
Superior  Court. 

CLXXXIV.  3.  There  is  also  a  kind  of  rf^en«r«  jurisdic- 
tion, so  to  speak,  which  may  be  exercised  over  ambassadors 
as  over  other  foreigners — a  jurisdiction  which  has  for  its 
object  to  prevent  the  ambassador  from  doing  some  civil  injury ; 
namely,  the  jurisdiction  of  zn^er^/ic^,  according  to  the  Boman, 
and  of  injunction  according  to  the  English  Law.  Such  {een 
Mandament  van  Complainte  en  een  Mandament  van  Sauve- 
garde)  appears  to  have  been  exercised  by  the  Dutch  tri- 
bunal, in  1644,  against  the  Swedish  Ambassador. 

CLXXXV.  So  Albericus  Gentilis  and  Bynkershoek  (q) 
are  both  of  opinion  that  the  ambassador  might  on  account 
of  the  dangerous  condition  of  his  house,  or  for  other  causes 
threatening  his  neighbour  with  injury,  be  subject  to  that  class 
of  actions  (r)  familiar  to  the  Boman  Law,  through  which  the 
Prastor  administered  an  immediate  temporary  remedy  against 
an  impending  wrong.  It  is  clear  that  the  Provincial  Legates 
of  Rome  were  not  exempt  from  this  kind  of  jurisdiction  (s) ; 
and  both  the  authorities  above  mentioned  conceive  that  the 
reason  of  the  thing  renders  the  principle  of  that  law  appli- 
cable in  this  particular  to  modern  ambassadors  (t). 

CLXXXVL  With  these  exceptions,  all  civilised  nations 
unanimously  accord  to  ambassadors  complete  exemption  from 
the  civil  jurisdiction  of  the  country  in  which  they  reside. 


legatione,  Don  ut,  vi  illata,  alios  turbent,  et  res  eorum  auferanL  Quod  si 
fiat;  fortasse  recte  utemur  lis  actionibus,  qusd  interdictionum  naturam 
magis  sapiunt,  quam  jussionum/'  &c. 

(q)  Bynk.  tft.  xvi. 

(r)  Dig,  1.  39,  t  1 :  "  De  operia  novi  nunciatione." 

Ih,  t.  2 :  "  De  damno  inferto  et  de  Buggrundiis  et  protectiombaB.'' 

i&.  t.  3 :  ^  De  aqua  et  aqu»  pluyi»  arcendsd.^' 

(«)  Dig,  1.  y.  1. 1, 28 :  "  .^Edium  nomine  legatus  damni  infecti  promittere 
debet  aut  yicinum  admittere  in  possessionem." 

(t)  ^'  Ezplorata  ratio  fiacit  jus  istud  ab  fnajordnu  legatis  commune.*' — 
Alb,  Gent,  c.  xvi.    De  contractibw  Ugatorum, 

VOL.  H.  Q 


226  INTERNATIONAL    LAW. 

These  exterritorial  privileges  are  also  extended^  by  positive 
Inteniational  Law^  as  much  as  the  rights  of  inviolability^  to 
the  family^  and  especially  to  the  wife,  of  the  ambassador. 
She  is  entitled  to  ceremonial  honours,  according  to  the  usage 
of  courts,  and  any  afiront  offered  to  her  is  a  special  indignity 
to  the  ambassador :  the  same  remark  applies  to  his  family  (u). 
It  is  not  competent  to  any  member  of  the  family  to  waive 
this  privilege  (x).  His  suite  or  train  {comites)  are  also 
entitled  to  these  privileges,  a  violation  of  which  in  their 
persons  affects  the  honour,  though  in  a  less  degree,  of  their 
chief.  In  this  suite,  couriers  employed  in  carrying  despatches 
are  of  course  included. 

CLXXXVII.  As  the  privilege  is  accorded  to  the  suite 
on  account  of  the  ambassador,  and  not  on  account  of  his 
Sovereign,  it  may  be  waived  by  the  former;  and  it  was 
waived  by  the  ambassadors  at  the  Congresses  of  Miinster 
and  Nim^guen  {y).     But  it  cannot  be  waived  in  the  case  of 


(m)  Vattel,  1.  iv.  c.  ix.  121 :  "  U^pouse  de  rambossadeiir  lui  est  intime* 
ment  unie,  et  lui  appartient  plus  partdculidrement  que  toute  autre  personne 
de  sa  maison.  Aussi  participe-t-elle  k  son  ind^pendance  et  k  son  inviola- 
bility. On  lui  rend  meme  des  honneurs  distingu^s^  et  qui  ne  pourraient 
lui  etre  refuses,  k  un  certain  pointy  sans  faire  affront  IL  Tambassadeur." 

The  children  of  an  ambassador  are  holden  to  be  subjects  of  the  Prince 
whom  he  represents,  although  born  under  the  protection  of,  and  in  the 
dominions  of,  a  foreign  State  (Inglis  v.  Trustees  of  the  Sailors'  Snug 
Harbour,  3  Peters  (Atner,)  Rep,  166. 

(.r)  Gazette  des  Trib.  No.  4982,  21  aoAt,  1841.  Case  of  La  Baronne 
de  Pappenheim. 

OrotiuSf  1.  ii.  c.  xviii.  iv.  s.  3. 

Wicquefort,  i.  s.  28. 

Bgnk,  ib,  c.  xv.  De  comitibus  legatorum.  "  Ex  consuetudine,  quas 
nunc  yicit  inter  gentes,  veri  legati  (non  provinciales  et  municipales  quales 
fere  Eomse)  domum  revocant,  tarn  in  contractibus  quam  delictis.  Igitur 
in  utrisque  etiam  domum  revocabunt  comites,  sive  majores,  sive  minores, 
nam  et  lixsB,  scoparii^  stabularii  sequuntur  forum  legati^  ut  quicmique 
famulus  sequitur  forum  heri  sui."  According  to  the  Roman  Law,  the 
domestics  of  the  legatus  were  justiciable  at  Home,  as  he  was. 

Vattel,  1.  iv.  c.  ix.  s.  120. 

Wheaton,  i.  p.  277. 

(y)   Wic^uef(n^,  i.  s.  28,  pp.  423,  424. 
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any  subordinate  officer  of  his  household  appointed  by  the 
Sovereign  himself. 

CLXXXVIII.  The  Secretary  of  Legation  being  so  ap- 
pointed, is  especially,  and  of  his  own  right,  entitled  to  these 
privileges  (z),  and  to  a  certain  right,  his  appointment  being 
notified  to  the  Minister  of  Foreign  Affairs.  The  Secretary 
to  the  Embassy y  though  unfavourably  distinguished  from  the 
others  in  these  particulars,  has  been  usually  considered  as  an 
official  person  distinct  from  the  general  suite  (a).  Difficulties  ' 
have  arisen  from  persons,  perhaps  not  subjects  of  the  State 
from  which  the  embassy  is  sent,  claiming,  without  sufficient 
warranty,  to  belong  to  it.  It  has  therefore  been  enacted 
by  the  municipal  laws  of  some  countries,  and  it  ought  to  be 
the  usage  of  all,  to  require  a  list  of  the  persons  composing 
the  suite  to  be  delivered  to  the  Minister  for  Foreign  Affairs, 
or  other  proper  officer  (i). 

CLXXXIX.  In  England  especial  provision  has  been 
made  concerning  the  arrest  of  foreign  ambassadors,  or  other 
foreign  public  ministers,  and  their  domestics,  or  domestic 
servants,  by  the  Statute  7th  Anne,  c.  12,  which  makes  any 
process  against  them,  or  their  goods  and  chattels,  altogether 
void ;  and  provides,  that  the  persons  prosecuting,  soliciting, 
or  executing  such  process,  shall  be  deemed  violators  of  the 
Law  of  Nations,  and  disturbers  of  the  public  repose,  and 
shall  suffer  such  penalties  and  corporal  punishment  as  the 
Lord  Chancellor  and  the  two  Chief  Justices,  or  any  two  of 


(«)  Ex  parte  Cabrera^  1  Washington  (American)  C.  C,  232. 

lietpnbHca  y.  De  Longchamps,  1  Dallas  {American)  Rep,  117;  vide 
antCf  p.  215. 

{a)  Traits  comjfdet,  ^c.^  ii.  p.  21.  When  attached  to  Papal  legations 
they  are  styled  €niditeurs  de  nonciature, 

Wheaton,  ib. 

Vattd,  ib, 

(h)  Wheatm.ib. 

Byrik,  ib, :  "  Quum  autem  ea  red  uonnuDquam  turhas  dederit,  optiiuo 
exemplo  in  quibusdam  aulis  olim  receptum  fuit,  ut  legatus  teneretur  ex- 
hibere  nomenclaturam  comitum  suorum,  sed  pessimo  exemplo  id  nunc 
ubique  gentium  negligitnr." 

q2 
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them^  shall  think  fit.  But  no  trader  within  the  description 
of  the  Bankrupt  laws^  who  shall  be  in  the  service  of  any 
ambassador^  or  public  minister^  is'  to  be  privileged  or  pro- 
tected by  this  Act ;  nor  is  any  one  to  be  punished  for 
arresting  an  ambassador's  servant^  unless  the  name  of  such 
servant  be  registered  in  the  office  of  one  of  the  principal 
Secretaries  of  State,  and  by  him  transmitted  to  the  Sheriffs 
of  London  and  Middlesex^  or  their  undernsheriffs  or  depu- 
ties (c). 

This  Act  ilself  was,  as  Lord  Chief  Justice  Abbott  re- 
marked, "  only  declaratory  and  in  confirmation  of  the  Com- 
*^  mon  Law.  It  must,  therefore,  be  construed  according 
'^  to  the  Common  Law,  of  which  the  Law  of  Nations  must 
**  be  deemed  a  part "  (rf). 

CXC.  There  have  been  various  decisions  on  the  subject 
of  this  statute.  It  has  been  held  to  be  insufficient  to  claim 
the  discharge  of  n  defendant — as  being  servant  to  the  Minister 
of  the  Prince  Bishop  of  Li^ge ;  and  that  it  was  necessary 
to  learn  in  what  manner  the  Minister  was  accredited  (e). 
"  Certainly,"  said  Lord  Mansfield,  in  this  case,  *^  he  was 
"  not  ambassador,  which  is  the  first  rank.  Envoy,  indeed, 
"  is  a  second  class ;  but  he  is  not  shown  to  be  even  an 
**  envoy ;  he  was  called  minister,  it  is  true,  but  minister 
^^  alone  is  an  equivocal  term."  And  Lord  Mansfield  also 
said  that  the  Law  of  Nations  does  not  take  in  Consuls  (/) 
or  agents  of  commerce,  although  received  as  such  by  ihe 
Courts  at  which  they  are  employed;  and  this  case  was 
expressly  determined  in  an  elaborate  judgment  in  the  case 
of  Viveash  v.  Becker  (^). 

The  servant  need  not  lie  in  the  house,  although  he  must 
do  some  service  there  (A).   He  must  be  a  real,  not  a  nominal 

(c)  Russell  on  Crimes  (ed.  GrreaveSj  1843),  vol.  i.  p.  764. 
{d)  Novello  V.  Tooffood,  1  Bamxvdl  and  Cresswdl  Rep,  662  (1823). 
(c)  He^hfiM  V.  ChiUoYiy  4t  Burrows,  2016. 

(/)  Vide  postf  pt.  vii.  c.  iv.,  in  wliich  these  decisions  are  furiher 
mentioned. 

(g)  8  Maule  ^  Selwyn,  284. 

{h)  Evans  v.  Higgs,  Strang*^,  707.     Widinore  v.  Alvarez^  cited  ibid. 
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servant  (t).  Many  cases  arose  upon  claims  of  privilege  by 
persons  as  servants  of  the  Count  Haslang^  the  Bavarian 
Ambassador,  of  whom  it  was  said  that,  although  a  minister 
of  a  very  humble  rank,  he  had  more  domestics  registered 
than  the  ambassadors  of  the  most  potent  Powers  in  Europe. 

In  the  case  of  Masters  v.  Mariby  (i\  application  was 
made  to  the  Court  for  the  discharge  of  the  defendant,  as 
being  the  ambassador's  messenffer,  and  it  was  sworn  that  he 
sometimes  executed  service  as  such.  The  defendant  was  a 
land-waiter  at  the  Custom  House,  and  the  Court  were  of 
opinion  that  he  could  never  be  deemed  a  bona-fide  domestic. 
In  Triquet  v.  Bath  (A),  the  privilege  was  allowed  to  the 
defendant,  as  English  secretary  of  the  ambassador,  the 
defendant's  affidavits  being  so  framed  that  everything  was 
sworn  that  in  absolute  strictness  could  be  required,  to  bring 
him  within  the  description  of  a  domestic  servant ;  and  the 
Court  held  that  it  was  sufficient  if  an  actual  hona-fide  service 
were  proved ;  and  that  if  such  a  service  were  proved,  they 
must  not,  upon  bare  suspicion,  suppose  it  to  have  been 
merely  colourable  and  collusive. 

In  Lockwood  v.  Coysgame  (/),  the  claim  of  privilege  was 
disallowed  to  the  defendant  as  the  ambassador's  physician, 
as  not  being  a  case  of  bona-fide  service ;  and  the  Court  said, 
it  would  be  of  very  bad  consequence  if  protections  should  be 
set  up  for  sale,  or  made  use  of  merely  for  the  sake  of  screen- 
ing people  from  their  just  debts.  In  Darling  v.  Atkins  {m) 
the  privilege  was  disallowed  to  the  ambassador's  English 
secretary,  he  being  purser  of  a  man-of-war,  which  was  held 
to  be  an  office  incompatible  with  the  situation  of  secretary 
to  the  ambassador.  In  this  case  it  was  observed,  that 
the  ambassador's  secretary  is  privileged,  the  statute  being 
only  explanatory  of  the  Law  of  Nations,  and  the  words 
**  domestic "  and  "  domestic  servant "  are  only  by  way  of 


(i)  Croise  v.  TdHot,  8  Modem  RepmU,  Case  200  (tempore  Oeo,  L), 

(J)  1  Burrows,  401.  (A;)  8  Burrows,  1478. 

(/)  3  Burrows,  1676.  (m)  8  Wilson  Reports^  88. 
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example  (n).  '^  The  statute  only  requires  the  names  of  the 
"  persons  privileged  to  be  registered,  for  the  purpose  of 
^^  proceeding  against  the  parties  criminally,  for  a  violation 
"  of  the  Act,  and  not  for  the  purpose  of  exemption  from 
"  arrest "  (o). 

In  a  later  case  it  was  decided,  that  though  a  foreign 
minister  does  not  lose  his  privilege  of  exemption  of  suit  by 
trading  in  this  country,  his  domestic  servants  do,  under  the 
limitation  contained  in  the  statute  on  which  we  have  been 
commenting  (p). 

CXCI.  In  1772,  the  Baron  de  Wrech,  Minister  Pleni- 
potentiary  of  the  Landgrave  of  Hesse-Cassel  at  the  Court 
of  Paris,  was  recalled  from  his  embassy.  He  was  about  to 
quit  Paris  without  paying  the  debts  which  he  had  contracted 
there.  His  creditors,  especially  a  Marquis  de  Bezonsy  be- 
sought the  Minister  for  Foreign  Affairs  not  to  grant  the 
Baron  his  passport.  It  was  accordingly  refused.  All  the 
corps  diplomatique  at  Paris  remonstrated  against  this  act  as 
a  violation  of  International  Law. 

The  French  Minister,  le  Due  d^Aiguillon,  replied  in  an 
elaborate  memoir,  drawn  up  by  M,  JPfeffel^  upon  the  Bights 
of  Ambassadors ;  defended,  upon  the  authority  of  Grotius 
and  Bynkershoek,  the  right  of  using  that  species  of  con- 
straint against  an  ambassador  which  did  not  interfere  with 
the  exercise  of  his  functions.  He  further  appealed  to  the 
practice  of  other  States,  as  warranting  the  step  which  had 
been  taken,  and  especially  to  that  of  Hesse-Cassel  itself, 
which  had  imprisoned  a  Dutch  ambassador,  in  order  to 
compel  him  to  render  an  account  of  a  charitable  institution 
of  which  he  had  been  the  administrator.  It  was  admitted 
that  this  attack  on  the  person  of  an  ambassador  was  indefen- 
sible, but  it  was  added  that  Holland  had  not  denied  the  juris- 
diction of  Hesse--  Cassel  in  the  matter. 

The  Landgrave  was  compelled  to  make  an  arrangement 

(n)  Hbpkms  v.  De  Bobeck,  8  Dumford  and  East  Reports,  p.  79. 

(o)  Ibid, 

(p)  Videpost,  Taykr  v.  Best,  28  Xow  Journal^  N.  S.  G  P.  p.  89. 


AMBASSADORS — CASE  OF   M.   DROUET.  231 

with  the  creditors  of  the  Baron  de  Wrech,  before  that 
minister  could  obtain  his  passport  (q). 

If  this  had  been  a  proceeding  between  the  States  of 
Hesse-Cassel  and  Holland,  on  the  principle  of  reciprocity  of 
practice^  it  might  have  been  justified,  but,  under  the  cir- 
cumstances, it  was  a  direct  infringement  upon  the  general 
principles  of  International  Law. 

CXCII.  The  Courts  of  Justice  in  England  have  adhered 
to  the  proper  rule  of  law  upon  this  subject.  Any  apparent 
exceptions  will  be  found  to  range  themselves  under  that 
class  of  cases  in  which  the  ambassador  has  either  been  a 
plaintiff  in  a  suit,  or  engaged  as  a  merchant  or  trader  in 
the  commerce  of  the  country  to  which  he  has  been  delegated. 

In  the  year  1694,  a  case  in  the  High  Court  of  Chancery, 
intituled  Pilkington  v.  Stanhope  (r),  was  decided  as  follows : 
^*  The  plaintiff  having  brought  a  bill,  to  redeem  an  old 
'^  mortgage,  against  the  defendant,  who  was  then  an  Ambas- 
^^  sador  at  the  Court  of  Spain,  the  defendant  obtained  an 
/'  ord^er  that  all  proceedings  should  cease  until  his  return 
'^  from  his  embassy.  The  plaintiff  moved  to  discharge  the 
^'  order ,  and  upon  debate  it  was  agreed  a  protection  lies 
'*  for  an  ambassador,  quia  profecturusy  or  quia  moraturns, 
'^  and  may  at  law  cast  an  essoin  for  a  year  and  a  day,  and 
"  may  afterwards  renew  it,  if  the  occasion  continues." 

The  Court  ordered  a  stay  of  proceedings  for  a  year  and  a 
day  from  this  time,  unless  the  defendant  should  sooner  return 
to  England. 

CXCIII.  In  1854,  an  action  {$)  was  brought  in  the 
Court  of  Common  Pleas  against  the  Secretary  of  Legation 
of  the  King  of  the  Belgians,  a  Monsieur  Drouet,  as  well  as 
other  Directors  of  a  Society  formed  in  Belgium  and  London 
for  working  the  Boyal  Nassau  Sulphate  of  Barytes  Mines. 
The  action  was  to  recover  deposits  paid  by  the  plaintiff  on 


(q)  Catues  cSUbres  du  Droit  des  OenSy  par  De  MartenSy  t.  ii.  p.  110. 

(r)  2  Verwrn  Bep.  p.  817. 

(f)  Taylor  v.  B&a  23  Law  Jow-nal,  N.  S.  C.  P.  p.  80. 
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shares  in  the   above-mentioned   society.     Before  the  writ 
issued,  in  June  1853,  M.  Drouet,  who  was  Secretary  of 
Legation  of  the  King  of  the  Belgians,  instructed  his  attorney 
to  write  to  the  attorney  for  the  plaintiff,  to  ask  if  a  writ 
was  to  be  issued,  and  if  it  was,  to  direct  that  it  should  be 
sent  to  him;   and  after   the  writ  was  issued,  M.  Drouet 
directed  his  attorney  to  enter  an  appearance,  which  he  did 
accordingly.     M.  Drouet  was   abroad  from  June  till  the 
beginning  of  December,  on  the  duties  of  his  office,  and  in 
the  meantime  the  action  proceeded.     M.  Drouet  pleaded 
the  general  issue   by  his  attorney.      Notice  of  trial  was 
given  for  the  20th  of  December,  and  a  special  jury  was 
obtained  on  the  application  of  M.  Drouet.     On  M.  Drouet's 
return  to  England,  in  December,  his  attorney  took  out  a 
summons  to  stay  all  proceedings,  or  to  strike  out  his  name 
from  the  proceedings  in  the  action,  on  the  ground  of  bis  pri- 
vilege as  a  public  minister.     The  summons  was  heard  before 
Talfourd  J.,  who  ordered  proceedings  to  be  stayed  till  the 
fifth  day  of  next  term.         ••••••• 

Lord  Chief  Justice  Jervis  said :  "  There  is  no  doubt 
'^  that  the  defendant,  M.  Drouet,  fills  the  office  of  a  public 
^^  minister,  such  as  the  privilege  contended  for  will  attach 
"  to ;  and  I  think  it  equally  clear  that,  if  the  privilege  do 
"  attach,  as  it  undoubtedly  does  attach  to  the  character  of 
^^  minister,  it  is  not,  in  the  case  of  a  minister,  interfered 
'^  with  or  abandoned  by  the  circumstance  of  trading,  as  it 
"  would  be  if  the  claim  were  set  up  in  respect  of  the  privi- 
^^  leges  of  a  servant  of  the  ambassador,  under  the  statute  of 
^'  Anne  (t).  If  an  ambassador  or  minister  violate  the 
^'  character  in  which  he  is  delegated  to  this  country,  by 
'^  entering  into  commercial  transactions,  that  raises  a 
"  question  between  the  country  to  which  he  is  sent  and  the 
"  country  from  which  he  is  sent ;  but  he  does  not  thereby 
**  lose  any  privilege  to  which  he  may  be  entitled,  the  privi- 
'^  lege  being  a  general  privilege,  and  the  limitation  attached 

(t)  Videpose, 
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"  to  the  privilege,  by  reason  of  trading,  being  confined  by 
*'  the  statute  of  Anne  to  the  case  of  servants  of  the  ambas- 

"  sador,  who  may  lose  the  privilege 

"  Admitting  therefore,  that  the  applicant  in  this  case  is  a 
*^  person  entitled  to  the  general  privilege,  which  he  has  not 
"  lost  by  any  trading  transactions  into  which  he  may  have 
*^  entered ;  if  such  be  established  to  the  satisfaction  of  the 
**  Court,  the  question  is,  whether  he  is  entitled,  under  all 
^^  the  circumstances  of  the  case,  to  the  privilege  which  he 
^^  now  claims.  Now,  although  it  is  admitted  that  no  pro- 
"  cess  against  person  or  goods  can  be  available  against  the 
*^  person  or  goods  of  an  ambassador  or  minister,  no  case  has 
*^  been  cited  to  show  that  an  application  like  this,  to  stay 
^'  all  the  proceedings  in  an  action  against  such  a  person,  is 
"  available  in  the  Courts  of  this  country.  On  the  contrary, 
'^  it  appears,  on  examination,  that  in  the  case  of  servants, 
^'  and  the  same  principle  must  apply  with  reference  to 
^^  ministers,  the  practice  has  been  not  to  stay  all  proceedings, 
"  but  to  relieve  the  person  of  the  servant  from  the  vexation 
"  of  service  of  process,  or  of  bail,  and  the  applications  have 
^^  hitherto  been,  as  far  as  I  can  understand  them,  where  the 
*^  party  has  been  arrested,  to  discharge  him  from  the  arrest 

"  on  entering  a  common  appearance 

<'  It  is  contended,  and  perhaps  it  is  undoubted,  that  an  am- 
'^  bassador  or  minister  has  a  privilege  from  suit,  or,  at  all 
<^  events  from  such  suits  as  ultimately  result  in  the  taking 
"  of  his  person,  or  of  his  goods  necessary  for  his  state  or 
"  comfort ;  and  that  he  cannot  be  compelled,  in  invitum  or 
**  involuntarily,  to  enter  into  litigation  in  a  country  in  which 
<'  he  is  resident ;  but  it  is  admitted  by  all  the  foreign  jurists, 
^^  that  where  suits  can  be  founded  without  attacking  the 
**  personal  liberty  or  comfort,  or  interfering  with  the  per- 
"  sonal  privileges  of  the  individual,  they  may  proceed." 

Mr.  Justice  Maiule  said :  ^^  I  think,  on  the  ground  that 
'^  M.  Drouet  has  appeared  in  this  action,  and  allowed  it  to 
^^  go  through  certain  stages,  this  application  ought  to  fail. 
<'  It  is  a  grave  question  whether  an  ambassador,  or  public 


234  INTEBNATIONAL  LAW. 

'^  minister,  which  M.  Drouet  undoubtedly  is,  is  so  far  pro- 
'^  tected  as  not  to  be  liable  in  any  manner,  supposing  him 
"  to  object  to  the  jurisdiction.  That  question  is  not  decided 
^'  by  any  legal  determination  in  this  country,  nor,  as  far  as 
'^  judicial  determinations  go,  do  we  find  it  so  determined 
'^  elsewhere.  With  respect  to  mere  cases  in  which  a  special 
'*  application  was  made  under  the  5th  section  of  the  statute 
"  of  Anne,  they  were  cases  in  which  servants  of  am- 
'^  bassadors,  who  had  been  sued  and  arrested,  were  dis- 
".  charged  on  common  bail.  Now,  there  is  a  great  distinction 
^^  between  an  ambassador  and  the  domestic  servant  of  an 
'^  ambassador.  The  ambassador  has  a  privilege,  and  the 
^'  privilege  of  his  domestic  servant  is  not  the  privilege  of  the 
^'  servant  himself,  but  of  the  ambassador,  and  is  based  on  the 
"  ground  that  the  arrest  of  the  domestic  servant  might  inter- 
"  fere  with  the  comfort  or  state  of  the  ambassador.  Where 
'^  these  are  not  interfered  with  at  all,  the  ambassador  is  not 
"  interfered  with  by  the  suit :  and  the  servant  has  no  privi- 
'^  lege  except  that  which  arises  from  the  privilege  of  the 
'^  ambassador.  It  is  an  important  point,  and  one  fit  to  be 
"  very  gravely  considered  when  it  fairly  arises,  whether  an 
'^  ambassador  is  liable  to  be  sued  by  process  not  afiect^ 
'^  ing  his  person  or  his  goods ;  whether  by  such  a  process 
^'  he  can  be  brought  unwillingly  into  the  Courts  of  this 
'^  country,  and  have  his  rights  determined  on,  perhaps  even 
"  so  as  to  interfere  with  his  comfort.  A  man  could  not 
^'  stand  by  and  without  care  allow  a  suit  to  be  determined 
^'  on  which  the  decision  would  be  binding  upon  him ;  and 
"  therefore  it  may  well  be  questioned  whether  the  privilege 
'^  of  the  ambassador  is  not  as  extensive  as  the  text  of  Black-- 
"  stone  (x)  alleges  it  to  be  "  (y). 

CXCIV.  In  some  countries  the  immunity  of  the  am- 
bassador has  not  been  left  to  rest  upon  the  general  recog- 


(:r)   Vide  pogt,  next  page. 

(y)  See  note  to  Mostyn  v.  Fabriffon,  Srmth^i  Leading  Casei,  voL  i.  p. 
709  (ed.  1879). 
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nition  of  International  Law  by  the  Municipal  Law,  but  has 
been  made  the  subject  of  express  enactment. 

In  England,  Blackstone  observes  {z)  that  so  few  cases  (if 
any)  had  arisen,  wherein  the  privilege  was  either  claimed 
or  disputed,  even  with  regard  to  civil  suits,  that  our  law 
books  are  (in  general)  quite  silent  upon  it  previous  to  the 
reign  of  Queen  Anne,  when  an  ambassador  from  Peter  the 
Great,  Czar  of  Muscovy,  was  actually  arrested,  and  taken 
out  of  his  coach,  in  London  {a\  for  a  debt  of  50/.,  which  he 
had  there  contracted.  Instead  of  applying  to  be  discharged 
upon  his  privilege,  he  gave  bail  to  the  action,  and  the  next 
day  complained  to  the  Queen.  The  persons  who  were  con- 
cerned in  the  arrest  were  examined  before  the  Privy 
Council,  of  which  the  Lord  Chief  Justice  Holt  was  at  the 
same  time  sworn  a  member  (d),  and  seventeen  were  com- 
mitted to  prison  (c),  most  of  whom  were  prosecuted  by  in- 
formation in  the  Court  of  Queen's  Bench,  at  the  suit  of  the 
Attorney-General  {d\  and  at  their  trial  before  the  Lord 
Chief  Justice  were  convicted  of  the  facts  by  the  jury  {e) ; 
reserving  the  question  of  law,  how  far  those  facts  were 
criminal,  to  be  afterwards  argued  before  the  judges ;  which 
question  was  never  determined.  In  the  meantime,  the  Czar 
resented  this  afiront  very  highly,  and  demanded  that  the 
Sheriff  of  Middlesex^  and  all  others  concerned  in  the  arrest, 
should  be  punished  with  instant  death  (f).  But  the  Queen 
directed  her  Secretary  to  inform  him, ''  that  she  could  in- 
*^  flict  no  punishment  upon  any  the  meanest  of  her  subjects, 
"  unless  warranted  by  the  law  of  the  land ;  and  therefore 
''  was  persuaded  that  he  would  not  insist  upon  im- 
"  possibilities  "  {g\  To  satisfy,  however,  the  clamours  of 
the  foreign  ministers  (who  made  it  a  common  cause),  as  well 


(a)  Stephens'  {Blackstone' s)  Comm.  ii.  pp.  500-602  (ed.  1868). 

(a)  July  21, 1708 ;  Bayer's  Annah  of  Queen  Arms, 

(b)  July  26, 1708  ;  ibid.  (c)  July  26  and  29, 1708  5  ibid, 
id)  October  28, 1708 ;  ibid.  («)  February  14, 1708 ;  ibid, 
if)  September  17, 1708;  ibid. 

{£f)  January  11, 1708 ;  ibid;  Mod.  Un.  IRst.  z^v.  464. 
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as  to  appease  the  wrath  of  Feter^  a  bill  was  brought  into 
Parliament  (A),  and  afterwards  passed  into  a  law  (i),  to 
prevent  and  punish  such  outrageous  insolence  for  the  future. 
And  with  a  copy  of  this  Act  elegantly  engrossed  and  illu- 
minated^ accompanied  by  a  letter  from  the  Queen,  an 
Ambassador  Extraordinary  (j)  was  commissioned  toappear  at 
Moscow  (A),  who  declared,  *'that  though  her  Majesty  could 
^'  not  inflict  such  a  punishment  as  was  required,  because  of 
^'  the  defect  in  that  particular  of  the  former  established 
'^  constitutions  of  her  kingdom,  yet,  with  the  unanimous 
'^  consent  of  the  Parliament,  she  had  caused  a  new  Act  to 
"  be  passed,  to  serve  as  a  law  for  the  future.'*  This  humiliat- 
ing step  was  accepted  as  a  full  satisfaction  by  the  Czar ;  and 
the  offenders,  at  his  request,  were  discharged  &om  all 
further  prosecution  (/). 

CXCV.  The  North  American  United  States  passed  a 
statute  (April  30,  1790),  containing  provisions  similar  to 
those  of  the  statute  of  Anne,  which  has  just  been  mentioned, 
and  the  decisions  of  the  tribunals  of  the  United  States  have 
been  pretty  much  in  accordance  with  those  of  the  courts  of 
justice  in  England  (m). 

CXCVI.  In  France  (n)  before  1789,  the  ambassadorial 
privileges  were  not  sanctioned  by  any  law,  but  rested  on 
the  recognition  of  usage.  In  that  year  the  Constituent 
Assembly,  in  answer  to  an  address  presented  to  them  by  the 
corps  diplomatique,  declared  the  inviolability  of  these  im- 
munities. On  March  3,  1794,  the  National  Convention 
decreed   that   all  questions  relating  to   these  immunities 


(h)  Com,  Joum.  December  28, 1708. 
(t)  April  21, 1709;  Boyer,  ibid, 
ij)  Mr.  Whitworth,  aftenvards  Lord  Whitworth. 
Ik)  January  8, 1709 ;  Boyer,  ibid. 

(I)   Vide  ante,  decisions  on  cases  arising  under  this  statute. 
{m)  See  United  States  v.  Hand,  2  Washinffton  (American)  C.  C.  Rep. 
p.  435. 

Dvpont  V.  Pichonf  4  DaUae  {American)  Rep,  p.  821. 
(ft)  Fc^f  1.  ii.  t  ii  c.  ii.  s,  219, 
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shonld  be  referred  to  the  Committee  of  Public  Safety,  At 
the  present  time  all  complaints  upon  this  subject  are 
addressed  to  the  Minister  for  Foreign  Affairs.  In  the  projet 
of  the  Code  Civil,  there  followed  upon  the  third  article  an 
exceptional  provision  in  these  words:— "Les  Strangers 
"  revfitus  d'un  caractSre  repr^sentatif  de  leur  nation,  en 
*^  quality  d'ambassadeurs,  de  ministres,  d'envoy^s^  ou  sous 
"  quelque  autre  denomination  que  ce  soit,  ne  seront  point 
^  traduits^  ni  en  matiSre  civile^  ni  en  matidre  criminelle, 
'^  devant  les  tribunaux  de  France.  II  en  sera  de  mSme  des 
*'  Strangers  qui  composent  leur  famille  ou  qui  seront  de 
"  leur  suite."  But  this  article  was  rejected  by  the  Conseil 
dCEtaty  upon  a  suggestion  of  the  elder  Fortalis  that  '^  ce 
'*  qui  regarde  les  ambassadeurs  appartient  au  droit  des  gens ; 
^'  nous  n'avons  point  a  nous  en  occuper  dans  une  loi  qm 
**  n'est  que  de  regime  int^rieur  "  (o).  Therefore  the  14th 
article  of  the  Code  only  provides  for  obligations  contracted 
between  a  French  subject  and  an  individual  foreigner; 
nevertheless  the  provision  in  the  projet  is  considered  by  the 
legal  authorities  in  France  as^  by  usage  at  leasts  a  part  of  the 
law  of  the  land. 

C2^CVIL  Spain  possesses  various  laws  upon  this  sub- 
ject: one  relative  to  the  immunity  of  ambassadors  from 
taxes,  another  relative  to  their  debts,  by  which  it  should 
seem  that  proceedings  may  be  taken  before  the  Spanish 
tribunals  against  ambassadors  for  debts  contracted  during 
the  time  of  their  mission,  but  not  on  account  of  antecedent 
obligations^  a  municipal  regulation  which  is  inconsistent 
with  the  principles  of  International  Law  upon  this  subject 

Another  law  suppresses  the  right  of  asylum  in  the  hotel, 
and  another  provides  that  only  natives  may  represent  the 
kingdom  of  Spain  at  foreign  Courts  (/?). 

(o)  Foelix^  ibid, ;  LocrS,  Ugislatum  civile,  t.  i.  p.  680,  No.  11 ;  t.  ii.  p. 
46,  No.  21 ;  le  meme,  Esprit  du  Code  NapolSon,  t.  i.  p.  210.  R6pertoire^ 
6"  Ministre  puhUc,  8.  6,  b.  4,  art.  3  (4«  ^it.  t.  viii.  p.  291). 

(p)  FcdiXf  1.  ii.  t.  ii.  c.  ii.  s.  220. 

RecopUacicn  de  Leyes,  1.  iz.  t.  81, 1.  4. 

Martent,  C.  C.  t.  ii.  pp.  858,  866,  861,  362, 364. 
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CXC  VIII.  Portugal  has  a  law  of  John  IV.  (y),  renewed 
under  John  V.,  to  the  same  effect  as  that  of  Spain,  with 
respect  to  the  debts  and  contracts  of  the  ambassador. 

CXCIX.  Russia  has  enacted  that  all  disputes  against 
any  member  of  the  Embassy  must  be  transmitted  to  the 
Minister  for  Foreign  Affairs,  and  that  no  judgment  can  be 
put  in  force  without  the  precincts  of  the  hotel,  except 
through  the  intervention  of  that  Minister ;  all  persons 
attached  to  the  Embassy  and  all  foreign  couriers  are  exempt 
from  the  obligation  of  being  furnished  with  a  Bussian 
passport,  and  from  being  inspected  by  the  custom*house 
officers. 

All  members  of  the  corps  diplomatique  are  allowed  to 
introduce  their  moveables  free  from  duty,  and  to  receive 
those  which  may  be  addressed  to  them  during  the  first  year 
of  their  residence  in  Russia  upon  the  same  terms  (r). 

CC.  With  respect  to  the  German  Powers,  Austria  has 
enacted  that  all  persons  belonging  to  the  Embassy  shall 
enjoy  the  privileges  conferred  upon  them  by  the  principles  of 
International  Law  and  Public  Treaties  («). 

The  Bavarian  Code  provides  that  all  persons  enjoying 
ambassadorial  rights  are  exempt  from  the  ordinary  juris- 
diction of  the  tribunals  of  the  country  {t). 

The  Prussian  Code  enacts  that  all  persons  belonging  to 
the  embassy  shall  be  entitled  to  those  immunities  which 
International  Law  and  existing  Treaties  have  conferred 
upon  them;  that  Prussian  subjects,  who,  with  the  per- 
mission of  their  Sovereign,  have  been  accredited  as  ministers 


(y)  A.D.  1640-1666. 

(r)  La  Bevue  Strangh'e,  t,  i.  ii.  pp.  871,  566,  648. 

FceUXf  ibid, 

(*)  De  PiUtlingen,  Die  gesetdiche  Behandlung  der  Ausldnder  in  Oetter^ 
reich,  u.  8.  w.,  se.  62,  66,  116, 119. 

''Die  Gesapdten,  die  ofientliclien  Geschaftstrager  und  die  in  iliren 
Dienflten  stehenden  Personen,  geniessen  die  in  den  oftentlichen  Vertragen 
gegrundeten  Befreyungen." — AUgemeines  biirgei'liches  Qesettbuch  fur  die 
gesammten  Deutschen  JErbldnder  der  Oesten*eichiecken  Manarchie,  8. 39. 

(f)  C.  i.  8. 11. 
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from  foreign  Courts  to  the  Court  of  Prussia^  shall  be 
subject^  so  far  as  their  private  affairs  are  concerned^  to  the 
laws  of  Prussia ;  that  ambassadors  accredited  by  Prussia  to 
foreign  Courts  are  justiciable  by  the  laws  of  the  place  of  the 
domicil  which  they  last  had^  previously  to  entering  upon  the 
discharge  of  their  diplomatic  duties.  It  is  further  provided 
that  no  reigning  German  Prince  or  Ambassador  shall  be 
subject  to  arrest  by  any  Prussian  tribunal,  unless  there  has 
been  a  special  reservation  upon  the  subject  made  with  re- 
spect to  them  previously  to  their  reception  at  Court  («). 

CCI.  The  ancient  States-General  of  the  Netherlands 
made  an  edict  to  the  effect  that  no  persons  attached  to  an 
embassy,  on  their  arrival  or  on  their  departure,  or  on  their 
passage  through  the  country,  should  be  liable  to  be  arrested, 
or  to  be  proceeded  against  on  account  of  any  debts  con- 
tracted therein. 

A  similar  law  prevails  in  Denmark  (or). 

CCIL  Among  the  privileges  which  the  usage  of  nations 
has  imparted  to  the  ambassador,  and  which  are  not  derived 
from  the  reason  of  the  thing,  is  the  exemption  of  his  person 
and  his  personalty  from  taxation.  He  is,  moreover,  gene- 
rally exempt  from  the  payment  of  duties  upon  articles  im- 
ported for  the  use  of  himself  or  of  his  family  (y). 

CCIII.  Different  nations,  however,  adopt  different  regu- 
lations, both  as  to  the  amount  of  this  free  importation, 
and  as  to  the  time  when  it  is  permitted.  Many  nations 
limit  it  to   a  fixed   sum   during  the   continuance  of   the 


It  has  been  holden,  however,  in  England  that  the  estate 
of  an  ambassador  or  attach^  to  a  legation,  domiciled  in  this 
country,  is  not  exempt  from  legacy  duty.     Such  a  func- 


{u)  AUgemeines  Landrecht  fiir  die  Preussischen  Staaten :  Einleitung, 
m.  36,  87,  SS,  39. 
FoeliXf  ibid.  (x)  Fcdix,  ibid. 

(y)   WTieatany  1.279. 
Reffter^  s.  217. 
Merlirif  ibid,  s.  v.  8. 
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tionary  does  not  by  his  appointment  to  an  embassy  to  this 
country  lose  a  domicil  previously  acquired  here. 

A  testator,  whose  domicil  of  origin  was  Portugal,  came 
in  1818  to  England,  as  agent  to  a  wine  company,  and  was  so 
employed  until  1833,  and  from  that  time  to  his  death  in 
1859  resided  in  England.  In  1857  he  was  appointed,  and 
continued  to  his  death,  an  attach^  to  the  legation  of  the 
King  of  Portugal,  in  England,  and  in  1858,  in  respect  of 
that  appointment,  he  claimed  and  obtained  exemption  of 
assessed  taxes.  In  a  testamentary  paper  he  stated  that, 
as  he  was  a  foreigner,  who  always  intended  to  return 
to  his  country,  and  was  besides  an  attach^  to  the  legation 
of  the  King  of  Portugal,  his  property  was  not  subject  to 
legacy  duty  : — It  was  holden  that  the  testator  acquired  a 
domicil  in  this  country,  and  did  not  lose  it  by  the  appoint- 
ment of  attach^,  and  that  his  estate  was  liable  to  legacy 
duty  (jzr). 

The  Roman  Law  (a)  compelled  the  legate  to  pay  duty  on 
articles  which  he  brought  with  him,  but  allowed  him  an  ex- 
emption upon  articles  procured  "  ex  Romano  solo  '*  for  the 
purpose  of  transmission  to  his  own  country. 

This  immunity  is  never  extended  to — 

1.  Real  property ; 

2.  To   personalty  unconnected    with   the  ambassadorial 

character. 

3.  And  very  seldom,  if  ever,  to  tolls  and  postages ;  and 

generally  speaking,  it  is  clear  that  this  class  of 
privileges  cannot  be  considered  (J)  as  resting  on 
an  unalterable  basis. 


(«)  AUorney-Oeneral  v.  Emt,  31  X.  J.  N.  S.  p.  891. 

(a)  ''  A  legatis  gentium  devotaram,  ex  his  tantum  speciebuB  quae  de 
locifi  propriis  unde  conveniunt,  liiic  deportant  octavarii  vectigal  accipiant, 
quas  Tero  ex  Eomano  solo  (quae  sunt  tamen  lege  concessae)  ad  propria 
deferunt,  has  haheant  a  prastatione  immunes  ac  liberas.*' — Cod,  1.  iv. 
t.  61,  8. 

(b)  "Im  Allgeineinen  kann  daher  von  einem  feststeflenden  volker- 
rechtlichen  Priyilegium  hinaichtlich  dieses  Punctes  keine  Rede  seyn." — 
HejgHeTy  ibid. 
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CCIV.  The  house,  or,  as  it  is  usually  called,  the  hotel, 
of  the  ambassador  is  by  universal  consent  inviolable,  and 
inaccessible  to  the  ordinary  officers  of  justice  or  re- 
venue  (c). 

The  same  remark  applies  to  his  carriage.  Upon  this 
valuable  and  necessary  immunity  was  at  one  time  grafted 
the  monstrous  and  unnecessary  abuse  of  what  was  called  the 
Right  of  Asylum.  In  other  words,  the  hotel  was  to  be  a 
place  of  refuge  for  offenders  against  the  law  of  the  State  in 
which  it  was  situated.  Bynkershoek  (rf)  is  clearly  right  in 
pronouncing  that,  whether  conmion  sense,  the  reason  of  the 
thing,  or  the  end  and  object  of  embassies  be  considered, 
there  is  not  even  that  faint  colour  of  reason  which  the  most 
absurd  pretensions  can  generally  put  forth,  to  be  alleged  in 
favour  of  such  a  custom.  History  teems  with  examples  of 
the  evil  consequences  resulting  from  this  absurd  privilege, 
which  was  often  extended  from  houses  to  whole  districts  and 
quarters  of  the  town,  as  at  Eome  and  Madrid  {e). 

It  is  true  that  those  States  which  have  allowed  this  abuse 


(c)  Wicguefot't,  1.  s.  28 :  "  La  maison  et  les  domestiques  de  rambas« 
sadeur  sont  inYiolables."— p.  414, 

Bynk.  ibid,  c.  xxi. :  "  -^des  legati  an  prsebent  asylum," 
Vattelfh  iv.  c.  ix.  a  117:  " L'ind^pendance  de  rambassadeur  aerait 
fort  imparfaite,ot  sa  sftret^  mal  6tablie,  si  la  maison  oii  il  loge  ne  jouissait 
dune  entifere  franchise,  et  si  elle  n'^tait  pas  inaccessible  aux  ministres 

ordinaires  de  la  justice La  maison  d'un  ambassadeur  doit 

etre  k  convert  de  toute  insulte  sous  la  protection  particuli6re  des  lois  et 
du  droit  des  gens:   I'insulter,  c'est  se  rendre  coupable  enyers  T^tat  et 
enyers  toutes  les  nations.'^ 
Merlin,  ibid,  v.  3. 

(d)  "  Omnia  legatorum  privilegia,  quibus  utuntur  ex  tacito  gentium 
consensu,  non  alio  fine  comparata  sunt,  quam  ut  tuto,  sine  remora,  sine 
impediment o  cujusquam,  officio  suo  fungantur.  Possunt  autem  tuto  fungi, 
etiamsi  facinorosos  non  recipiant,  nee  occultent,  nee  Principi,  apud  quem 
sunt,  inter vertant  jurisdictionem,  non  in  sui  vel  suorum,  at  t«rtii,  ad  se 
non  pertinentis,  gratiam.  Sed  ejuamodi  haec  sunt,  ut  vix  seriam  disputa* 
tionem  desiderent." — Bynk.  ibid, 

(e)  "The  Polish  Ambassador  at  Rome  in  1680,  the  Spanish  in  1682, 
the  English  in  1686,  voluntarily  renounced  these  exorbitant  and  mis- 
chievous privileges." — Miruss,  a.  361. 

VOL.  IL  R 
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are  bound  to  give  notice  of  their  intention  to  abolish  it  pre- 
viously to  the  reception  of  the  ambassador  (/ ).  But  it  is  also 
true  that  there  can  be  no  prescriptive  right  in  any  nation  to 
demand  a  continuance  of  this  obstacle  to  good  order,  justice 
and  peace^  wholly  unconnected  as  it  is  with  the  maintenance 
of  the  security  or  dignity  of  embassies.  And  every  Govern- 
ment must  agree  with  the  wish  of  the  learned  Merlin  {g), 
that  such  a  nuisance  should  be  universally  abolished. 

No  one  can  declare  more  strongly  than  Grotius  that  the 
jus  asyli  is  no  part  jwrn  gentium,  "  Ipse  autem  legatus  an 
^^  jurisdictionem  habeat  in  familiam  suam^  et  an  jus  asyli  in 
"  domo  sua  pro  quibusvis  eo  confugientibus  ex  concessione 
"  pendet  ejus  apud  quem  agit.  Istud  enim  juris  gentium  non 
''  est'\h). 

In  1726,  the  Duke  of  Bipperda,  the  First  Minister  of 
Philip  v.,  took  refuge  in  the  hotel  of  Lord  Stanhope,  the 
English  Ambassador  at  Madrid.  The  King  asked  for  the 
opinion  of  the  Council  of  Castile,  the  first  tribunal  in  the 
kingdom,  whether,  without  a  violation  of  International  Law, 
he  had  a  right  to  take  his  subject  Bipperda,  accused  of  high- 
treason,  by  force,  if  other  means  were  of  no  avail,  from  the 
hotel  of  the  English  Ambassador; — the  answer  was  in  the 
affirmative,  and  Bipperda  was  accordingly  taken  by  force 
from  the  hotel,  and  his  papers  were  seized  at  the  same  time. 


(/)  Wicquefort^  citing  the  instance  of  certain  conspirators  seized  by  the 
Venetian  Government  in  the  house  of  the  French  Ambassador,  and  the 
answer  with  respect  to  it  made  by  the  Venetian  Ambassador,  that  he 
would  deliver  up  to  justice  any  IVench  rebels  that  took  refuge  in  his 
hotel,  adds :  *'  On  peut  dire  sur  cet  exemple,  que,  suivant  le  droit  des  gens, 
la  maison  de  Tambassadeur  ne  peut  donner  sfbret^  qui  lui  et  ^  ses  domes- 
tiques,  et  ne  peut  servir  d'asyle  aux  strangers  que  du  consentement  du 
eouverain  du  lieu,  qui  peut  estendre  ou  restreindre  ce  privilege  comme  il 
veut :  parce  qtCil  nefait  pas  partie  du  droit  des  gens/* — S.  28,  p.  414. 

(g)  <*  On  volt  par  ces  details,  que  le  droit  d'asyle  est,  i  F^ard  des 
h6tels  des  ambassadeurs,  une  source  perp^tuelle  de  dissensions  et  de 
querelles.  Le  bien  des  nations  demanderait,  sans  duute,  qu'on  Tabolit 
tout-a-fait :  et  cela  parcdt  d'autant  plus  raisonnable,  qu'il  y  a  plusieurs 
dtats  dans  lesquels  il  n'est  point  connu," — Merlin,  ibid, 

(A)  L.  ii.  c.  18,  viii.  2. 
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The  British  Government,  of  which  the  Duke  of  Newcastle 
was  then  prime  minister,  complained  bitteriy  of  this  act,  and 
demanded  reparation  for  an  allegedinsultto  the  ambassador; 
the  complaint,  however,  was  founded  rather  upon  die  manner 
in  which  the  act  was  done  than  upon  a  claim  for  the  right,  on 
the  part  of  the  ambassador,  to  have  retained  the  refugee. 
Spain  refused  to  make  any  reparation,  and  asserted  boldly 
the  legality  of  what  she  had  done.  The  difference  between 
the  two  nations  increased  in  bitterness  till,  in  the  next  year, 
war  upon  other  grounds  broke  out  between  them.  It  would 
seem  to  follow,  from  the  principles  which  have  been  laid 
down,  that  Spain  was  not  guilty  of  any  violation  of  Inter- 
national Law  (t). 

CCV.  In  1747,  a  Swedish  merchant  of  the  name  of 
Springer,  accused  of  high-treason,  took  refuge  in  the  hotel  of 
the  English  Ambassador,  Colonel  Guideckens,  at  Stockholm. 
The  ambassador  refused  to  surrender  him;  the  Swedish 
Government  surrounded  his  house  with  troops,  searched 
everybody  who  entered  it,  and  caused  the  carriage  of  the 
ambassador,  when  he  left  the  hotel,  to  be  followed  by  a 
guard.  Guideckens  surrendered  Springer  under  a  protest  as 
to  the  violence  done  to  his  ambassadorial  privilege.  England 
demanded  reparation,  and  Sweden  steadily  refused  to  give 
it,  and  the  ambassadors  from  the  two  Courts  were  mutually 
withdrawn. 

It  seems  clear  that  the  conduct  of  Sweden  was  in  accord- 
ance with  the  principles  of  International  Law  (J). 

CCYI.  It  sometimes  happens  that  a  State  authorises  a 
foreign  State  to  acquire,  within  its  territory,  by  purchase,  a 
residence  for  its  ambassador,  and  allows  such  residence  to 
be  vested  in  the  Government  of  the  country  which  accredits 
the  ambassador  (A). 


(t)  Be  Martens,  C.  C.  i.  174.  (j)  Ibid,  I  826. 

(k)  Act  of  the  British  Parliament  "  to'  authorise  the  purchase  by  the 
Prussian  Minister  of  a  residence  in  England  for  the  use  of  the  Prussian 
Legation,  and  to  regulate  the  future  holding  of  the  same.'' — 18  &  14  Vict, 
c.  iii. — Hertskt'e  Treaties,  vol.  viii.  p.  866. 

b2 
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CCVII.  So  long,  however,  as  the  ambassador  does  not 
convert  his  hotel  into  a  place  of  refuge  for  offenders  against 
the  laws  of  the  State,  he  has  a  right  to  enjoy  the  most  per- 
fect and  uncontrolled  liberty  of  action  within  (/)  the  pre- 
cincts of  his  hotel. 

It  seems  a  corollary  from  this  proposition  that  he  should 
be  entitled  to  exercise  privately  the  rites  of  his  own  religion, 
though  it  be  at  variance  with  that  of  the  Law  of  the  State 
in  which  he  is  resident  (m). 

CCVIII.  Strictly  speaking,  however,  this  privilege  is 
confined  to  himself,  his  suite,  and  his  fellow-countrymen 
commorant  in  the  foreign  land ;  for  although  he  cannot  be 
prevented  from  receiving  native  subjects  who  come  to  his 
hotel,  yet  it  is  competent  to  the  State  (n)  to  prohibit  them 
from  going  to  the  ambassador's  hotel  for  this,  or  indeed  for 
any  purpose.  According  to  Wicquefort,  the  State  might 
require  that  the  religious  services  be  performed  in  the  native 
language  of  the  ambassador.  This,  however,  does  not 
appear  to  be  a  tenable  position.  The  sanctity  of  the  hotel 
must  be  violated,  in  order  to  ascertain  the  language,  and 
certainly  there  never  could  have  been  any  semblance  of 
reason  for  preventing  the  ambassador  or  his  chaplain  from 
the  use  of  the  universal,  or  Latin,  language  in  their  devo- 
tions. This  restraint  by  the  State  must  be  placed,  if  at  all, 
upon  her  own  subjects. 

CCIX.  Since  the  period  of  the  Reformation,  general  In- 
ternational usage  has  sanctioned  the  right  to  exercise  private 
domestic  religious  rites  in  the  hotel,  which,  so  long  as  they 
are  strictly  private,  seem  to  claim  the  sanction  of  natural  as 
well  as  conventional  International  Law.  Two  conditions, 
however,  have  formerly  accompanied  the  permission  to  exer- 
cise this  right — one,  that  it  should  be  permitted  to  only  one 
minister  at  a  time  from  one  and  the  same  court ;  another 

(I)   Wicquefartf  ihid,  BB,  U5,  ^18. 
(m)  Martens,  ss.  224,  6,  6,  generally  on  this  subject. 
(ti)  Martens,  s.  225.    Permission  even  for  foreignei'S  belonging  to  a 
third  country  to  attend  has  been  the  subject  of  treaties. 
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that  there  should  not  be  already  a  public  or  private  exercise 
of  the  religion  existing  and  sanctioned  without  the  precincts 
of  the  hotel. 

Having  regard  to  this  latter  condition,  the  Emperor 
Joseph  II.,  having  granted  to  the  Protestants  at  Vienna  the 
liberty  of  meeting  for  the  private  exercise  of  their  devotion, 
insisted  on  the  chapels  of  the  Protestant  ambassadors  being 
closed. 

There  does  not,  however,  seem  to  be  any  foundation  in 
principle  for  this  very  arbitrary  act;  more  especially  as 
Protestant  is  a  mere  term  of  negation,  under  which  are 
included  worshippers  of  very  different  tenets. 

OCX.  The  only  sound  principle  of  law  on  this  subject 
is  that  already  mentioned,  viz. : — Religious  rites  privately 
exercised  within  the  ambassadorial  precincts,  and  for  his  suite 
and  countrymen,  ought  not  to  be  interfered  with. 

The  erection  of  a  chapel  or  church,  the  use  of  bells,  and 
of  any  national  symbol,  is  a  matter  entirely  of  permission 
and  comity. 


9 
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CHAPTER  IX. 

AMBASSADORS. — DIFFERENT  CLASSES  OF   PUBLIC 
MINISTERS. 

CCXI.  The  Romans,  and  indeed  the  ancients  generally, 
recognised  but  one  class  of  diplomatic  agents,  whom  they 
usually  designated  by  the  terms  oratores  or  legati. 

In  Europe  these  terms  found  their  translation  at  first  in 
the  generic  term  of  Ambassadors  (a),  or  in  some  equivalent 
designation  of  a  single  class.  Since  the  fifteenth  or  sixteenth 
century,  the  refinements  and  the  vanity  (b)  of  European 
Courts  have  introduced  various  grades  of  diplomatic  agency 
into  the  positive  Law  of  Nations,  which  are  only  so  far  of 
importance  inasmuch  as  different  ceremonial  privileges  are 
attached  to  the  different  degrees  of  legation. 

But  to  the  accredited  public  minister  of  every  State,  what- 
ever be  his  designation,  the  rights  of  inviolability  and  the 
privileges  of  exterritoriality  appertain  with  equal  certainty 
and  strength  (c). 


(a)  AmboModewrif  EnibaxadoreSf  Ambasciatori :  perhaps  from  the 
Spanish  embiat,  to  send^  or  more  probably^  regard  being  had  to  the 
similarity  of  the  word  in  various  languages,  from  ambadus  (Batschafter, 
Oesandte), 

{b)  And  the  economy,  it  should  seem,  less  expense  and  state  being  ne- 
cessary for  the  minister  of  inferior  rank.  According  to  Vattel,  Louis  XL 
set  the  example. — L.  iv.  c.  vi.  s.  69. 

There  have  been  two  classes,  Eliiber  says,  since  the  beginning  of  the 
sixteenth,  and  three  since  the  beginning  of  the  eighteenth  century. — 
S.  179. 

(c)  "  Legati  varia  nunc  nomina  rem  ipeam  idem  sunt." — Bynk,  De 
Faro  Leg,  c.  1. 

'^  QuPdcunque  autem  legatorum  nomina  sint  et  qusBCunque  legatio  sive 
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CCXII.  Equally  unknown  to  the  ancients  was  the  modem 
distinction  of  Ordinary,  or  Resident  (d),  and  Extraordinary 
Ambassadors. 

The  Romans,  safe,  as  they  reasonably  concluded,  in  the 
vastness  of  their  empire,  from  foreign  invasion,  and  having 
but  little  commerce  with  other  nations,  neither  required  nor 
instituted  any  resident  embasssy  in  foreign  countries. 

CCXIII.  The  breaking  up  of  this  vast  empire  into  various 
kingdoms  introduced  that  necessity,  which,  under  the  gigantic 
domination  of  Rome,  had  not  existed. 

It  was  not,  however,  till  after  the  Peace  of  Westphalia 
(1648)  that  the  institution  of  permanent  embassies,  though 
beginning,  contemporaneously  with  standing  armies,  to  take 
root  soon  after  the  fifteenth  century,  can  be  said  to  have  be- 
come the  established  practice  of  nations  (e).  It  was  about  this 
period  that  the  rights  of  legation  began  to  be  ascertained 
with  the  careful  minuteness  which  distinguishes  this  part  of 
positive  International  Law. 

CCXIV.  Before  theclose  of  the  fifteenth  century,  a  second 
order,  and  during  the  eighteenth  century,  a  third  order,  of  di- 
plomatic agents  appears  to  have  sprung  up  (/) ;  and  since  the 
Congress  of  Vienna,  in  1815,  and  the  protocol  of  Aix-la- 
Chapelle  {g\  in  1818,  to  which  Austria,  France,  Great 
Britain,  Prussia,  and  Russia  were  parties,  the  diplomatic 


ordinaria;  sive  extraordlnaria,  quamvis  et  pro  mittentis  et  pro  nussi 
dignitate  et  titulo  alius  atque  alius  legatis  habeatur  honor,  id  tamen 
constare  debet,  si,  ut  oportet,  ex  jure  gentium  causam  sestimemus,  legati 
personams  emper  SBque  sancte  habendam,  semper  asque  custodienda  jura, 
quae  legatis,  tanquam  legatis,  debentur." — Bynk,  ibid. 

All  classes  of  diplomatic  agents  have  equally  the  ''jus  revocandi 
domum.'' — Ibid, 

(d)  Vattd,  1.  iv.  c.  vi.  s.  73. 

(tf)  Ward,  vol.  ii.  p.  413. 

Heffter^  s.  190. 

Miruss,  s.  89. 

Kluber,  s.  170. 

Merlin,  JRSpert,,  Minutre  public, 

(J)  Heffter,  s.  367,  n.  (g)  Miruss,  s.  85. 
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hierarchy  has  consisted,  technically  speaking,  of  four  orders 
classified  as  follows : — 

The  first  class  is  composed  of  ambassadors^  ordinary  and 
extraordinary  {h)y  according  as  their  mission  be  limited  or  in- 
determinate in  point  of  time.  Papal  legates^  a  or  de  latere^ 
,and  nuncios^  ordinary  or  extraordinary. 

CCXV.  All  these  diplomatic  agents  enjoy,  in  the  fullest 
manner,  the  privileges  incident  to  what  is  universally  called 
the  representative  character,  by  virtue  of  which  they  repre- 
sent their  Sovereign  or  State,  not  only  in  the  conduct  of 
affa^  at  a  foreign  court,  but  they  also  represent  (i)  the 
person  of  the  Sovereign  or  State,  and  are  by  usage  entitled, 
speaking  generally,  to  the  honours  which  the  Sovereign  or 
the  State  (if  it  could  be  conceived  to  be  present)  would 
•receive. 

This  idea  of  the  full  representative  character  in  the  agent, 
had  no  doubt  its  origin  in  the  fundamental  constitution  of 
Monarchical  States,  because  it  was  possible  to  represent  the 
person  of  the  Monarch ;  but  Republican  States,  nevertheless, 
have  imitated  the  example. 

OCX VI.  Legates  a  latere  must  not  be  confounded  with 
another  class  of  Papal  agents  designated  Nuncios  (  ;). 

The  legates  a  latere  are  sent  by  the  Pope  into  Roman 
Catholic  countries,  to  exercise,  in  his  name,  the  spiritual 
functions  which  depend  upon  his  recognition  as  Head  of  the 
Church. 


(A)  E,g,  such  as  are  sent  on  embassies  of  cong^tulation,  condolence^ 
or  excuse  {Mirusa,  s.  86),  or  to  adjust  some  particular  dispute,  although 
there  be  a  resident  ambassador. 

MartenSf  s.  193. 

(%)  Merlin  (JRSp,,  Ministre  public,  s.  1.),  however  says,  "  Nous  disons 
que,  dans  un  tel  ministre,  la  representation  est  presque  parfaxte^  car  elle 
ne  Test  pas  absolument :  quels  que  soient  les  honneurs  qu^on  rend  ^  un 
ambassadeur,  ils  n'^galent  jamais  et  nulle  part  ceux  qu'on  rendrait  &  un 
eouverain  en  personne ;  et  c'est  Tembarras  de  I'^tiquette,  ^  regard  d'un 
Bouverain  se  Irouvant  en  pays  stranger,  qui  a  fait  imaginer  Vincognitor 

( ;)  The  LegoAe  is  selected  from  the  cardinals,  but  not  the  N%mcio. 
Vide  post 

Merlin,  ibid. 
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The  nuncios  are  ambassadors  sent  to  foreign  courts  to 
represent  the  Pope  in  the  conduct  of  his  affairs^  of  whatever 
kind  they  may  be  (A). 

CCXVII.  The  division  of  ambassadors  and  nuncios  into 
ordinary  and  extraordinary  had  its  origin  in  the  distinction 
between  permanent  or  indeterminate  missions^  and  those 
which  had  for  their  object  the  transaction  of  an  extraordinary, 
particular,  and  determinate  business.  * 

In  modem  practice,  however,  the  title  "  extraordinary  "  is 
given  occasionally,  as  a  title  of  greater  honour,  even  to  am- 
bassadors destined  to  a  residence,  for  an  indeterminate  period, 
at  the  court  to  which  they  are  sent  (/). 

CCXVIII.  Diplomatic  agents  of  this  first  class  can  only 
be  sent  by  States,  whether  monarchical  or  republican,  entitled 
to  royal  honours  {m).  That  is  to  say,  if  an  inferior  State 
accredit  an  ambassador  of  the  first  class,  he  will  not  be  re- 
ceived (n)  by  the  great  European  Powers.  It  is  impossible, 
however,  to  maintain,  as  has  been  attempted,  that  the  right 
to  send  ambassadors  is  confined  to  monarchies,  or  to  deny 
that  the  rank  of  the  ambassador,  abstractedly  speaking, 
depends  upon  the  sending  and  not  upon  the  receiving 
State  (o). 

CCXIX.  The  second  class  comprises  Envoys  {Envoy es, 
Ablegati,  Prolegati,  Inviati)  Ordinary  and  Extraordinary. 

Ministers  Plenipotentiary  (Pfena  potentia  munitiy  Mintstres 
plenipotentiairesy  bevoUmachtige  Gesandten^  Minister). 

The  Austrian  Minister  at  Constantinople,  who  appears  to 
be  by  custom  exclusively  designated  as  Intemuncius. 

The  Internuncio  of  the  Pope. 


(k)  Vide  post,  pt.  viii.  (/)  Martens,  vbi  supr. 

(m)   Vide  ante,  ^.  62. 

(n)  If  he  be  received  at  all,  it  must  be  according  to  his  credentials. — 
Vattel,  1.  iv.  c.  vi.  s.  76.     Vide  past, 
(o)  Mimss,  8.'  118. 
Seffter,  s.  209. 
Martens,  s.  198. 
Vattel,  I  iv,  c.  vi.  s.  78. 
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CCXX,  The  third,  or  intermediate  class,  created  by  the 
Conference  of  the  Five  Powers  at  Aix-la-Chapelle,  in  1818, 
is  composed  of  what  are  called  " Ministres  residentSy^  ac- 
credited to  the  Sovereign.  Ministers  of  this  class  are 
sometimes  said  to  represent  the  affairs,  and  not  the  person 
of  their  Sovereign,  and  to  be  therefore  of  inferior  dignity  (/?). 

The  fourth,  usually  denominated  the  third  class,  includes 
Charghd!  Affaires  ( Geschdftstrdger)  accredited  to  the  Minister 
of  Foreign  Affairs ;  either  such  as  are  originally  sent  and 
accredited  ad  hoc,  or  who  have  been  nominated,  either  ver- 
bally or  by  writing,  ad  interim,  during  the  absence  of  the 
minister  (y),  or  accredited  to  courts  to  which  it  is  not  cus- 
tomary to  send  a  formally  constituted  minister. 

The  ceremonial  honours  to  which  this  class  may  be  entitled 
appear  doubtful,  but  they  are  entitled  to  the  immunities  of 
recognised  diplomatic  agents,  though  without  the  formal 
character  of  "  Ministers."  To  this  class  belong  Consuls  {r\ 
being  accredited  as  diplomatic  agents,  or  public  ministers, 
such  as  are  maintained  by  the  Christian  Powers  of  Europe 
and  America  at  the  Courts  of  the  Barbary  States  or  in 
Egypt.  ... 

CCXXT.  These  different  orders  of  ministers,  it  must  be 
observed,  can  only  be  distinguished  by  the  ceremonial 
honours  accorded  to  them;  and,  in  fact,  these  divisions, 
which  make  the  difference  of  order  depend  upon  the  dif- 
ference of  ceremonial,  are,  strictly  speaking,  illogical  (*). 


(p)  "Le  resident  ne  repr^sente  pas  la  personne  du  prince  dans  aa 
dignity,  mais  seulement  dans  ses  afiaires." — Vattel,  1.  iv.  c.  vi.  s.  73. 

See  below,  remarks  on  his  reed  identity  with  the  envoy. 

(q)  Ordinarily  the  Secretary  of  Legation. — Merlin^  ibid,  s.  1.  vi, 

Martewt,  a.  194. 

Kliiber,  s.  182. 

Martens,  s.  194. 

(r)  "  Si  ce  prince  envoie  un  agent  avec  des  lettres  de  cr^ance,  et  ponr 
affaires  publiques,  Fagent  est  d^  lors  ministre  public :  le  titre  n'y  fait 
rien." — Vattel^  1.  iv.  c.  vi.  s.  75. 

(s)  There  is  much  truth  in  M.  Pinheiro  Ferrmra^s  remarks  on  this 
point.— Note  to  192nd  section  of  Mortem, 
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For  if,  upon  this  principle  of  distinction,  it  were  asked 
why  the  ambassador  enjoyed  greater  honours  than  the  envoy, 
it  must  be  answered,  because  the  former  belongs  to  the  first, 
and  the  latter  to  the  second  class ;  and  if  it  were  asked  why 
the  former  belonged  to  the  first,  and  the  latter  to  the  second 
class,  it  must  be  answered,  because  the  former  is  an  ambas- 
sador and  the  latter  an  envoy. 

CCXXII.  The  only  sound  and  logical  division  is  that  which 
is  founded  on  the  true  principle  of  general  International  Law, 
viz.,  a  regard  to  the  character  of  the  aflair  evidenced  by  his 
credentials  {mandaium^  mandat),  entrusted  to  the  manage- 
ment of  the  agent,  whatever  be  his  title.  There  is  a  clear 
distinction,  according  to  the  nature  of  things,  between  agents 
(Plenipotentiaires)  accredited  by  one  Sovereign  to  another 
Sovereign,  and  agents  {Charges  d* Affaires),  accredited  by 
one  Minister  for  Foreign  Afiairs  to  another  Minister  for 
Foreign  Affairs  (t). 

There  is  also  a  distinction,  less  clear  but  conceivable,  be- 
tween the  minister  representing  his  Sovereign,  both  in  his 
person  and  in  his  affairsj  as  is  the  case  with  the  ambassador 
and  the  minister  representing  the  Sovereign  in  his  affairs 
only,  as,  according  to  Vattel  (m),  is  the  case  with  the  Resident^ 
or  even  with  the  Envoy.  Neither  of  these  classes  of  ministers 
have  the  pre-eminently  representative  character  {caractere 
reprisentatif  par  excellence)  which  belongs  to  the  full  ambas- 
sador (or).  It  is  between  these  two  classes,  therefore,  that 
Vattel  pronounces  "  the  most  necessary  and  the  only  true 
distinction  "  to  exist. 

The  juster  division,  however,  appears  to  be  that  already 
stated,  viz.,  between  agents  accredited  to  the  Sovereign,  and 
agents  accredited  to  the  Minister. 

CCXXIII.  It  has  been  already  observed,  that  all  these 


(0  Martens,  8. 191. 

Wheaton,  1.  262,  s.  6. 

(u)  L.  iv.  c.  vi.  s.  73 :  "  £e  Bisidentp  &c. 

(x)  Martens,  s.  198,  Notes,  &c. 
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different  classes  enjoy  equally  the  immunities  (y)  incident  to 
the  jus  legationum  {droit  de  legation^  d^amhassade^  GesandU 
sckaftsrecht). 

According  to  the  fourth  article  of  the  Congress  of  Vienna 
(1815),  the  rank  of  diplomatic  agents  between  themselves 
was  to  be  determined  by  reference  to  the  date  of  the  oflScial 
notification  of  their  arrival  at  the  court  to  which  they  are 
accredited ;  and  by  the  sixth  article,  as  we  have  already 
seen  (z),  all  distinctions  of  rank  between  diplomatic  miius- 
ters,  arising  out  of  the  ties  of  consanguinity  and  the  domestic 
or  political  relations  of  their  respective  courts,  are  abolished. 

CCXXI V.  Every  State  may  determine  for  itself  what  rank 
it  will  confer  upon  its  diplomatic  agents  (a),  nor  is  it  restricted 
by  International  Law  as  to  their  number  (6),  their  sex  (c), 
their  religion  (d\  or  their  station,  whether  lay  or  clerical, 
military  or  civil  (e),  unless  the  latter  be  opposed  to  a  funda- 
mental law  of  the  receiving  State.  It  is  usual  for  States  to 
send  and  receive  diplomatic  agents  of  equal  rank. 

A  diplomatic  agent  may  be  accredited  at  one  and  the  same 
time  to  various  States,  as  the  history  of  Germany  and  Switzer- 
land abundantly  testifies  (/)• 

A  diplomatic  agent  may  be  fully  empowered  to  negotiate 
with  foreign  States,  as  at  a  congress  of  different  nations^ 


(y)  Seffier,  208:  ''In  Anselitmg  der  gesandtscliaftlichen  Geecliafte 
selbst,  der  Fahigkdt  dazu,  und  ihrer  Giiltigkeit,  ist  der  ganze  Rang^ 
unterschied  y^Uig  ohne  Einfluss." 

(«)  Vide  ante,  Chapter  on  Sovbebignb.    R.  vi.  chap.  i. 

Martens,  8.  199. 

(a)  Subject  to  what  has  been  said,  ante,  p.  249  §  cczviiL 

(b)  Minus,  B.  117. 

(c)  Martens,  B.  120. 

Moser,  Die   Oesandten  nach  thren  Reohten  und  P/Uchten, —  Kleine 
Schriften,  t.  3.  n.  2. 
Miruss,  s.  127. 

(d)  Vide  post,  pt.  idii.  C.  I 

The  Bishop  of  Ross  was  Mary  Queen  of  Scots*  ambassador;  the 
Bishop  of  Bristol  was  plenipotentiary  at  the  Peace  of  IJtrecht^  the  last 
instance  of  the  diplomatic  employment  of  an  English  Bishop . 

(6)  Kliiber,  B.  187.  (/)  Miruss,  s.  120. 
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without  being  accredited  to  any  particular  court:  or  he 
may  be  accredited  by  a  third  State  to  mediate  between  two 
other  States  {g). 

CCXXV,  The  legal  status  of  mere  agents  employed,  on 
behalf  of  Governments  or  Princes,  in  foreign  countries,  is  not 
very  clearly  defined  by  any  writer  upon  International  Juris- 
prudence (A). 

It  is  clear,  however,  that  agents  employed  in  adjusting 
private  claims  of  the  Sovereign  or  negotiating  a  loan,  com- 
missioners to  settle  boundaries,  and  the  like,  are  not  virtute 
officii  clothed  with  the  immunities  of  a  diplomatic  agent. 
The  same  remark  applies  to  secret  emissaries  of  a  State, 
though  sent  with  the  permission  of  the  foreign  State  into  its 
territory. 

These  commissioners  or  emissaries,  though  furnished  per- 
haps with  (i)  letters  of  recommendation  from  their  Sovereign, 
and  therefore  entitled  to  more  consideration  than  private 
individuals,  are  not  accredited^  and  therefore  cannot  claim 
ih^jus  legationum. 

If,  however,  the  State  clothe  them  with  diplomatic  powers, 
and  accredit  them  to  a  foreign  State,  they  become  entitled 
to  the  immunities  of  a  diplomatic  agent  {j). 

(g)  MinuBf  8.  86,  n.  a, 

(A)   TTicyiw/ore,  1.  pp.  62,  63. 

Vattel,  1.  iv.  c.  vi.  8.  76. 

Heffter,  8.  222. 

Kluber,  8S.  171, 172. 

Martens,  88.  196,  197,  and  P.  Ferreiras  notes  thereupon. 

Miru88, 88. 107-111. 

(t)  Martens,  8.  208. 

(j)  ''Lemesme  mot  {Cammissaire)  a  8ouvent  une  signification  plus 
estendue,  et  marque  une  ministre  qui  n*a  point  d'autre  quality  parti- 
culi^re ;  et  bIotb  il  pent  estre  ministre  public,  soit  qu^il  ait  estd  en- 
yoj6  h  un  congrea  ou  k  quelque  prince  ou  r^publique." — 1  Wicque- 
forty  64. 

Minus,  8.  66 :  GescMftsgesandte, 

"Si  ce  prince  envoie  un  agent  avec  des  lettres  de  cr^nce,  et  pour 
affaires  publiques,  Tagent  est  d^s  lors  ministre  public :  le  titre  n'y  fait 
rien."  "  II  faut  en  dire  autant  des  dSputis,  commissmres,  et  autres  charges 
d'affaires  publiques." — Vattel,  ibid. 
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This  is  also  the  case  with  deputies  sent  to  a  Congress  on 
behalf  of  a  Confederation  of  States^  if  they  be  accredited. 
The  whole  question  depends  upon  whether  or  no  the  con- 
stituent body  hafi  been  competent,  and  has  intended  to  clothe 
them  with  a  ministerial  character. 

CCXXVI.  Consuls,  generally  speaking,  are  not  entitled 
to  the  jus  legationum.  The  institution  of  the  consulate  being 
of  great  importance  and  some  complexity,  must  be  reserved 
for  a  separate  and  distinct  discussion  (A). 


^  Tout  depend  de  la  question  de  sayoir  jusqu'H  quel  point  leur  con- 
stituant  a  pu  et  youlu  leur  attribuer  un  caractdre  minist^riel." — Martens, 
ibid. 

{k)   Vide  post,  pt.  yii.  c.  i. 
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CHAPTER  X. 

AMBASSADORS — INSTRUCTIONS. 

CCXXVII.  With  reference  to  the  State  which  he  re- 
presentSj  the  public  character  of  the  ambassador  may  be 
said  to  begin  with  the  receipt  of  his  instructions,  which  con- 
tain the  measure  of  his  responsibility  to  his  own  Government. 
These  are  for  his  own  guidance;  they  may  be  secret  or 
ostensible  to  the  court  to  which  he  is  accredited^  or  their 
partial  or  entire  communication  may  be  left  to  his  discre- 
tion (a). 

Despatches  addressed  to  him  after  his  departure  may 
contain^  in  substance  or  in  form^  subsequent  and  additional 
instructions. 

CCXXVIII.  Vattel  remarks  that  if  the  ratification  of 
the  principal  were  not  now  held  necessary  for  any  engage- 
ment entered  into  by  the  ambassador,  these  instructions 
would  be  liable  to  those  principles  of  construction  which 
natural  {b)  law  would  apply  to  the  matter  of  agency  and 
procuration  (procuration,  mandement). 

CCXXIX.  With  reference  to  the  State  to  which  he  is 
sent,  the  public  character  of  the  ambassador  receives  its  formal 
recognition  on  the  production  of  his  Letters  of  Credence 


(fl)  VaUel,  1.  iv.  c.  vi.  8.  77. 
Wheatm,  1.  s.  268. 
Hefter,  8.  210. 
Martens,  s.  205. 

Bynkershoek,  Q.  J,  P.  1.  2,  c.  vi. :  "  Legati  quid  rerum  olim  egerint,  et 
nunc  agant  cum  publico  audiuntur." 
(6)  Here  the  Jufitinian  Law  would  be  almost  necessarily  resorted  to. 
Mirussy  8. 133. 
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(lettres  de  creancer  Creditiv^  Credentialen^  BeglaubigungS' 
schreiben)  (c). 

This  instrument  is  addressed  by  the  Sovereign  or  chief 
magistrate  of  the  State  which  the  ambassador  represents  to 
the  Sovereign  or  State  to  which  he  is  sent.  In  the  case  of  a 
charge  d^affairesy  it  is  addressed  by  one  Minister  of  Foreign 
Affairs  to  another  (rf).  It  contains  the  general  purport  of  the 
mission,  and  the  name  and  class  of  the  diplomatic  agent,  and 
requests  that  faith  may  be  given  to  his  representations  on  the 
part  of  his  principal  (e).  The  same  Letters  of  Credence  may 
suffice  for  several  ministers,  if  they  be  of  the  same  rank. 

Sometimes  one  minister  is  furnished  with  several  Letters 
of  Credence,  if  he  be  accredited  to  several  Sovereigns  or 
States,  or  to  the  same  Sovereign  in  various  capacities.  If  the 
rank  of  the  diplomatic  agent  be  changed  during  his  residence 
at  a  foreign  court,  fresh  Letters  of  Credence  are  required,  and 
the  ceremonies  incident  to  their  presentation  are  renewed  (/). 
According  to  modem  custom,  the  Full  Power  empowering 
the  diplomatic  agent  to  negotiate,  is  not  inserted  in  the 
Letters  of  Credence,  but  is  a  separate  instrument,  drawn  up 
in  the  form  of  letters  patent  {mandatum  procuratoriumypleni" 
potentia^  plein  pouvoir^  VoUmacht)  (g). 

({?)  Vattel,  1.  iv.  c.  vi.  8.  76:  "Ze«  lettres  de  cr^ance  sont  rinstrument 
qui  autorise  et  constitue  le  ministre  dans  son  caract^re  aiipres  du  prince 
k  qui  elles  sont  adress^es.  Si  ce  prince  re9oit  le  ministre,  il  ne  peut  le 
recevoir  que  dans  la  quality  que  lui  donnent  ses  lettres  de  cr^ance.  Elles 
sont  comme  sa  procuration  g^n^rale,  sont  mandenient  ouvert,  mcmdatum 
rnanifestum." 

Ibid,  8.  83 :  "  DSs  qu'il  est  entr^  dans  le  pays  oii  il  est  envoy t5,  et  qu'tl 
sefatt  connaitre,  il  est  sous  la  protection  du  droit  des  gens." 

Heffter,  s.  200. 

(d)  MaHens,  s.  202. 

Wheatany  1.  267. 

(c)  Martens  J  ubi  supr,  (/)  Hefflei'y  s.  210. 

(g)  Vattel  does  not  mention  the  instrument  of  Full  Powers  as  distinct 
from  the  Letters  of  Credence. 

Mirussy  B.  136,  1-141. 

MartenSf  s.  204. 

Wheaton,  1.  268. 

Jfefter,  s.  210. 
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CCXXX.  It  is  the  Full  Power,  whether  it  be  a  sepa- 
rate instrument  or  contained  in  the  Letters  of  Credence, 
which  founds  the  authority  of  the  diplomatic  agent  as  the 
representative  of  his  Sovereign,  and  the  terms  of  it  are 
binding  on  him  and  his  principal,  though  at  variance  with 
secret  instructions. 

This  important  principle  of  International  Law,  which 
clearly  flows  from  the  reason  of  the  thing,  is  supported  by 
the  express  authority  of  Grotius  (A),  and  by  the  analogy  of 
the  law  of  mercantile  agency  as  set  forth  in  the  Digest, 
which  is  in  this  instance,  as  in  others,  the  written  Law  of 
Nations  (f). 

The  Full  Power  may  be  general  or  special.  The  general 
Full  Power  {mandatum  illimitatum)  capacitates  the  holder 
of  it  for  all  the  usual  diplomatic  functions,  or  for  negotiating 
generally  with  a  foreign  State. 

There  are  some  instances  of  such  a  Full  Power  being 
construed  as  accrediting  the  bearer  to  all  courts  {actus  ad 
omnes  populos)  (J) ;  but  this  construction  has  long  ceased 
to  be  maintained. 

(A)  Grotius,  1.  ii.  c.  xi.  s.  12 :  "  Sed  et  per  hominem  alterum  obligamur, 
ei  constet  de  voluntate  nostra,  qua  ilium  elegerimus  ut  instrumeDtum 
nostrum  ad  hoc  speciatim,  aut  sub  general!  notione.  Et  in  general! 
prsspositione  accidere  potest,  ut  nos  obliget  qui  prsBpositus  est,  agendo 
contra  Toluntatem  nostra m  sib!  soli  significatam :  quia  bic  distinct! 
sunt  actus  yolendi ;  unus,  quo  nos  obligamus  ratum  habituros  quicquid 
ille  in  tali  negotiorum  genere  fecerit;  alter,  quo  ilium  nobis  obligamus  ut 
non  agat  nisi  ex  prsescripto,  sib!  non  aliis  cognito.  Quod  notaudum  est 
ad  ea,qu8e  Legat!  promittunt  pro  Regibus  exv!  instrument!  procurator!!, 
excedendo  arcana  mandata/' 

lb,  s.  xiii. :  "  Atque  bine  etiam  intelligi  potest  exercitoriam  et  insti- 
toriam,  quae  non  tarn  actiones  sim.;  quam  qualitates  actionimi,  ipso  natu- 
ral! jure  niti." 

Bynk.  Q.  J.  P.  1.  ii.  s.  2,  c.  7. 

(t)  *'  Ut  autem  obtinuit,  Jus  JustiniansBum  appellar!  Jtis  communef  ita 
vicissim  Jus  commune,  genere  quodam  reciprocationis,  appellabitur  Jus 
OflBsareum." — Bynkerthoek,  Q.  J.  P,  1.  i.  c.  xxiv. 

(j)  Miru88,  s.  137. 

JSJuber,  s.  193,  n.  c,  who  says  that  two  instances  are  found  in  Lamherty, 
M4moires,  viii.  748,  ix.  653. 

Martens,  s.  204,  n.  6,  cit^  De  Torey,  Mhnoires,  t. !!!.  p.  65,  and  says, 

VOL.  II.  S 
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The  special  Full  Power  {mandatum  limttatum)  authorises 
the  holder  of  it  to  transact  only  a  particular  business :  the 
limits  of  his  authority  are  defined^  and  out  of  these  he  cannot 
travel. 

CCXXXI.  K  these  powers  be  granted  to  several  persons^ 
it  should  be  expressed  in  them  (A)  whether  they  may  act 
severally  or  only  jointly  in  the  execution  of  their  office. 

In  time  of  peace^  the  diplomatic  agent  is  sufficiently  pro- 
tected by  the  passport  of  his  own  Government.  In  time  of 
war  he  must  be  provided  with  a  pass  of  safe-conduct  (sauf- 
conduit,  salvi  conductus  liters),  to  ensure  his  protection 
while  travelling  through  the  territories  of  the  enemy  of  his 
State  (/). 


that  the  plein  pouvoir  given  by  the  First  Consul  to  Augereau,  in  1800, 
to  make  peace  with  the  princes  of  the  empire;  was  of  this  description. 

(A)  Martens,  s.  204. 

(0  Minus,  s.  136. 

Wheatan,  1.  268,  269. 


r 
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CHAPTER  XL 

AMBASSADORS — ARRIVAL — AUDIENCE. 

CCXXXII.  Every  diplomatic  agent  must  notify  his 
arrival  to  the  Minister  for  Foreign  Affairs  (a). 

If  the  diplomatic  agent  be  of  the  first  class,  his  arrival  is 
communicated  through  the  Secretary  of  the  Embassy,  or 
some  other  gentleman  {GesancUschaftscavalier)  Msiched  to 
the  mission. 

He  delivers  a  copy  of  the  Letters  of  Credence  to  the 
Minister  for  Foreign  Affairs  and  requests  an  audience  for 
his  principal  with  the  Sovereign. 

This  audience  may  be  either  public  or  private;  diplomatic 
agents  of  the  first  class  are  alone  entitled  to  the  former. 
But  this  audience  is  not  a  necessary  preliminary  to  his 
entering  upon  the  performance  of  his  functions. 

The  public  audience  used  to  be  preceded  by  a  solemn 
entry  {entree  solennelle),  the  details  of  which,  such  as  the 
number  of  horses  which  may  draw  the  ambassador's  coach, 
the  staircase  by  which  he  is  to  ascend,  and  the  like,  have 
been  dwelt  upon  with  patient  and  characteristic  minuteness 
by  many  German  publicists.  The  ceremony  has  now  fallen 
into  general  desuetude  (J). 

At  the   audience,  which    is  now    usually   private,   the 


(rt)  MartenBy  a.  206. 
Miruss,  8.  307. 
WheatoH,  1.  270. 

(b)  "  Au  reste,  toute  cette  pSnible  cMmonie  de  I'audience  soleunelle  e<t 
peu  n^cessaire,  meme  ^  un  ambassadeur,  pour  entrer  en  fonctious,"  &c. 
Martens f  ibid, 

s2 
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Letter  of  Credence  are  delivered,  a  complimentary  speech 
is  made  by  the  ambassador  and  replied  to  by  the  Sovereign. 

CCXXXIII.  If  the  diplomatic  ag^nt  be  of  the  second 
or  third  class^  his  arrival  is  notified  by  a  letter  to  the 
Minister  for  Foreign  Affairs,  who  is  requested  to  take  the 
orders  of  his  Sovereign  respecting  the  delivery  of  the  Letters 
of  Credence. 

It  should  seem  that  the  majority  of  European  Courts 
would  concede  to  these  diplomatic  agents  the  privilege  of  a 
public  audience  (c).  In  practice,  however,  the  Sovereign 
usually  receives  them  at  a  private  audience,  at  which  the 
Minister  for  Foreign  Affairs  restores  to  them  their  Letters 
of  Credence. 

If  the  diplomatic  agent  be  of  the  fourth  class,  if  he  be  a 
Ckarge  d^ Affaires  not  accredited  to  the  Sovereign,  his  arrival 
is  notified  by  letter  to  the  Minister  for  Foreign  Affairs,  of 
whom  alone  an  audience  is  requested,  for  the  purpose  of  de- 
livering the  Letters  of  Credence  (d), 

"  In  Republican  States,"  Mr.  Wheaton  observes,  "  the 
"  diplomatic  agent  is  received  in  a  similar  manner  by  the 
"  chief  executive  magistrate  or  council  charged  with  the 
^*  foreign  affairs  of  the  nation."  It  should  seem,  however, 
that  though  there  is  less  uniformity  in  republican  courts  as 
to  the  observance  of  the  ceremonies  of  a  public  audience, 
they  have  nevertheless  retained  the  principal  circumstances 
of  the  etiquette  practised  by  monarchical  courts  upon  these 
occasions  (e). 

CCXXXIV.  The  rules  of  etiquette  which  long  usage 
has  established  between  diplomatic  agents  resident  at  the 
same  foreign  court,  and  towards  the  members  of  the  foreign 
Government,  occupy  many  pages  of  some  works  upon  In- 
ternational Law  ;  but  these  rules,  though  their  observance 
on  the  ground  of  convenience  be  very  desirable,  and  their 
non-observance    would    denote   ill-breeding   in    the   State 


(c)  Martens,  s.  207.  (d)   Wheaton,  ibid. 

Minify  8.  311,  would  seem  to  deny  this.         (e)  Martens,  s.  206. 
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renouncing  them,  do  not  arrive  at  the  dignity  of  laws,  or 
attain  the  character  of  rights  (/). 

CCXXXV.  Merlin's  remark  is  sound  and  just,  that 
there  is  but  one  general  rule  on  this  subject :  namely,,  that 
public  ministers  should  receive  all  the  distinctions  which 
etiquette  and  the  manners  of  each  nation  have  determined, 
as  marks  of  that  estimation  which  is  befitting. 

It  must  be  remembered  that  custom  may  impart  a  value 
to  a  ceremony  in  itself  indifferent,  but  which  has  become 
significant  of  the  estimation  in  which  the  object  of  the 
ceremony  is  held.  We  have  seen  an  instance  of  this  in  the 
honours  of  the  salute  paid  to  the  flags  of  nations.  When 
usage  has  attached  a  real  value  to  a  point  of  etiquette,  the 
omission  of  it  is  not  justifiable  by  any  principle  of  Inter- 
national Law  (ff). 

CC  XXXVI.  Nevertheless,  it  must  always  be  competent 
to  a  Sovereign  to  make  alterations  in  the  ceremonies  of  his 
court :  he  must  of  course  be  prepared  for  two  consequences 
— one  would  probably  be,  that  foreign  nations  will  refuse  to 
accredit  diplomatic  agents  to  him  to  be  received  upon  the 
footing  of  these  alterations ;  another  in  all  likelihood 
would  be,  that  he  must  submit  himself  to  retaliatory  altera- 
tions, in  the  person  of  his  own  representatives  at  foreign 
courts  (A). 

CCXXXVII.  (i)  The  mission  of  a  diplomatic  minister 
may  be : — 

(/)   Wheatm,  I.  272, 

Merlin,  ibid,  b.  iy. 

(^)  "  Qaand  une  coutume,"  says  Vattd,  "  est  tellement  stabile  qu'elle 
donne  une  valeur  r^elle  k  des  chosea  indiflKrentes  de  leur  nature,  et  une 
signification  constante  suiyant  les  moeurs  et  les  usages,  le  droit  des  gens 
natorel  et  n^essaire  oblige  d'ayoir  dgard  k  cette  institution,  et  de  se 
conduire,  par  rapport  k  ces  choses-1&,  comme  si  elles  ayaient  elles-memes 
la  yaleur  que  les  hommes  y  ont  attache." — L.  iy.  c.  yi.  s,  79. 

(h)  Merlin,  s.  iy. 

See  also  Martens,  s.  184,  upon  this  point. 

(0  Martens,  1.  iv.  c,  3,  s.  148. 

Miruss,  88.  36e-370. 

KUiber,  88.  228-230. 

Wheaton,  Dr.  Int,  i.  88.  23,  24. 
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1.  Altered  in  its  rank  or  character. 

2.  Suspended. 

3.  Entirely  closed  or  ended. 

CCXXXVIII.  It  is  altered  in  its  character  when  the 
grade  of  the  embassy  is  heightened  or  lowered,  when  an 
envoy  becomes  an  ambassador  or  vice  versa^  or  when  an 
ambassador,  sent  on  an  affair  of  ceremony,  becomes  a  resi- 
dent ambassador.  By  such  changes  as  these  the  embassy 
is  not  suspended  or  ended,  but  only  changed,  as  to  its  diplo- 
matic rank  or  character. 

CCXXXIX.  Various  events  may  happen  which  suspend 
the  functions  of  the  ambassador ;  for  instance  the  death  of 
his  Sovereign  may  have  this  effect  only,  though  it  may  abo 
end  his  mission.  During  this  interval,  however,  he  enjoys 
all  the  privileges  of  inviolability  and  exterritoriality  which 
appertain  to  his  office.  These  remain  until  his  embassy  be 
bona  fide  terminated,  and  until  he  has  left  the  territory  of 
the  State  to  which  he  has  been  accredited.  Thus  Grotius 
observes :  *'  In  itu  continuo  et  de  reditu  censetur,  non  hoc 
"  ex  vi  verbi,  set  ut  absurdum  vitetur :  neque  enim  inutile 
^^esse  beneficium  debet.  Et  abitus  tutus  intelligendus 
"  usque  dum  eo  pervenerit  ubi  in  tuto  sit "  (J). 

CCXL.  The  mission  is  ended  by : — 

1.  The  lapse  of  a  particular  period,  as  in  the  case  of  an 
ambassador  appointed  ad  interim,  when  the  regular  ambas- 
sador returns  to  his  post. 

2.  By  the  accomplishment  of  the  particular  object  of  the 
mission,  as  in  the  case  of  an  embassy  sent  for  the  purpose 
of  congratulation,  or  to  represent  a  state  at  a  particular 
ceremony ;  or  when  there  has  been  a  special  and  limited 
object  to  the  mission,  which  has  either  been  attained  or  has 
failed. 

3.  By  the  death,  abdication,  or  dethronement  of  the 
Sovereign  accrediting  the  ambassador,  or  by  the  death  of 
the  Sovereign  to  whom  he  is  accredited.     In  both  these 

(J)  L.  ill.  c.  zzi.  16. 
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cases^  according  to  International  Usage  and  Practice^ 
the  ambassador  must  be  accredited  anew  by  his  Sovereign ; 
though^  in  cases  in  which  it  is  known  that  his  mission  is 
only  suspendedy  and  that  he  will  be  re-accreditedy  it  is  usual 
to  continue  to  transact  business^  suh  spe  rati^  with  him  as 
ambassador. 

4.  By  the  formal  declaration  of  the  ambassador^  on 
account  of  some  injury  or  insult^  or  of  some  pressing  urgency^ 
that  his  mission  must  be  considered  as  closed. 

6.  By  the  act  of  the  Court  to  which  he  is  accredited^ 
when  that  court  on  the  ground  of  his  misconduct^  or  of  a 
quarrel  with  his  Goyemment,  orders  the  ambassador  to  leave 
the  territory^  without  waiting  for  his  formal  recall. 

6.  By  the  voluntary  resignation  of  his  office  by  the  am- 
bassador himself. 

7.  By  his  recall  by  the  Government  which  accredited 
him. 

CCXLL  In  the  last-mentioned  case  it  is  usual  for  the 
ambassador  to  request  an  audience,  more  or  less  formal, 
according  to  circumstances,  with  the  Sovereign  to  whom  he 
is  accredited,  and  to  deliver  to  him  the  order  or  letter  recall- 
ing him  (Jetires  de  rappel,  Zuruchberufungsschreiben),  He 
afterwards  usually  receives,  in  return,  letters  or  papers  to 
facilitate  his  return  (what  are  termed  letires  de  ricreance  (A), 
recreditio\  and  his  passport,  and  sometimes  a  present ;  but 
the  Republic  of  the  North  American  United  States  follows 
the  example  of  the  ancient  Republic  of  Venice,  and  forbids 
her  representatives  to  accept  any  such  present 

CCXLII.  When  the  death  of  the  ambassador  himself 


iJC)  '<  Rto^ance  est  aiusi  en  usage  dans  cette  plirase,  lettrea  de  rScrSance, 
qui  se  dit,  soit  des  lettres  qu'un  prince  envoie  k  eon  ambasaadeur,  pour  les 
printer  au  prince  d'aupr^  duquel  il  le  rappelle ;  soit  des  lettres  que  ce 
prince  donne  k  un  ambassadeur,  afin  qiill  les  rende,  k  son  retour,  au  prince 
qui  le  rappelle.  Le  roi  de  Prusse  envoya  une  lettre  de  r^r^ance  k  son 
ambassadeur  pour  le  faire  revenir.  Le  roi  d'Espagne  donna  une  lettre  de 
rdcr^ance  k  Tambassadeur  de  France,  lorsqu'il  prit  son  audience  de 
C0Dg6."—Dict.  de  FAcad,  v.  Bicrimwe. 
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ends  his  mission,  the  first  step  that  the  Secretary  of  Legation 
— or,  in  his  default,  some  Minister  of  an  allied  Power — takes, 
is  to  affix  a  seal  upon  his  oflScial  papers,  and,  if  necessary, 
upon  his  moveables.  It  is  only  a  case  of  necessity  that 
warrants  the  interference  of  the  local  authority.  His  corpse 
is  entitled  to  a  decent  burial  at  the  place  of  his  death,  or  it 
may  be  removed  for  the  purpose  of  interment  elsewhere ; 
and  it  is  exempted  from  any  mortuary  dues  usually  payable 
in  the  country.  All  questions  relating  to  his  moveablQ 
property,  whether  he  died  testate  or  intestate^  are,  by  a  long- 
established  rule  of  International  Comity,  determinable  only 
by  the  laws  of  his  domicil  or  of  his  own  country.  His  mot?c- 
ables  are  also  exempt  from  any  kind  of  tax  or  impost  (droit 
(Taubainey  detractio).  It  is  usual  also  to  continue  to  the 
widow,  family,  and  suite  of  the  deceased,  the  privileges  and 
immunities  incident  to  his  office,  for  such  limited  period  as 
may  reasonably  suffice  to  enable  them  to  leave  the  country. 
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PAET  THE  SEVENTH. 


CHAPTEK  I. 

CONSULS — HISTOEICAL    INTEODUCTION. 

CCXLIIL  In  the  second  chapter  of  the  former  volume 
of  this  work  (a)^  mention  was  made  of  a  class  of  public  officers 
who,  though  not  clothed,  accurately  speaking,  with  a  repre^ 
sentative  character,  are  entitled  to  a  ^z^a^z-diplomatic  position, 
namely  Consuls  (ft). 

It  is  proposed  now  to  take  into  consideration  the  character 
and  functions  imparted  by  International  Law  to  this  class  of 
public  officers. 

CCXLI V.  The  institution  of  a  Foreign  Consulate  within 
the  territory  of  an  independent  nation,  is  a  most  important 
result  of  International  Comity ;  but  inasmuch  as  Custom, 
Prescription,  and  Treaty  have  placed  the  Resident  Consu- 
late, as  much  as  the  Resident  Embassy,  within  the  domain 
of  Righty  it  seems  more  properly  discussed  in  this  portion  of 
the  work  than  in  that  portion  which  is  devoted  to  the  exclu- 
sive consideration  of  questions  relating  to  International 
Comity  (c).  The  origin  of  this  institution  is  probably  trace- 
able to  that  Domestic  Consulate  which,  after  the  fall  of  the 
Western  Empire,  was,  during  the  earlier  part  of  the  Middle 
Ages,  foimded  in  most  of  the  maritime  cities  of  the  south  of 


(o)  Vide  ante,  vol.  i.  p.  10. 

(5)  MUtUz,  Manuel  dee  CantuUft,  I.  ^,%\  a  work  of  marvellous  research 
and  great  ability, 
(r)   Vide  ante,  vol.  i.  pp.  12, 18,  et  praeertim,  pp.  21S-216. 
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Europe  connected  with  commerce  and  navigation,  the  juris- 
prudence and  authority  of  which  rested  mainly  upon  principles 
gleaned  from  the  Soman  and  Greek  Law. 

The  tribunals  of  the  domestic  institution  were  occupied  by 
judges  {d)y  known  by  the  name  of  Juges  Consuls^  or  Consuls 
Marchands ;  while  the  foreign  institution  was  dependent  on 
certain  officers  known  by  the  title  of  Consuls  d^outre  mer,  or 
Consuls  &  Tetranger.  These  latter  officers  were  persons  sent 
by  independent  countries,  or  free  cities,  to  the  seaports  and 
adjacent  towns  of  foreign  kingdoms,  for  the  purpose  of  protect- 
ing the  national  commerce,  especially  in  matters  of  shipwreck, 
of  watching  over  national  interests  and  privileges,  and  of  ad- 
justing disputes  between  national  sailors  and  merchants  (e). 

The  perils  to  which  infant  commerce  was  exposed,  and  the 
insecurity  of  personal  intercourse  with  foreigners  during  the 
times  of  oppression  which  followed  the  overthrow  of  the 
"Western  Empire,  rendered  the  two  following  objects  matters 
of  the  greatest  importance : — 

1.  The  obtaining  in  foreign  countries  a  place  of  safe 
deposit  for  merchandise. 


(d)  The  term  "  consulaire "  \b  still  used  as  syiionynious  with  "  C(>m' 
mercial "  on  the  Continent.  "  Sentence  cormUaire"  "  etmdamnatian  conn 
sulaire/*  "juridiction  consulaire,^'  as  expressing  the  attributes  and  powers 
of  ^tribunaux  de  commerce." — De  Martens,  Le  Guide  diplomatique, 
t.  L  p.  286,  notes. 

(e)  The  first  chapter  of  the  famous  Consclato  del  Mare  is  in  these 
words : — *^  Sogliono  ogn'  anno,  il  di  del  Natale  del  nostro  Signore,  all' 
ora  del  vespero,  gli  uomini  da  bene  nayiganti,  e  padroni,  marinari,  o 
tutti,  o  maggior  parte  di  quelli,  ragunarsi  in  consiglio,  in  un  luogo  da 
loro  el6tto,  e  deputato,  come  par  usanza  hanno  nella  Cittik  di  Yalenza ; 
e  quiri  per  elezione,  e  non  per  sorte,  tutti  insieme  raccolti,  o  la  maggior 
parte  di  loro,  eleggono  due  uomini  da  bene,  delV  arte  del  mare,  per  loro 
Oonsoli,  e  per  Giudice  im'  altro  della  medesima  fazione  del  mare,  e  non 
d*altro  qualsisia  ufficio  o  arte;  e  questo  eleggono  per  Giudice  delle 
appellazioni,  le  quali  appellazioni  si  fanno  dalle  sentenze  date  per  i 
predetti  Oonsoli.  E  le  sopradette  elezioni  si  fanno  per  vigore  de'  privilegi 
ottenuti  dal  Re,  e  dagli  ant^cessori  di  quello,  quali  privilegi  hanno  gli 
uomini  da  bene  della  sopradetta  arte  del  mare."  Then  follow  several 
chapters  as  to  the  mode  of  exercising  their  jurisdiction,  both  by  the 
CohbuLb  and  the  Court  of  Appeal. 


CONSULS — HISTOBIOAL   INTBODUCTION.  267 

2,  K  jurisdiction  within  the  limits  of  it,  independent  of 
the  country  in  which  it  was  situated. 

About  the  eleventh  century  depositories  and  2kjurisdiction  in 
Europe,  for  the  purpose  of  taking  cognisance  of  all  questions 
of  this  kind,  sprang  into  existence  under  the  protection  of 
Consuls  upon  the  shores  of  the  Mediterranean  Sea;  and 
in  the  East,  the  establishment  of  similar  institutions  upon 
the  coast  of  Syria  was  one  of  the  immediate  consequences  of 
the  Crusades.  The  establishment  of  factories  in  Greece  by 
the  inhabitants  of  Amalfi  and  Venice,  indeed,  preceded 
the  Crusades,  while  the  establishment  of  factories  in  Syria 
was  the  fruit  of  those  conquests.  These  were  at  first  under 
the  protection  of  the  Christian  and  Frank  sovereignties, 
which,  from  the  conquest  of  Palestine  till  the  thirteenth 
century,  maintained  their  position  in  the  East. 

During  this  period,  a  system  seems  to  have  prevailed  that 
every  European  should  be  amenable  only  to  the  law  of  his 
native  country  (/).  After  this  period,  when  the  East  had 
fallen  under  the  captivity  of  Islam,  treaties  were  entered 
into  (of  which  the  fourteenth  century  furnishes  abundant 
examples)  between  the  Christian  and  Moslem  Powers,  and 
especially  in  Egjrpt,  which  confirmed  the  establishment  of 
European  consulates  in  Mahometan  countries. 

About  the  same  time  the  institution  began  to  extend  itself, 
keeping  pace  with  the  extension  of  trade,  beyond  the  limits 
of  the  Mediterranean,  over  the  northern  and  eastern  coasts 
of  Europe.  In  the  ports  of  the  Baltic  and  the  Mediterranean 
especially,  foreign  merchants  inhabited  particular  quarters 
of  the  town,  subject  to  the  jurisdiction  and  authority  of  their 
Consuls,  who  were  also  designated  by  various  titles,  accord- 
ing to  the  customs  of  various  countries,  viz. :  Governors^ 
Protectors^  Ancients^  Aldermen  {g)y  Syndics ^  Jurats y  PrSvosts, 


if)  Vide  post,  DoiaoiLy  vol.  iv. 
AfO^t^S;  1.  ii.  c.  1.    ^immS  ph.  S94r40l. 
ffeffter,  drittes  Buch,  ill.  Die  Constdn,  B,  224. 
(^)  Appellation  of  the  Haose  Towns. 
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Capitouh,  EchevinSf  and  who  administered  justice  to  their 
fellow-countrymen  according  to  their  national  laws^  and 
maintained  the  privileges  conceded  to  them  in  all  matters^ 
especially  as  to  the  use  of  the  weights,  measures,  and  coins  of 
their  respective  countries. 

The  organisation  of  the  Consulate  was  more  or  less  com> 
plete,  as  the  interests  which  the  Consul  had  to  protect 
were  more  or  less  regular,  as  the  obstacles  they  had  to 
encounter  were  greater  or  less,  as  the  Municipal  Laws 
of  the  State  in  which  they  were  established  were  more  or 
less  penetrated  by  the  commercial  spirit.  The  Levant  pro- 
duced the  best  specimens  of  the  institution ;  and  Venice, 
Genoa,  Marseilles,  and  Barcelona  appear  to  have  been  the 
cities  in  which  it  attained  the  greatest  perfection  (A). 

At  this  time,  when  the  faith  of  treaties  was  little  respected, 
when  even  alliances  of  States,  subjected  as  they  were  to 
frequent  violations,  offered  but  a  feeble  guarantee  for  the 
security  of  life  and  property  to  the  stranger ;  when  one 
nation  generally  regarded  the  trade  of  another  as  an  injury 
to  her  own  subjects ;  when  embassies  were  of  rare  occurrence 
and  of  short  duration,  and  when  there  were  no  Resident 
Ambassadors,  International  Commerce  would  have  withered 
away  without  the  protecting  shadow  of  the  Consulate. 
Consuls  alone,  at  this  time,  enjoyed  the  full  privileges  of 
the  jus  gentium^  and  all  the  immunities  accorded  at  the 
present  time  to  Ambassadors. 

Before  the  middle  of  the  seventeenth  century,  however,  a 
great  change  had  been  effected  in  the  whole  condition  of 
International  Commerce  and  of  International  intercourse 
generally.  About  this  time,  permanent  and  perpetual  lega- 
tions had  become  a  part  of  the  received  Public  Law  of 
Europe;  the  idea  of  national  independence,  moreover, 
had  taken  deep  root,  and  the  exterritorial  jurisdiction, 
both  criminal  and  civil,  of  the  Consuls  was  wholly  at  variance 
with  this  principle ;  at  the  same  time  the  general  refinement 

(h)  MiUitz,  1.  ii.  c.  2,  b.  viii.  p.  492. 
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of  manners^  and  the  improvement  of  Municipal  Law^ 
rendered  it  less  necessary  ;  and  throughout  Christian  Europe, 
this  jurisdiction  passed  into  the  hands  of  the  territorial 
authorities. 

The  mediaeval  institution  of  consular  jurisdiction^  under 
the  influence  of  these  causes,  entirely  changed  its  condition 
and  character,  and  shrank  into  a  general  vigilance  of  the 
Consul  over  the  interests  of  the  shipping  and  navigation 
of  his  nation,  and  into  a  kind  of  authority,  not  very  accurately 
defined  (i),  over  the  members  of  it  at  a  particular  locality. 

This  is  the  position  which,  in  Christian  countries,  the 
Consulate  occupies  at  the  present  day.  In  Mahometan 
countries,  however.  Consuls  have  retained,  by  virtue  of 
express  stipulations  in  treaties,  the  jus  gentium  incident  to 
accredited  Ministers,  together  with  the  especial  prerogatives 
of  jurisdiction,  which  have  been  alluded  to  ( j). 

CCXLV.  The  status  of  tlie  Consulate,  therefore,  at  the 
present  time  seems  to  require  a  twofold  division,  viz. — 

1.  The  legal  status  of  Consuls  in  Christian  countries. 

2.  The  legal  status  of  Consuls  in  the  Levant  and  in 
Mahometan  countries. 


(%)  ''  A  Vaimdble,  aimablem&ntf*^  in  the  Consular  instructions  put  forth 
by  France  and  Greece. 

(J)  Miltitz,  1.  iii.  c.  1. 

Bynkershoek,  De  Foro  Leg,  vol.  yi.  c.  x. 

Martens,  Droit  des  Oens,  1.  iv.  c.  iii.  s.  1^7. 

Vattel,  1.  ii.  c.  ii.  s.  84. 

Bluntschli,  Introd,  p.  23 :  ''  Le  nouyeau  droit  international  connait  k 
c6t^  dee  Legations  le  syst^me  des  Consulate.  Le  nombre  dee  consuls  est 
beaucoup  plus  considerable  que  celui  des  repr^sentants  diplomatiques  des 
^tats^  et  tend  k  s'augmenter  beaucoup.  Les  consulais,  r^pandus  sur  toute 
la  siirface  terrestre,  enyeloppent  le  globe  comme  un  r^seau  de  postes  in- 
temationaux ;  ils  facilitent  les  relations  pacifiques  entre  les  nations, 
etdonnent  plus  d'intensit^  H  la  yie  commune  et  aux  int^rets  communs 
des  peuples.  Les  consuls  ne  sont  paS;  comme  les  diplomates,  les  repr^ 
sentants  des  6tats;  ils  ont  surtout  k  protdger  k  T^tranger  les  int^rets 
de  leurs  nationaux,  et  k  procurer  aux  droits  de  ces  demiers  la  protection 
qu'on  leur  accorde  dans  la  patrie.  Cest  pour  cela  que  Timportance  des 
consulate  augmente  en  proportion  du  d^veloppement  et  des  progr^  des 
relations  entre  peuples. ** 
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CHAPTER  11.  (a). 

MODEBN  CONSULATE  IN   CHRISTIAN   COUNTBIES. 

CCXLVI.  Consuls  in  Christian  countries  are  not, 
legally  speaking,  Public  Ministers  of  the  State  to  which  they 
belong,  though  having  a  public  character^  they  are  under  a 
more  special  protection  of  International  Law  than  uncom- 


(a)  Kervt^s  Commentaries^  ^c,  yol.  i.  part  1, 1.  ii.  p.  41. 

IVheatrn's  Hist,  p.  244. 

Wheaton's  Elements,  <J-c.,  vol.  i.  p.  282. 

Fyrm^s  British  Consul  Abroad,  passim, 

Wildman's  Int  Law,  vol.  i.  p.  180 ;  voL  ii.  p.  41. 

Meffter,  drittee  Buch,  p.  223. 

Ortolan,  Dipl,  de  la  Mer,  t.  i.  p.  276. 

De  Martens  et  De  Cussey,  i.  Index  expL  "  Consuls,^'' 

Wicqujefort,  t.  i.  a.  5,  p.  1. 

Valin,  Ord.,  vol.  i.  1.  1,  t.  9.    De  Consuls. 

Saalfeld,  Handbuch  des  positiven  Volkerrechts,  p.  117,  8.  66.  A  very 
useful  and  correct  summary  of  the  duties  and  rights  of  Consuls. 

Report  from  the  Select  Committee  on  Consular  Establishments,  laid  before 
Parliament,  August  10, 1836. 

Fodix,  Droit  international  pi-ivS,  ch.  Exterritoriality, 

Flassan,  Histoire  gSnSrale  et  raisonnSe  de  la  Dijdomatie  frangmse, 
t.  i.  vii. 

Orundsdtze  des  praktischen  Europdischen  Seerechts,  von  Kaltenboan, 
Berlin,  1861 ;  ii.  362,  s.  216. 

Le  Guide  Diplomatique,  par  le  B,  Charles  de  Martens,  t.  i.  c.  12,  p.  236. 
(4th  ed.  1861.) 

Begulations  prescribed  for  the  use  of  the  Consular  service  of  the  United 
States. 

Instructions  to  Consuls  rdative  to  the  Merchant  Shipping  Act,  prepared  by 
Board  of  Trade,  London,  1866. 

On  February  23, 1871,  the  House  of  Oommons  appointed  a  committee 
to  "enquire  into  the  constitution  of  the  diplomatic  and  consular  ser- 
vices, and  their  maintenance  on  an  efficient  footing,  required  by  the 
political  and  commercial  Interests  of  the  coimtry.'' 

The  Committee  made  a  first  report,  which  was  ordered  to  be  printed^ 


MODEBN   CONSULATE  IN   CHBISTIAN   COUNTB1E8.    271 

missioned  individuals.  This  protection  they  have  a  right  to 
daim  both  from  the  State  which  sends,  and  from  the  State 
which  admits  them.  But  they  are  not  the  representatives 
of  their  State^  nor  entitled  to  any  of  the  privileges  and 
immimities  accorded  to  such  representatives,  whether  they 
be  full  ambassadors  or  simple  charges  d'affaires,  and  for 
these  more  especial  reasons : — 

1.  They  are  not,  except  in  cases  where  they  are  also  charges 
d'affaires  (i),  furnished  with  credentials  {lettres  de  creance), 
but  with  a  mere  commission  {lettres  de  provision)  to  watch 
over  the  commercial  rights  and  privileges  of  their  nations. 

2.  They  cannot  enter  upon  the  discharge  of  their  functions 
without  the  permission  and  confirmation  of  their  commission 
by  the  Sovereign  of  the  country  to  which  they  are  deputed. 
That  commission  is  termed  the  exequatur,  and  may,  at  any 
time,  be  revoked  by  such  Sovereign  (r). 

3.  As  a  general  rule,  they  are  amenable  to  the  civil  and 
criminal  jurisdiction  of  the  country  in  which  they  reside. 
Yattel's  position  that  they  are  exempted  from  the  latter,  is 
wholly  unsupported  by  the  requisite  proof  (rf). 

on  May  18^  1871 ;  a  second  report,  which  was  ordered  to  be  printed,  on 
July  24, 1871 ;  and  a  third  and  apparently  final  report,  which  was  ordered 
to  be  printed,  on  July  16,  1872. 

(5)  The  Consuls-General  of  France,  at  Cairo,  Tripoli,  and  in  the 
capitals  of  the  South  American  Eepublics,  and  also,  it  is  believed,  at 
Oanton  and  ManiUa,  are  charg^s-d'affaires  as  well  as  Consuls.  The 
powers  of  these  Consuls  are  of  a  much  more  extended  character  than  those 
of  the  ordinary  European  Consuls.     De  Martens,  ib,  i.  267,  n. 

JBluntschliy  s.  250. 

At  Tunis  the  relations  with  France  were  during  the  year  1881  placed 
upon  a  new  footing.  A  French  protectorate  was  established  oyer  the 
territory  of  the  Bey,  and  the  French  Consul-General  was  converted  into 
a  Besident,  with  a  right  of  supervision  over  Tunisian  foreign  Afhirs. 

(c)  muntsMi,  s.  246. 

\d)  Vattd,  t.  i.  1.  ii.  c.  ii.  s.  34 :  "  Ses  fonctions  exigent  premitoment 
qu'il  ne  soit  point  sujet  de  T^tat  ou  il  reside ;  car  il  serait  oblige  d'en 
suivre  les  ordres  en  toutee  choses,  et  n'aurait  pas  la  liberty  de  faire  lee 
fonctions  de  sa  charge.  Elles  paraissent  memo  demander  que  le  Consul 
soit  ind^pendant  de  la  justice  criminelle  ordinaire  du  lieu  ou  il  r^de,  en 
sorte  qu'il  ne  puisse  toe  molests,  ou  mis  en  prison,  k  moins  qu*il  ne  viole 
lui-mdme  le  droit  des  gens  par  quelque  attentat  6normd"    '<  Et  bien  que 
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4.  They  are  subject  to  the  payment  of  taxes. 

5.  The  permission  to  have  places  of  worship  in  their 
houses  is  very  rarely  accorded  to  Consuls  (e). 

6.  They  have  no  claim  to  any  foreign  ceremonial  or  mark 
of  respect,  and  no  right  of  precedence,  except  among  them- 
selves according  to  the  rank  of  the  different  States  to  which 

importance  des  fonctions  consulaires  ne  soit  point  aasez  relev^  pour 
procurer  k  la  personne  du  Consul  rinyiolabilit^  et  Tabsolue  ind^pendknee 
dont  jouissent  lea  ministres  publics,  comme  il  est  sous  la  protection  par- 
ticuliSre  du  souverain  qui  Femploie,  et  charge  de  veiller  k  ses  int^r^ts,  s'il 
tombe  en  fSaute,  les  ^rds  dus  4  son  maitre  demandent  qu*il  lui  soit  ren- 
voj6  pour  Stre  puni.  C'est  ainsi  qu'en  usent  les  ^tats  qui  yeulentyivre  en 
bonne  intelligence.  Mais  le  plus  s^  est  de  pourroir;  autant  qu'on  le  pent, 
&  toutes  ces  cboses;  par  le  traits  de  commerce/' 

«  On  pent  accorder  "  (says  De  Martens,  1.  iv.  c.  iii.  s.  148, note)  "que 
la  plupart  des  ^tats  ne  refuseraient  pas  Textradition." 

"  Considering  the  importance  of  the  consular  functions,  and  the  activity 
which  is  required  of  them  in  all  great  maritime  ports,  and  the  approach 
which  Consiils  make  to  the  efficacy  and  dignity  of  diplomatic  characters, 
it  was  a  wise  provision  in  the  constitution  of  the  United  States  which 
gave  to  the  Supreme  Court  original  jurisdiction  in  all  cases  affecting 
Consuls,  as  well  as  Ambassadors  and  other  public  Ministers ;  and  the 
federal  jurisdiction  is  understood  to  be  exclusive  of  the  State  Courts.'* — 
1  Kent,  45. 

(e)  The  second  separate  article  of  the  Treaty  between  France  and  the 
Hanse  Towns,  stipulated  1716 : — 

"  I.  Que  si  un  ministre  de  Sa  Majesty,  r^sidant  dans  une  desdites  villes, 
yient  k  y  d^^der,  il  sera  perm  is  a  sa  famille,  h^ritiers,  ou  ay  ant  cause  de 
continuer,  en  payant  le  loyer,  d'y  tenir  chapelle,  ainsi  quelle  s'y  tenait 
pendant  la  vie  dudit  R<^ident,  et  ce  pendant  trois  mois  seulement,  k 
compter  du  jour  de  son  d^^,  k  moins  que  Sa  Majesty,  avant  ce  temps -in, 
n'e^t  choisi  une  autre  maison  dans  laquelle  T^tablissement  d'une  chapelle 
aurait  au8sit6t  6t6  fait,  auquel  cas  elle  cessera  dans  la  maison  dudit 
d^funt. 

"II.  Que  le  Roi  donnera  des  ordres  pr^is  et  effectifs  dans  tons  les 
ports  et  lieux  n^cessaires,  pour  qu'il  ne  soit  apport^  aucun  trouble  ni 
empSchement  aux  sujets  desdites  villes  de  Luheck,  Bremen,  et  Siambourg, 
lors  de  la  cSrSmonie  des  obsbqties  de  ceux  d'entr'eux  qui  seront  d6c^6s, 
dans  r^tendue  des  terres  de  I'ob^issanee  de  Sa  Majesty,  et  ce  sous  peine 
de  prison  contre  les  contrevenans,  et  de  telle  amende  qu'il  appartiendra.*' 
^Schmmus,  ii.  1623. 

See  Wenck,  vol.  iii.  p.  769,  for  the  Treaty  between  France  and  Ham- 
burg, A.D.  1769. 

JFJ/nn,  13. 

De  Martens,  Dr,  des  Qens,  i.  149. 
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they  belong,  but  they  have  a  right  to  place  the  arms  of  their 
country  over  the  door  of  their  residence. 

CCXLVII.  De  Martens  (/)  is  of  opinion  that,  unless  they 
have  engaged  in  trade,  or  become  owners  of  immovable  pro- 
perty in  the  country,  they  cannot  be  arrested  or  incarcerated 
for  any  less  offence  than  a  criminal  act.  As  a  part  of  the 
results  of  the  memorable  action  at  Algiers,  Lord  Exmouth 
demanded  and  obtained  full  compensation  from  the  Dey  for 
all  injuries  and  losses  inflicted  on  the  British  Consul,  and 
caused  him  to  beg  pardon,  in  terms  dictated,  for  having  im- 
prisoned him  ;  moreover,  he  insisted  on  the  release  {g)  of  the 
Spanish  Yice-Consul,  imprisoned  upon  a  fictitious  charge  of 
debt. 

When  the  French  protectorate  (A)  had  been  established 
by  Admiral  Dupetit  Thenars  over  Tahiti,  in  1842,  the 
French  found  themselves  the  objects  of  ill-concealed  hos- 
tility. This  they  attributed  to  the  influence  of  the  English 
missionaries  in  the  island.  A  Mr.  Pritchard,  who  had  gone 
out  originally  as  a  missionary,  was  at  this  juncture  acting  as 
British  Consul.  He  had,  indeed,  a  short  time  previously, 
notified  to  the  English  Government  his  resignation  of  that 
office  ;  but,  as  intelligence  of  the  acceptance  of  this  resig- 
nation had  not  reached  Tahiti,  he  was  still  clothed  with  the 
character  and  exercising  the  functions  of  Consul.  The 
French  officers  looked  upon  him  as  the  chief  author  of  the 
disturbances  that  broke  out  from  time  to  time,  and  of  the 
opposition  evinced  to  their  authority.  On  the  night  of 
March  2,  in  1844,  a  French  sentinel  was  attacked  by 
the  natives.  The  French  determined  to  make  Mr.  Pritchard 
responsible  for  this  act.  Accordingly,  on  the  evening  of 
March  5,  as  Mr.  Pritchard  was  leaving  his  house,  he  was 
seized  by  the  Commandant  of  Police,  with  some  soldiers, 
who  hurried  him  off  to  prison,  where  he  was  kept  in  close 


(f)De  Martens,  Le  Guide  Diplomatique,  i.  260. 
(jf)  Annual  Register,  1816,  pp.  104,  237,  238,  239. 
(A)  This  account  Ib  taken  from  the  Annual  Regitierfor  1844. 
VOL.  II.  T 
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confinement     The  following  paper  was  circulated  in  the 
French^  English,  and  Tahitan  languages  : — 

*'  French  Establishment  in  Oceania. 
"  A  French  sentinel  was  attacked  in  the  night  of  the  2nd 
"  to  the  3rd  of  March.  In  reprisal,  I  have  caused  to  be 
"  seized  one  Pritchard,  the  only  daily  mover  and  instigator 
"  of  the  disturbances  of  the  natives.  His  property  shall  be 
**  answerable  for  all  damage  occasioned  to  our  establish- 
^'  ments  by  the  insurgents ;  and  if  French  blood  is  spilt, 
*'  every  drop  shall  recoil  on  his  head. 

"  D'AUBIGNY, 

"  Commandant  Particular  to  the  Society  Islands. 
"Papiti,8rd  March." 

At  the  intervention  of  Captain  Gordon,  of  the  British 
war  steamer  Cormorant^  Mr.  Pritchard  was  released  from 
prison,  on  condition  that  he  should  not  be  again  landed  on 
the  Society  Islands ;  without  taking  leave  of  his  family,  he 
was  conveyed  in  the  Cormorant  to  Valparaiso,  where  he 
embarked  in  the  Vindictive^  and  was  brought  to  England. 

When  the  news  of  this  outrage  reached  England,  a 
natural  feeliug  of  indignation  was  loudly  expressed;  and 
the  then  Prime  Minister,  Sir  Robert  Peel,  in  his  place  in 
the  House  of  Commons,  declared  that  **  a  gross  outrage, 
'^  accompanied  with  gross  indignity,  had  been  committed 
^*  upon  Mr.  Pritchard : "  at  the  same  time  he  stated  that,  as 
this  act  had  not  been  done  in  consequence  of  any  authority 
given  for  that  purpose  by  the  French  Government,  he 
entertained  a  strong  hope  that  it  would  at  once  make  the 
reparation  which  Great  Britain  had  a  right  to  require. 

In  this  expectation  Sir  Robert  Peel  was  not  disappointed. 
On  the  last  day  of  the  session  of  the  British  Parliament, 
the  6th  of  September,  he  was  enabled  to  state  in  the  House  of 
Commons  that  the  discussion  between  the  two  Governments, 
relative  to  the  Tahitan  affair,  had  been  brought  to  an  ami- 
cable and  satisfactory  termination.  This  was  effected  by 
the  payment,  on  the  part  of  the  French  Government,  of  a 
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sum  of  money  to  Mr.  Pritchard^  as  an  indemnity  or  com- 
pensation for  the  outrage  which  bad  been  offered  to  him  by 
the  French  in  the  island  of  Tahiti  (t). 

CCXLVIIL  The  privileges  of  Consuls,  so  far  as  they 
are  derived  from  the  country  to  which  they  are  sent,  are, 
generally  speaking,  an  exemption  from  any  personal  tax, 
and  generally  from  the  liability  to  have  soldiers  quartered 
in  their  houses;  and  in  cases  where  the  ambassadors  are 
absent,  or  non-resident,  they  have  a  right  of  access  to  the 
authorities  of  the  State  in  which  they  reside.  They  are 
usually  allowed  to  grant  passports  to  subjects  of  their  (the 
consuls')  own  country,  living  within  the  range  of  their  con- 
sulate, but  not  to  foreigners.  As  a  general  rule  (J)^  the 
muniments  and  papers  of  the  Consulate  are  inviolable,  and 
under  no  pretext  to  be  seized  or  examined  by  the  local* 
authorities  (A). 


(0  Annual  Hegider,  1844,  pp.  260,  261. 

An  outrage  offered  to  Mr.  Magee,  a  British  Consular  Officer  in  Guatemala, 
in  the  year  1874,  was  made  the  subject  of  a  demand  for  reparation  by  the 
British  Government,  and  the  fullest  reparation  was  given.  The  British 
flag  was  publicly  saluted,  10,000/.  was  given  to  the  injured  man,  and  the 
offending  officer  was  brought  to  justice. — Annual  Register,  1874,  p.  811. 

(J^  Mr.  JFynn,  in  his  work  on  the  British  Consul  Abroad,  observes 
(p.  17) :  ''  A  Consul,  however,  is  distinguished  from  the  merchants  or 
inhabitants  of  the  place  where  he  is  appointed  to  by  various  privileges, 
derived  from  treaties,  or  founded  on  usage.  He  is  respected  in  a  parti- 
cular manner ;  on  his  arrival  he  is  allowed  a  free  entry  for  his  furniture 
and  baggage ;  he  is  exempt  from  the  excise  or  inland  duties  on  liquors 
and  other  articles  of  consumption,  for  Mmself  and  family ;  he  is  entitled 
to  a  seat  on  the  Bench  with  the  magistrates  of  the  place,  whenever  he  is 
obliged  to  appear  at  their  assemblies;  to  act  as  Counsel  for  the  subjects 
of  his  nation,  in  all  cases  of  dispute  between  them  and  the  natives  of  the 
place.  He  is  exempt  from  lodging  the  military  in  his  house ;  and  is  to 
be  furnished  with  a  guard,  when  he  requires  one,  to  aid  and  assist  him  in 
the  maintenance  of  his  authority  over  the  subjects  of  his  ovm  country 
trading  to  where  he  is  located ;  and  all  masters  of  vessels  are  to  show 
him  respect  and  obedience." 

{k)  As  to  Foreign  Consuls  in  British  territory,  see  24  ^  25  Vict,  c. 
121,  §  4  (goods  of  deceased  aliens) ;  16  ^  16  Vict,  c.  26  (deserters  from 
ships) ;  39  tj-  40  Vict.  c.  80,  §  14  (overloading  ships) ;  44  &  45  Vict.  c.  58, 
§  104  (exemption  from  billets). 

t2 
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CCXLIX.  Ab  a  general  rule,  too.  Consuls  in  Christian 
countries  have  no  contentious  jurisdiction  over  their  fellow- 
countrymen,  but  simply  a  sort  of  voluntary  jurisdiction-^ 
a  power  of  arbitration  (juridiction  arbitrale)  in  disputes, 
more  especially  those  relating  to  matters  of  commerce  (/)• 
Their  functions  must,  in  great  measure,  depend  upon  the 
municipal  law  of  their  own  country.  No  contentious  juris- 
diction can,  according  to  the  doctrine  laid  down  in  a  former 
chapter,  be  exercised  over  their  fellow-countrymen  without 
the  express  permission  of  the  State  in  which  they  reside ; 
and  no  Christian  State  has  as  yet  permitted  the  criminal 
jurisdiction  of  foreign  Consuls.  But  usage,  and  the  rule 
adopted  in  most  treaties,  concede  to  the  Consul  the  assis- 
tance of  the  local  police  when  it  may  be  necessary  for  the 
exercise  of  his  functions  over  the  seamen  of  merchant-vessels 
belonging  to  his  own  country  (m). 

In  England  it  has  been  decided  that  in  a  suit  for  wages 
by  seamen  on  board  a  foreign  vessel,  the  Court  of  Admiralty 
has  jurisdiction,  but  will  not  exercise  it  without  first  giving 
notice,  in  accordance  with  the  directions  of  the  tenth  of  the 
Kules  and  Orders  of  1859  for  the  practice  of  the  High 
Court  of  Admiralty,  to  the  Consul  of  the  nation  to  which 
the  foreign  vessel  belongs ;  and  if  the  Consul,  by  protest, 
objects  to  the  prosecution  of  the  suit,  the  Court  of  Admiralty 
will  determine  whether  it  is  fit  and  proper  that  the  suit  should 
proceed  or  be  stayed.  Such  protest  does  not,  ipso  facto, 
operate  as  a  bar  to  the  prosecution  of  the  suit,  as  the 
foreign  Consul  has  not  the  power  to  put  a  veto  on  the 
exercise  of  jurisdiction  by  the  Court  of  Admiralty. 

In  such  a  suit  it  makes  no  difference  that  the  plaintiff  is 
a  British  subject ;  it  is  the  nationality  of  the  vessel,  and  not 
the  nationality  of  the  individual  seaman  suing  for  his  wages, 
that  regulates  the  course  of  procedure  (w). 

(/)  Be  Martens,  Dr,  de$  Gens,  I  261. 

(m)  De  Martens,  tb.  i.  287. 

(n)  Blanche  v.  Hangel,  The  Nina,  (18C9)  2  Law  Rep.  P.  C.  p.  38. 

The  lyanz  et  JEUse,  6  X.  T,  N.S.  291. 
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The  cases  in  the  American  Courts  may  be  also  consulted 
on  this  subject ;  they  contain  the  following  propositions : — 

*'  A  suit  cannot  be  brought  in  a  State  Court  against  a 
"  Consul  of  a  foreign  Govemment,  admitted  as  such  by  the 
"  Government  of  the  United  States.  He  does  not  waive 
''  his  privilege  by  appearing  in  die  State  Court,  and  plead- 
"  ing  to  the  merits  "  (o). 

**  A  Consul  represents  the  subjects  of  his  nation,  if  they 
"  are  not  otherwise  represented  *'  (p). 

"  A  Consul  of  a  foreign  Power,  though  not  entitled  to 
"  represent  his  Sovereign  in  a  country  where  the  Sovereign 
'*  has  an  ambassador,  is  entitled  to  intervene  for  all  sub- 
'*  jects  of  that  Power  interested ;  and  though  he  should  not 
*^  set  forth  the  particulars  of  his  claim,  still  it  will  be  suffi- 
*^  cient  if  they  can  be  fully  gathered  from  the  allegations  of 
'*  the  libel,  and  the  case  it  sets  forth  ''  (q). 

'^  A  Consul,  though  a  public  agent,  is  supposed  to  be 
"  clothed  with  authority  only  for  commercial  purposes ;  he 
**  has  a  right  to  interpose  claims  for  the  restitution  of 
"  property  belonging  to  the  subjects  of  his  own  country,  but 
'^  he  is  not  entitled  to  be  considered  as  a  Minister,  or  diplo- 
'^  matic  agent  of  his  Sovereign,  intrusted,  by  virtue  of  his 
^'  office,  with  authority  to  represent  him  in  his  negotia- 
'*  tions  with  foreign  States,  or  to  vindicate  his  preroga- 
«  tive  "  (r). 

''  Although  a  foreign  Consul  is  admitted  to  interpose  a 
^*  claim  in  the  Admiralty  for  unknown  subjects  of  his  nation, 
"  yet  before  restitution  can  be  decreed,  proof  of  the  indi- 
"  vidual  proprietary  interest  must  be  exhibited  "(*). 


See  alflo  JBlunUchU,  s.  252 :  '*  Lea  Ck>ii8u]8  n*ont  aucune  juridiction  con- 
tentieufle,  h  moios  qu'elle  ne  leur  ait  6t^  express^ment  conftSr^  par  le 
Qouvemement  du  pays  oil  ik  rodent." 

(o)   Valarino  y.  ThampMu,  8  Seldon  (N.  S.)  576. 

(p)  Qemon  v.  Cochran,  Bee,  209. 

(q)  JRohgon  y.  The  Hurttreu,  2  WaUace  Junior,  59. 

(r)  The  Anne,  3  Wheat.  436. 

(«)  T%e  Antdope,  10  Wheat.  66. 
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"  A  foreign  Consul  has  a  right,  without  special  authority 
^^  from  those  for  whose  benefit  he  acts,  to  institute  a  pro- 
"  ceeding  in  rem,  where  the  rights  of  the  property  of  his 
"  fellow-citizens  are  in  question  "  (f). 

CCL.  It  has  been  observed,  that  the  institution  of  the 
Consulate  is  a  result  of  International  Comity ;  and  that  the 
refusal  to  receive  a  foreign  Consul  is  no  breach  of  strict 
International  Law.  But  a  Consul^  admitted  without  any 
express  stipulation,  is  entitled  to  the  same  privileges  as  his 
predecessors  have  enjoyed,  upon  the  general  principle  men- 
tioned in  a  former  chapter,  that  every  nation  is  presumed  to 
follow  custom  and  usage  in  its  treatment  of  foreigners,  and 
is  bound  to  give  previous  warning  of  its  intention,  if  it  have 
any,  of  adopting  a  different  course  with  respect  to  them  («). 
As  a  general  rule',  and  in  the  absence  of  any  treaty  upon 
the  subject,  the  Consul  looks  for  his  authority  and  functions 
to  the  diplomatic  instrument  by  which  he  is  appointed  to 
his  office,  to  the  exequatur  which  empowers  him  to  exercise 
them,  and  to  any  modification  which  the  particular  law 
or  custom  of  the  country  in  which  he  is  placed  may  apply 
to  them  (ar);  and  he  must  always  remember,  that  the 
principal  end  and  object  of  the  Consulate  is  to  protect 
the  external  commerce  and  the  national  navigation  of  his 
own  country  in  the  rights  secured  to  them  by  usage  or 
treaty. 

CCLI.  Some  nations  permit,  and  others  forbid,  their  Con- 
suls to  trade  (y);  a  trading  Consul  is,  in  all  that  concerns  his 
trade,  liable  to  the  local  authorities  in  the  same  way  as  any 


(t)  The  BeUa  Corrums,  6  Wheat.  162. 

See  also  Pritchard'e  Admiralty  IHgest,  p.  91  (ed.  1861),  tit.  CaneuU. 

(u)  Vattelf  t.  i.  liv.  ii.  c.  ii.  s.  34:  <'  Au  d^&ut  des  traits,  la  coutume 
doit  servir  de  r^gle  dans  ces  occadons ;  car  celui  qui  revolt  ub  Confiol 
sans  conditions  expresses,  est  oens6  le  recevoir  sur  le  pied  dtabli  par 
Tusage." 

{x)  De  Mctrtens,  ib.  I  260-266. 

(y)  See  Dr.  Wendfs  Papers  on  Maritime  Legidation,  p.  176 ;  and  see 
the  Eeports  of  the  Committee  of  1871,  referred  to  ante,  p.  270,  and  the 
evidence  annexed  to  the  Beports. 
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native  merchant  In  fact,  sometimes  natives  of  the  place 
itself^  in  which  consular  services  are  required,  are  appointed 
Consuls ;  and  thus  are,  at  one  and  the  same  time,  the  sub- 
jects of  the  country  in  which  they  dwell  and  agents  of 
a  foreign  State.  Such  an  appointment  is  perhaps  rightly 
pronounced,  by  a  considerable  authority^  to  be  objectionable 
in  principle  {z).  The  prerogatives  of  such  Consuls  are 
very  limited;  the  .only  exemptions  which  they  appear  to 
enjoy  are  from  lodging  soldiers  and  from  personal  service  in 
the  civic  guards  or  militia  (a). 

CCLII.  Such  an  appointment  cannot,  of  course,  be  made 
without  the  sanction  of  the  Sovereign,  though  a  condition  of 
this  kind  has  sometimes  formed  the  subject  of  an  express  pro- 
vision of  a  treaty.  Thus,  in  the  Treaty  of  1753,  between 
the  Crown  of  the  Two  Sicilies  and  the  Republic  of  Holland, 
it  is  provided : — 

"  L'on  fera  attention,  de  part  et  d'autre,  de  nommer  pour 
'^  Consuls  dans  les  Etats.respectifs,  comme  ci-dessus,  de  pro- 
'^  pres  sujets  naturels  ;  et  si  Pune  des  parties  contractantes 
**  nommait  pour  son  Consul,  dans  les  Etats  de  Pautre,  un 
"  sujet  de  celle-ci,  il  sera  libre  &  cette  derniSre  de  I'admettre 
''  ou  non  "  (*)• 

CCLIII.  Consuls-General  are  sometimes  appointed.  These 
officers  exercise  their  functions  over  several  places,  and  some- 
times a  whole  country ;  and,  generally  speaking.  Consuls  and 
Vice-Consuls  are  under  their  control  (c). 

CCLIV.  The  appointment  of  Fic^Consuls  is  also  sanc- 
tioned by  the  practice  of  nations. 

English  Yice-Consuls  are  usually  appointed  by  the  Consul, 
subject  to  the  approbation  of  the  Foreign  Secretary  of  State, 
and,  as  a  general  rule,  the  English  Vice-Consul  corresponds 


(z)  De  MartefM  et  De  Cuset/,  Reo.  de  Trait,,  Index  explicatiff  p. 
tit.  Consuls,  "  Usage  deplorable  en  principe." 
(a)  De  Martens,  Le  GtUde  Diplomatique,  i.  398. 
(6)   Wenck,  Codex  Jur,  Gent.  t.  ii.  p.  775. 
(c)  See  Reports  of  Committee  of  1871,  referred  to  ante,  p.  270. 


280  INTEENATIONAL   LAW. 

directly  with  the  Consul^butin  special  cases  with  the  Foreign 
Secretary,  in  the  first  instance  (rf). 

CCL  V.  The  Treaties  which  have  reference  to  this  subject 
appear  to  admit  of  the  following  classification : — 

1 .  Treaties  between  Christian  European  States. 

2.  Treaties  between  Christian  European  States  and  the 
States  of  North  and  South  America. 

3.  Treaties  between  the  States  of  North  and  South 
America. 

4.  Treaties  between  Christian  States  and  Infidel  or 
Heathen  States. 

5.  Treaties  between  Christian  States  other  than  those  in 
Europe  and  America. 

The  Treaties  relating  to  this  subject  are  very  numerous ; 
as  far  as  I  have  been  able  to  ascertain,  those,  down  to  the 
year  1876,  which  principally  illustrate  the  functions,  powers, 
and  privileges  of  Consuls^  are,  according  to  the  above- 
mentioned  classification,  the  following : — 

1.  Treaties  between  Christian  European  States. 
France  with  Spain,  1768-1769,  1862. 
„      with  Great  Britain,  1787. 
„       with  the  Netherlands,  1840,  1865. 
„      with  Russia,  1787. 
„      with  Portugal,  1667,  1797. 
„      with  Belgium,  1861. 
„      with  Italy,  1862. 
„       with  Mecklenburg- Schwerin,  1865. 
„      with  the  Hanse  Towns,  1865. 
Austria  with  Spain,  1725. 
„      with  Greece,  1836. 
„      with  Bussia,  1860. 
Denmark  with  Spain,  1641,  1742. 
„         with  Bussia,  1782. 
„         with  Belgium,  1863. 
Kingdom  of  the  Two  Sicilies  withiihQ  Netherlands,  1753. 

(rf)  Fynn,  p.  6. 
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Kingdom  of  the  Two  Sicilies  with  Russia,  1787. 

„  „  „  with  Sweden,  1742, 

Italy  with  Russia,  1863. 

„    with  Belgium,  1863. 
Prussia  with  Portugal,  1844. 
„      with  Belgium,  1863. 
„      with  the  Netherlands,  1856  (e). 
Hamburg  with  Belgium,  1863. 
Lubech  with  Belgium,  1863. 
Great  Britain  with  France,  1787  {vide  ante). 
„  with  Portugal,  1840. 

«,  with  Russia,  1843, 1859. 

„  with  Spain,  1665,  1667,  1761- 

Spain  with  the  Netherlands,  1714,  1816. 

„      with  Great  Britain  {vide  ante). 
Switzerland  with  Belgium,  1862. 
Sweden  and  Norway  with  Belgium,  1863. 
2.  Treaties  between  the  States  of  North    and   South 
America  and  Christian  European  States. 
a.  North  America : — 

United  States  of  North  America  with  France,  1 788, 1 800. 
„  „  with  Denmark,  1826, 

1861. 
„  „  with  Spain,  1796,  1819. 

„  „  with  Great  Britain, 

1806. 
„  „  with  Prussia,  1828. 

«,  „  with  Sweden,  1816, 

1827. 
„  „  with  Austria,  1829. 

/8.   Central  and  South  America : — 
Mexico  with  France,  1827. 

„     with  Great  Britain,  1826. 
„    with  the  Netherlands,  1827. 


(e)  This  treaty  is  yery  important  as  to  the  admission  of  Consular  Agents 
in  the  principal  ports  of  the  Dutch  colonies. 
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Mexico  with  Belgium,  1861. 

f,      with  the  Zollverein,  1855. 
New  Granada  with  France,  1840,  1857. 
Brazil  with  Denmark,  1828. 
„      with  Great  Britain,  1827. 
„      with  Prussia,  1827. 
„      with  France,  1860  (/). 
„       with  Portugal,  1863. 
Bolivia  with  Belgium,  1860. 
Nicaragua  with  France,  1859. 
„         with  England,  1860. 
Venezuela  with  Denmark,  1862. 
„        with  Italy,  1861. 
„        with  the  Hanse  Towns,  1860. 
'Honduras  with  France,  1856. 
Argentine  Confederation  with  Sardinia,  1855. 

„  „  with  the  ZoIIverein,  1857. 

Peru  with  Italy,  1863. 

„    with  France,  1861. 
Uruguay  with  the  ZoUverein,  1856. 
Paraguay  vdth         „  1860. 

Texas  with  France,  1839. 
Rio  de  la  Plata  with  Great  Britam,  1825  (^f). 

3.  Treaties  between    the  States  of   North    and  South 
America. 

Central  America  with  the  United  States,  1825. 
Columbiayni^  the  United  States,  1824. 
Honduras  with  the  United  States,  1864. 
Peru  with  Bolivia,  1864. 
Chili  with  Ecuador,  1856. 

4.  Treaties  between  Christian    States  and    Infidel  or 
Heathen  States. 

Morocco  with  France,  1682,  1767. 
„         with  Denmark,  1767. 


(/)  This  treaty  relates  to  Oonsuls  entirely. 

{g)  There  seems  also  to  be  a  treaty  between  Great  Britain  and  Ohili. 
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Morocco  with  Spain,  1799,  1861. 

9,         with  the   United   States  of  North  America, 

1786,  1830. 
„         with  Great  Britain,  1826. 
„         with  the  Netherlands^  1683,  1752. 
Egypt  with  Great  Britain.  A  convention  dated  July  31, 
1875,  gave  to  Great  Britain  the  option  of 
joining  in  stipulations  relative  to  mixed 
courts  andconsular  jurisdiction,  similar  to 
those  previously  entered  into  between 
Egypt    and  France     and    Egypt    and 
Germany. 
Tlu  Ottoman  Porte  with  France,  1635, 1569, 1584. 
„  with  the  Two  Sicilies,  1740. 

„  with  Spain,  1782. 

„  with   the   United  States  of    North 

America. 
„  with  Great  Britun,  1675. 

„  with  Great  Britain,  France,  and  Italy. 

Protocol  signed  February   12, 
1873,  as  to  consular  jurisdiction 
in  Tripoli. 
Tunis  with  Denmark,  1751. 
„      with  Spain,  1794. 

„     with  the  United  States  of  North  America,  1797. 
Tripoli  with  the  Two  Sicilies,  1754,  1816. 
„       with  Spain,  1784. 

„      with  the  United  States  of  North  America,  1805. 
„      with  Great  Britain,  1662,  1676,  1694,  1716, 
1754. 
Persia  with  France,  1708,  1716,  1808. 
„      with  the  Zollverein,  1857. 
„      with  Greece,  1861. 
China  with  Great  Britain,  1843. 
„        „  „  Treaty  of  Tientsin,  1858. 

„        „  „  Convention  of  Che-foo,  1876 

(not  yet  ratified). 
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China  with  France,  1858. 
,9      with  Russia,  1858. 
„      with  Prussia,  1861. 
„      with  Portugal,  1862. 
Japan  with  France,  1858. 
„      with  Russia,  1855. 
„      with  Switzerland,  1864. 
Madagascar  with  France,  1862. 
iS'tamwith  Prussia,  1862. 
„    with  England,  1855  (A). 
„    with  France,  1856. 
„    with  Denmark,  1858. 
„    with  the  United  States,  1856. 
5.  Treaties  between  Christian  States  other  than  those  in 
Europe  and  America. 

Hawaii  with  France,  1857. 
„        with  Belgium,  1862. 
„        with  the  United  States,  1864. 
Liberia  with  the  United  States,  1862  (t). 
CCLVI.  From  these  treaties  the  general  usage  of  na- 
tions with  respect  to  the  condition  and  authority  of  Consuls, 
both  in  Christian  and  Infidel  countries,  may  be  collected.  It 
may  be  useful  to  mention  further  that  those  treaties  which 
most  fully  illustrate  the  usual  and  ordinary  status  of  Consuls, 


(A)  By  Article  2  of  this  treaty  exclusiTe  jurisdiction  is  g^ven  to  the 
Consul  oyer  British  subjects.  Nearly  to  the  same  effect  are  the  treadea 
with  France,  Denmark,  and  the  United  States. 

(t)  The  United  States  hare  been  more  Hheral  than  England  in  their 
treaties  about  foreign  Consuls.  Mr.  Dana  observes  that,  **  In  some  treaties 
Consuls  are  permitted  to  arrest  deserters  from  public  or  private  ships 
through  the  local  magistrates ;  and  in  such  cases  the  local  processes  for 
arrest,  and  places  of  detention  for  imprisonment,  are  placed  at  the  disposal 
of  the  Consul. 

«  There  are  no  treaty  stipulations  between  the  United  States  and  Great 
Britain  respecting  the  arrest  and  detention  of  deserting  seamen. 

^  The  last  attempt  at  such  an  arrangement  failed  hecause  of  Great 
Britain's  desire  to  exclude  slaves  from  the  treaty,  which  was  objected  to 
by  the  United  States."— Dona,  note  to  Wheaton,  p.  178.  See  also  Abbott's 
United  States  Manwd,  1868. 
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as  distinguished  from  theirextrsordinarj  privileges  in  Turkey 
and  the  Levant,  are  the  following,  viz. :  The  Treaty  be- 
tween Sicily  and  the  Netherlands  in  1753,  and  more  particu- 
larly the  31st  article  {j). 

The  "  Convention  entre  la  Cour  A^Espagne  et  celle  de 
"  France,  pour  mieux  r€gler  les  fonctions  des  Consuls  et 
'^  Vice- Consuls  de  ces  deux  Couronnes  dans  leurs  Ports  et 
"  Domaines  respectifs"  of  1769  (k). 

The  Consular  Convention  between  the  United  States  of 
North  America  and  France,  in  1788. 

The  Treaty  between  France  and  the  Republic  of  Texas, 
in  1839  (/). 

0)  Wenek,u.7n,776. 

Ik)  By  the  12tli  Article  of  this  Treaty  it  i»  provided, ''  Tons  les  diff^ 
rend3  et  procte  entre  les  Bujets  de  Fiine  des  parties  contractantes  sur  le 
territoire  de  Fautre,  et  notammeiit  tout  ce  qui  conceme  les  gens  de  mer, 
serost  jugte  par  les  Consuls  respectifs;  sans  qu'aucun  officier  territorial 
puisse  intervenir,  et  que  les  appels  des  jugements  consulaires  seront 
port^s  devant  les  tribunaux  da  pays  qui  a  institu^  les  OonsulS;  lesquels 
tribunaux  pourront  seuls  en  connaitre.'' 

(0  Marteru,  Sec.  de  TraitSs,  ^-c,  1830-39,  vol.  xxiv.  p.  990. 

"  Art.  9.  Les  Consuls,  Vice-Consuls,  et  agens  consulaires  respectifs, 
ainsi  que  leurs  cbanceliers,  jouiront,  dans  les  deux  pays,  des  privil^s 
g^n^ralement  attribu^  k  leurs  charges,  tels  que  Texemption  des  logemens 
militaires,  et  ceUe  de  toutes  les  contributions  directes,  tant  personnelles 
que  mobili^res  ou  somptuaires,  k  moins,  toutefois,  qu'ils  ne  soient  citoyens 
du  pays,  ou  qu'ils  ne  deviennent,  soit  propri^taires,  soit  possesseurs  de 
biens  immeubles,  ou,  enfin,  qu'ils  ne  fassent  le  commerce,  dans  lesquels 
cas  ils  seront  soumis  aux  mSmes  taxes,  charges  et  impositions  que  les 
autres  particuliers.  Ces  gens  jouiront  en  outre  de  tous  les  autres  pri- 
vileges, exemptions  et  immunity  qui  pourront  etre  accords,  dans  leurs 
residences,  aux  agens  du  mSme  rang  de  la  nation  la  plus  favoris^. 

'*  10.  Les  archives,  et  en  gdn^ral  tous  les  papiers  des  chancelleries  des 
consulats  respectifs,  seront  inviolables,  et  sous  aucim  pr^texte,  ni  dans 
aucun  cas,  ils  ne  pourront  etre  saisis  ni  visit^s  par  Tautorit^  locale. 

**  11.  Les  Consuls,  Vice-Consuls,  et  agens  consulaires  respectifs  auront 
le  droit,  au  d^^  de  leurs  nationaux  morts,  sans  avoir  teste  ni  design^ 
d'ex^cuteurs  testamentaires,  de  remplir,  soit  d'office,  soit  k  la  requisition 
des  parties  interess^es,  en  ayant  soin  de  pr^venir  d'avance  I'autorite  locale 
competente,  les  formalites  necessaires,  dans  Tinteret  des  heritiers,  de 
prendre  en  leur  nom  possession  de  la  succession,  de  la  liquider  et  admi- 
nistrer,  soit  personnellement,  soit  par  des  dei^gu^s  nommes  sous  leur 
responsabilite. 
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*'  12.  Les  OonsulS;  Vice-Consuls,  et  agens  consulaires  respectifs  sezont 
ezclusiyement  charge  de  la  police  interne  des  naiiies  de  commerce  de 
leur  nation^  et  les  autorit^  locales  ne  pourront  j  intervenir  qu*aatant  que 
les  d^sordes  suryenus  seraient  de  nature  k  troubler  la  tranquillity  puUique, 
soit  k  terre,  soit  k  bord  d'autres  b&timens. 

^  13.  Les  Consuls;  Yice-Consuls;  et  agens  consulaires  respecti^  pourront 
faire  arr^ter  et  renyojer,  soit  k  hord,  soit  dans  leurs  pays,  les  matelots 
qui  auraient  d^rtd  des  b&timens  de  guerre  ou  de  commerce  appartenant 
k  leur  nation.  A  cet  effet  ils  s'adresseront  par  4cnt  |iux  autont^  locales 
comp^tentes;  et  justifieront,  par  Texhibition  des  registres  du  b&timent  oa 
du  r61e  d'^uipage,  ou,  si  ledit  navire  6tait  parti,  parcopie  desdites  pieces, 
d&ment  certifi^es  par  eux,  que  les  bommes  qu'ils  r^lament  faisaient 
partie  dudit  ^uipage.  Sur  cette  demande,  ainsi  justifi^,  la  remise  ne 
pourra  leur  Stre  refuse.  H  leur  sera  de  plus  donnd  toute  aide  et  assistance 
pour  la  recherche,  saine  et  arrestation  desdits  d^serteurs,  qui  seront  mSme 
detenus  et  gard^  dans  les  prisons  du  pays,  k  la  requite  et  aux  finis  des 
Consuls,  jusqu'^  ce  que  ces  agens  aient  trour^  une  occasion  de  les  faire 
partir.  Si  pourtant  cette  occasion  ne  se  pr^sentait  pas  dans  un  ddlai  de 
quatre  mois,  k  compter  du  jour  de  Tarrestation,  les  d^serteurs  seraient 
mis  en  libert^^  et  ne  pourraiont  plus  Stre  arrdt^  pour  la  m^me  cause." 
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CHAPTER  III. 

CONSULS— DUTIES  AND  POWERS  OP. 

CCLYII.  It  will  not  be  inconsistent  with  the  scheme  of 
this  work  to  call  attention  to  some  of  the  principal  domestic 
regulations  of  particular  States  upon  the  duties  and  powers 
of  Consuls.  The  law  of  the  United  States  of  America  upon 
a  subject  in  which  they  have  so  deep  and  legitimate  an  in- 
terest is  thus  stated  by  Mr.  Chancellor  Kent: — 

'^  The  Laws  of  the  United  States^  on  the  subject  of  Con- 
<<  gills  and  Vice-Consuls,  specially  authorise  them  to  receive 
**  the  protests  of  masters  and  others  relating  to  American 
<'  commerce^  and  they  declare  that  Consular  Certificates^ 
"  under  seal  shall  receive  faith  and  credit  in  the  Courts  of  the 
"  United  States.  It  is  likewise  made  their  duty,  where  the 
'^  laws  of  the  country  permit,  to  administer  on  the  personal 
^  estates  of  American  citizens  dy  iug  within  their  consulates, 
"  and  leaving  no  legal  representative,  and  to  take  charge  of 
'^  and  secure  the  effects  of  stranded  American  vessels,  in  the 
^^  absence  of  the  master,  owner,  or  consignee ;  and  they  are 
^'  bound  to  provide  for  destitute  seamen  within  their  con-' 
^'  sulates,  and  to  send  them,  at  the  public  expense,  to  the 
**  United  States.  It  is  made  the.  duty  of  American  Consuls 
'<  and  Commercial  Agents  to  reclaim  deserters,  and  discoun* 
'^  tenance  insubordination,  and  to  lend  their  aid  to  the  local 
**  authorities  for  that  purpose,  and  to  discharge  seamen 
^^  cruelly  treated.  It  is  also  made  the  duty  of  masters  of 
^'  American  vessels,  on  arrival  at  a  foreign  port,  to  deposit 
<^  their  registers,  sea-letters,  and  passports  with  the  Consul, 
**  Vice-Consul,  or  Commercial  Agent,  if  any,  at  the  port ; 
*^  though  this  injunction  only  applies  when  the  vessel  shall 
^  have  come  to  an  entry,  or  transacted  business  at  the  port. 
'^  These  particular  powers  and  duties  are  similar  to  those 
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**  prescribed  to  British  Consuls^  and  to  Consuls  under  the 
"  consular  convention  between  the  United  States  and 
"  France^  in  1788 ;  and  they  are  in  accordance  with  the 
**  usages  of  nations,  and  are  not  to  be  construed  to  the  exclu- 
*'  sion  of  others  resulting  from  the  nature  of  the  consular 
**  appointment.  The  consular  convention  between  France 
^^  and  this  country,  in  1778,  allowed  Consuls  to  'exercise 
*'  police  over  all  vessels  of  their  respective  nation,' '  within 
'^  the  interior  of  the  vessels,'  and  to  exercise  a  species  of 
*^  civil  jurisdiction,  by  determining  disputes  concerning 
'^  wages,  and  between  the  masters  and  crews  of  vessels 
"  belonging  to  their  own  country.  The  jurisdiction  claimed 
"  under  the  consular  convention  with  France  was  merely 
<<  voluntary,  and  altogether  exclusive  of  any  coercive  autho- 
**  rity ;  and  we  have  no  treaty  at  present  which  concedes 
'^  even  such  consular  functions.  The  doctrine  of  our  courts 
"  is,  that  a  foreign  Consul,  duly  recognised  by  our  Grovem- 
'^  ment,  may  assert  and  defend,  as  a  competent  party,  the 
"  rights  of  property  of  the  individuals  of  his  nation,  in  the 
'^  courts  of  the  United  States,  and  may  institute  suits  for  that 
"  purpose,  without  any  special  authority  from  the  party  for 
*^  whose  benefit  he  acts.  But  the  Court,  in  that  case,  said 
'^  that  they  could  not  go  so  far  as  to  recognise  a  right  in  a 
"  Vice-Consul  to  receive  actual  restitution  of  the  property,  or 
*'  its  proceeds,  without  showing  some  specific  power  for  the 
"  purpose  from  the  party  in  interest "  (a). 

CCLVIII.  In  the  last  edition  of  this  work  reference  was 
made  to  certain  general  instructions  issued  in  1846  by  the 
Secretary  of  State  for  the  Foreign  Department  for  the 
r^uktion  of  the  British  Consular  Service.  These  instruc- 
tions have  from  time  to  time  been  revised,  and  are  now 
superseded  by  others  issued  on  January  1,  1879.  From 
these  latter  the  Author  has  been  permitted  to  make  extracts. 
The  following  seem  of  importance  and  to  come  within  the 
scope  of  this  work. 

(a)  KtnCs  Commentaries,  vol.  i.  pp.  42,  43. 
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Introduction* 


"  The  principal  object  of  the  appointment  of  British 
**  Consular  OflScers  in  foreign  countries  is  the  protection 
"  and  the  promotion  of  the  commercial  interests  of  her 
"  Majesty's  subjects. 

**  Their  general  duties  in  this  respect  are  defined  by  law 
"  and  by  treaties. 

'^  It  is  incumbent  on  all  Consular  Officers  tomake  themselves 
"  thoroughly  acquainted  with  all  laws  which  bear  upon  their 
"  functions^and  to  be  conversant  with  all  treaties  which  may 
"  affect  their  official  position.  A  knowledge  of  the  principles 
^^  and  details  of  English  mercantile  law  and  usage  is  indis- 
"  pensable:  and  it  is  equally  necessary  that  Consular  Officers 
"  should  be  well  acquainted  with  the  laws  and  usages  of  trade 
"  in  force  generally  in  the  country,  and  locally  in  the  place,  of 
"  their  residence. 

"  Thedutiesof  Consular  Officers,  however,  are  not  neces- 
"  sarily  limited  to  commercial  matters.  They  must  perform 
**  any  service,  and  be  prepared  to  furnish  any  information,  that 
"  may  be  required  of  them  by  her  Majesty's  Government 
"  within  their  Consular  district." 

Appointment  of  Consular  Officers, 

Paragraph  1. 

"Consular  Officers  are  of  two  classes,  those  appointed  by 
"  Commission  from  the  Crown,  and  those  appointed  by  Com- 
"  missioned  Officers  under  authority  given  by  the  Crown. 
**  Neither  class,  however,  has  power  to  act  until  duly  recognised 
"  by  the  Government  of  the  country  in  which  the  Officer  has 
"  to  reside. 

"  This  recognition,  in  so  far  as  concerns  Consular  Officers 
"  holding  commissions  from  the  Sovereign,  is  given  by  an 
"  instrument  called  an  exequatur,  granted  by  the  Sovereign 
"  or  chief  authority   of  such  country ;  and   the  exequatur 
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^'  is   applied  for  through  the  principal  British  Diplomatic 
"  Officer  residing  at  the  seat  of  government. 

'^  If  the  Consular  Officer  should  himself  be  the  principal 
**  British  Agent  in  the  country  to  which  he  is  appointed,  he 
"  will  personally  apply  for  an  exequatur,  and  in  doing  so  he 
'*  will  forward  to  the  Government  of  the  country  the  Queen's 
"  commission  under  which  he  has  authority  to  act. 

*^  Upon  the  arrival  of  a  Commissioned  Consular  Officer 
^^  at  his  post^  he  will  announce  his  appointment  to  the  local 
'^  authorities,  and  if  his  exequatur  should  not  have  reached 
*^  him,  he  will  request  to  be  allowed  to  fulfil  his  duties  ad 
"  interim  ;  but  this  cannot  be  claimed  as  of  right,  and  must 
*  *  only  be  sought  for  as  a  matter  of  courtesy. 

"  The  recognition  of  Consular  Officers  not  holding  sove- 
'^  reign  commissions  is  usually  given  in  a  less  formal  manner 
"  than  by  sovereign  exequaturs ;  but  the  rule  varies  in 
**  different  countries.  Whatever  it  may  be,  British  Consular 
"  Officers  must  abide  by  it. 

"  The  Consular  Service  consists  of  the  following  ranks: — 
**  Agents  and  Consuls-General;  Consuls-General;  Consuls 
**  Vice-Consuls ;  Consular  Agents ;   Pro-Consuls." 

Rights  and  Privileges  of  Consular  Officers, 

Paragraph  2. 

"  These  are  of  two  kinds :  those  defined  by  treaty,  and 
''  tliose  regulated  by  local  law  or  custom.  Consular  Officers 
"  should  maintain  their  right  to  privileges  or  exemptions 
"  which  by  treaty  or  by  custom  they  may  be  fully  entitled  to 
'^  demand,  but  they  must  not  aim  at  more ;  and  in  any  case  of 
"  difiFerence  of  opinion  between  them  and  officers  of  other 
"  Governments  they  must  avoid  giving  offence,  and  should 
'^  conduct  the  controversy  in  a  spirit  of  eonciliation,  calculated 
"  to  render  unnecessary  the  reference  which,  if  the  difference 
'^  cannot  be  arranged,  must  be  made  by  the  Consular  Officer 
"  to  the  Secretary  of  State  through  the  Diplomatic  Bepre- 
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*^  aentatiye  of  her  Majesty  in  the  country  in  which  he 
"  resides. 

^  Flags. — In  countries  where  it  may  be  the  custom  for 
*^  foreign  Consuls  to  hoist  the  national  flags  of  their 
"  respective  nations  over  their  residences,  the  flag  to  be 
^^  hoisted  by  British  Consular  Officers  is  the  British  union 
"  jack. 

"  It  is  to  be  understood,  however,  that  if  the  regulations  of 
"  the  country  or  of  the  place  in  which  the  Consular  Officer 
'^  resides  do  not  permit  a  display  of  this  kind,  and  that  such 
"  regulations  are  applicable  to  foreign  Consuls  generally,  the 
<^  British  Consular  Officer  will  not  consider  himself  authorised 
'^  to  hoist  the  British  flag. 

*^  When  flags  are  required,  application  should  be  made  to 
"  the  Foreign  Office,  stating  whether  they  are  required  for 
^'  use  on  shore  or  in  boats,  and  what  has  become  of  the  flags 
"  hitherto  in  use." 

Duties  of  Consular  Ojfficers. 
Paragraph  3. 

"  These  may  be  specified  under  the  following  heads  : — 

"  1.  Kiose  enjoined  by  the  Act  6  Geo.  IV.  cap.  87,  com- 
"  monly  known  as  the  Consular  Act,  and  Orders  in  Council 
"  issued  thereunder. 

"  2.  Those  enjoined  by  the  Acts  relating  to  the  Slave 
"  Trade  (see  Paragraph  5). 

"  3.  Those  specified  in  the  Acts  relating  to  the  Mercan- 
'^  tile  Marine,  viz. :  17  &  18  Vict.  cap.  104  ;  18  &  19  Vict 
«'cap.  91;  25  &  26  Vict.   cap.   63;  and  30   &  3X  Vict. 

cap.  24  (i). 

"  4.  Those  required  by  other  Acts  of  Parliament  (c)  or 


i( 


(b)  See  also  86  <$•  37  Ftc^.  cap.  85 ;  39  ^  40  Ftc^.  cap.  80 ;  and  43  <$•  44 
Vict.  cap.  43. 

(c)  See  also,  as  to  enforcement  of  the  Anglo-French  Fishery  Convention 
31  4*  32  Vict,  cap.  45 ;  as  to  attesting  enlisted  soldiers,  42  (^  43  Vict, 
cap.  33,  s.  90 ;  as  to  registration  of  births  and  deaths,  83  (^  34  Vict, 
cap.  14. 
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"  Orders  in  Council,  or  by  instructions  from  the  Secretary 
«  of  State. 

Slave  Trade  Acts. 

Paragraph  5. 

«  These  Acts,  5  Geo.  IV.  cap.  113, 1824,  and  6  &  7  Vict. 
"  cap.  98,  1843,  were  passed  for  the  more  effectual  sup- 
**  pression  of  the  slave  trade ;  and  although  this  traffic 
^*  has  happily  much  decreased,  there  are  places  where  it 
"  is  still  carried  on,  even  in  defiance  of  local  law.  The 
**  attention  of  Consular  Officers  should  therefore  be  directed 
"  to  this  matter ;  they  should  watch  all  undertakings  which 
"  may  be  suspected  of  being  concerned  with  the  slave  trade ; 
*^  and,  whenever  any  act  is  done,  or  is  supposed  to  be  contem- 
"  plated,  which  would  be  contrary  to  treaty,  they  should 
"  forthwith  report  the  same  to  the  Secretary  of  State,  to 
^'  the  commander  of  the  nearest  ship  of  war,  and  to  the  local 
"  authorities." 

On  the  passing  of  the  Act  6  &  7  Vict  cap.  98,  an  ex- 
planatory instniction  was  given  to  her  Majesty's  Consuls. 

In  addition  to  the  above,  the  following  Acts  are  also  in 
force:— 36  &  37  Vict.  cap.  59,  1873 ;  36  &  37  Vict.  cap. 
88,  1873 ;  39  &  40  Vict.  cap.  46,  1876  (rf). 


British  Shipping, 

Paragraph  7. 

Independently  of  the  requirements  of  the  Mercantile 
Marine  Acts,  various  matters  relating  to  British  shipping 
have  to  be  attended  to  by  Consular  Officers. 

"  British  Ships  in  Foreign  Ports, — They  are  to  remember 
**  that  a  British  merchant  ship,  while  in  a  foreign  port,  is 

(d)  See  also  42  ^  43  Vict,  cap.  38, 1879. 
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"  subject  to  the  laws  in  force  at  that  port^  and  that  no  persons 
**  seeking  refuge  on  board  such  ships,  with  a  view  of  evading 
'^  the  local  laws,  can  be  protected  against  the  operation  of 
"  those  laws.  The  ship  affords  no  harbour  to  any  person 
^^  liable  legally  to  be  taken  into  custody ;  and  the  crew 
"  forms  no  exception  to  this  rule. 

**  The  discipline  on  board  a  British  merchant  ship  while 
*^  in  a  foreign  port  is  usually  allowed  to  be  regulated  by 
"  the  master  in  conformity  with  British  law,  and  it  is 
^^  desirable  that  he  should  be  supported  in  maintaining  it. 
"  Consular  Officers  should  assist  shipmasters  in  this  respect, 
"  warning  them,  however,  of  any  local  rules  or  regulations 
**  which  might  interfere  with  their  free  action  in  the 
"  matter. 

"  Whenever  such  rules  are  made  or  altered,  the  Consular 
"  Officer  will  give  due  information  thereof  to  the  Secretary 
«  of  State." 

Trade  and  Commerce. 

Paragraph  8. 

"  It  is  the  duty  of  Consular  Officers  to  protect  and  to 
"  promote  the  lawful  trade  of  Great  Britain  by  every  fair 
'^  and  proper  means,  and  to  uphold  the  rights  and  privileges 
"  of  British  merchants, 

"  Whenever  changes  are  made  which  affect  trade,  either 
^^  as  regards  general  regulation,  or  by  increasing  or  diminish- 
'^  ing  duties  or  charges,  such  changes  are  immediately  to 
"  be  communicated  by  Consular  Officers  to  the  Secretary  of 
"  State,  and  to  be  made  known  to  resident  British  mer- 
"  chants." 

Advice  and  Assistance  to  British  Subjects. 

Paragraph  10. 

^^  Consular  Officers  are  to  give  their  best  advice  and  assis- 
'^  tance,  when  called  upon,  to  her  Majesty's  trading  subjects, 
**  quieting  their  differences,  promoting  peace,  harmony,  and 
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^'  goodwill  amongst  them,  and  conciliating  as  much  as  pos- 
"  sible  the  subjects  of  the  two  countries  upon  all  points  of 
"  difference  which  may  fall  under  their  cognisance.  In  the 
"  event  of  any  attempts  being  made  to  injure  British  sub- 
**  jects,  either  in  their  persons  or  property,  the  Consular 
"  OflScer  will  uphold  their  rightful  interests,  and  the  privi- 
*^  leges  secured  to  them  by  treaty,  by  due  representation 
'^  in  the  proper  official  quarter.  He  will  at  the  same  time 
^^  be  careful  to  conduct  himself  with  mildness  and  modera- 
^'  tion  in  all  his  transactions  with  the  public  authorities,  and 
'^  he  will  not  on  any  account  urge  claims  on  behalf  of  her 
"  Majesty's  subjects  to  which  they  are  not  justly  and  fairly 
"  entitled  (e), 

"  Application  to  British  Minister  when  necessary. — If 
^'  redress  cannot  be  obtained  from  the  local  administration, 
"  or  if  the  matter  of  complaint  be  not  within  their  juris- 
"  diction,  the  Consular  Officer  will  apply  to  her  Majesty's 
"  Minister  in  the  country  wherein  he  resides,  in  order  that  a 
^^  representation  may  be  made  to  the  higher  authorities,  or 
*^  that  other  steps  may  be  taken  in  the  case." 

Naturalised  British  Subjects,     Passports. 

Pabagraph  11. 

^*  Privileges  Abroad, — Holders  of  Certificates  of  Natura- 
"  lisation  who  can  prove  to  Consular  Officers  that  they  are 
^^  entitled  to  British  Consular  protection  abroad  are  to  be 
"  treated  in  every  respect  as  British-born  subjects ;  but  such 
"  Certificates,  if  granted  subsequently  to  the  year  1850,  and 
"  prior  to  May  12,  1870,  do  not. entitle  the  holders  to  any 
"  privileges  out  of  her  Majesty's  dominions,  unless  they  are 
"  provided  with  a  passport  from  the  Secretary  of  State  for 
"  Foreign  Affairs,  or  from  the  Governor  of  any  British 
**  colony  in  which  they  may  have  been  naturalised,  to  enable 
"  them,  for  the  term  therein  specified,  to  travel  abroad  (/). 

(e)  See  also  Circular,  June  13,  1861. 
(/)  Circtdar,  December  8,  1860. 
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**  Persons  naturalised  as  British  subjects  under  the  Act  of 
"33  Vict.  cap.  14,  May  12,  1-870,  receive  at  the  Foreign 
"  Office,  on  production  of  their  certificates  of  naturalisa- 
"  tion,  and  on  satisfactory  proof  of  identity,  passports 
"  unlimited  in  point  of  time,  but  with  the  following  notice 
"  attached : — 

"  *  This  passport  is  granted  with  the  qualification  that 
"  *  the  bearer  shall  not,  when  within  the  limits  of  the  foreign 
"  *  State  of  which  he  was  a  subject  previously  to  obtaining 
^'  '  his  certificate  of  naturalisation,  be  deemed  to  be  a  British 
"  *  subject,  unless  he  has  ceased  to  be  a  subject  of  that  State 
"  *  in  pursuance  of  the  laws  thereof,  or  in  pursuance  of  i^ 
"  *  treaty  to  that  effect.— (33  Vict.  cap.  14.)' 

**  The  restriction,  therefore,  imposed  with  regard  to 
"  persons  naturalised  since  1850  does  not  apply  to  persons 
"  naturalised  since  the  Act  of  1870  {g). 

"  Non-protection  in  Country  of  former  Allegiance,  unless 
**  Denationalised. — Naturalised  British  subjects  cannot  claim, 
"  as  such,  any  privileges  in  the  country  of  which  they  were 
^'  subjects  before  naturalisation,  unless  they  have  been 
"  denationalised  by  the  laws  of  that  country,  or  by  virtue  of 
"  a  treaty." 

Paragbaph  12. 

**  Correspondence  with  Local  Authorities  only. — Consular 
**  Officers  are  not  permitted  to  correspond  direct  with  the 
"  Supreme  Government  of  such  country,  but  only  with  the 
"  local  authorities  of  the  place  at  which  they  are  stationed. 
"  Any  representation  to  the  Supreme  Government  must  be 
^^  made  through  the  regular  diplomatic  channel. 

**  Consular  Service  subordinate  to  the  Diplomatic  Ser- 
"  vice. — The  Consular  Service  is  in  fact  strictly  subordinate 
**  to  the  Diplomatic  Service  (A),  and  the  Diplomatic  Bepre- 
"  sentative  of  her  Majesty  is,  subject  to  the  authority  of  the 
"  Secretary  of  State,  invested  with  full  authority  and  con- 

(f/)  C^cuter,  October  19, 1874. 
W   aVcwtor,  May  2, 1861. 
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"  trol  over  her  Majesty's  Consular  Officers  within  the 
"  country  in  which  he  resides. 

'^  Consular  Officers  to  execute  Instructions  from  Ministers. 
"  It  is  accordingly  the  duty  of  Consular  Officers  at  once  to 
"  execute  any.  instmctions  which  they  may  receive  from  her 
"  Majesty's  diplomatic  representatives,  if  such  instruc- 
**  tions  are  not  inconsistent  or  at  variance  with  any  special 
"  instructions  they  may  have  received  from  the  Foreign 
"  Office ;  but  if  on  these  grounds  (in  consequence  of  any 
"  such  inconsistency  or  variance,  and  giving  due  considera- 
"  tion  to  the  peculiar  circumstances  of  each  case,)  Consular 
"  Officers  should  feel  doubts  as  to  the  propriety  of  carrying  out 
"  the  instructions  of  her  Majesty's  Diplomatic  Representa- 
"  tive,  they  will  lay  before  him  the  grounds  thereof;  and  if, 
*^  notwithstanding,  her  Majesty's  Representative  should 
"  repeat  his  instructions,  the  Consular  Officer  must  obey 
**  them. 

"  In  any  doubtful  cases  Consular  Officers  should  refer  to 
"  her  Majesty's  Representative  for  advice  and  directions 
^^  how  to  act,  and  should  be  guided  by  such  advice  and 
"  directions,  unless  instructions  from  the  Foreign  Office  pre- 
"  scribe  a  different  course." 

Certificates. 
Pabagraph  18. 

"  Consular  Officers  will  be  careful  not  to  grant  a  certifi- 
"  cate  of  any  fact  of  which  they  have  not  accurately  ascer- 
"  tained  the  truth.  It  is  their  duty  to  take  special  care  that 
"  they  are  not  entrapped  into  affi}rding  assistance  to  the 
"  commission  of  fraud  upon  her  Majesty's  Revenue ;  for 
"  a  document  might  be  presented  to  a  Consular  Officer 
"  ostensibly  for  the  sole  purpose  of  procuring  attestation  of 
"  a  signature,  whilst  it  might  be  the  intention  of  the  parties 
"  who  applied  for  attestation  to  use  the  document  in  order  to 
*^  evade  the  Customs  laws,  and  to  give  it  for  that  purpose  a 
"  truthful  character  by  attaching  to  it  the  bignature  of  a 
"  British  functionary. 
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*^  Again,  one  individual  might  wish  to  make  an  affidavit 
*'  detrimental  to  the  character  of  another,  and  if  a  Consular 
**  Officer,  through  ignorance  of  the  matter  referred  to  in  the 
"  affidavit,  were  to  put  his  name  to  it,  though  merely 
"  as  attesting  the  signature,  he  might  thereby  appear  to 
"  give  the  weight  of  his  authority  to  slander,  and  thus 
"  do  an  injury  to  innocent  persons  by  damaging  their  cha- 
"  racters. 

**  Affidavits  for  Law  Courts. — But  Consular  Officers  are 
"  not  to  decline  to  swear  parties  to  affidavits  in  proceedings 
**  pending  in  a  British  Court  of  Justice,  on  account  of  not 
^^  being  themselves  acquainted  with  the  matter  pending  in 
"  such  Court.  On  the  contrary,  they  are  carefully  to  avoid 
'^  creating  obstacles  or  delay  in  legal  proceedings. 

"  In  regard  to  any  such  proceedings  the  Consular  Officer 
^'  only  acts  ministerially  and  as  an  officer  of  the  Court,  and 
^'  he  should  not  assume  to  do  or  exact  more  than  such  an 
"  officer  would  do  in  England,  where  he  could  not  insist  on 
'*  reading  the  affidavits. 

"  Whenever  a  Consul  is  required  to  attest  or  certify  a 
"  document  consisting  of  more  than  one  sheet,  he  will 
"  unite  the  sheets  by  a  tape  or  ribbon  to  the  end  of  the 
"  document  by  means  of  wax  or  wafer,  on  which  he  will 
*^  place  his  official  seal. 

^^  When  depositions  are  taken  on  oath,  the  originals  are 
**  to  be  sent  home  "  (i). 

Vice-consuls^  Consular  Agents^  and  Pro-Consuls, 

Paragraph  19. 

"  Instructions  {j)  . — On  the  arrival  of  a  Superior  Consular 
'^  Officer  at  the  post  to  which  he  is  appointed,  he  will  address 


(t)  Circular^  December  6, 1862. 

(J)  Special  rules  for  the  guidance  of  Vice-Oonsuls  are  given  in  one  of 
the  annexes  to  the  Instmctums, 
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^^  a  circular  letter  to  the  Yice-Consuls  placed  under  his 
'^jurisdiction,  acquainting  them  with  his  appointment^ 
'^  referring  them  to  the  above-mentioned  Instructions,  and 
'^  requiring  them  to  furnish  him  with  all  necessary 
"  reports. 

"  Approval  of  Appointments  by  Secretary  of  State. — In 
'^  case  it  shall  appear  to  the  Superintending  Consul  neces- 
'^  sary  that  a  Vice-Consul  should  be  stationed  at  any  post 
'*  within  his  district  where  no  British  Vice-Consulate  has 
'^  heretofore  existed,  or  whenever  a  vacancy  shall  occur,  he 
"  will  report  the  fact  to  the  Secretary  of  State,  showing  at 
'^  the  same  time  how  far  British  interests  require  such  an 

appointment ;  and  if  suggested  as  expedient,  he  will  sub- 
'^  mit  the  name  of  some  English  merchant  of  respectability 
'^  for  the  appointment,  with  the  grounds  of  his  recommen- 
'^  dation,  transmitting  his  despatch  under  flying- seal  through 
"  her  Majesty's  Minister  or  Chargg  d' Affaires  resident  in 

the  country  in  which  the  Consul  is  stationed ;  but  he  will 

in  no  case  give  him  any  Commission,  or  sanction  to  act  in 

that  capacity,  until  the  approval  of  the  Secretary  of 
"  State  shall  have  been  given.     Upon  the  receipt  of  such 

approval,  the  Superintending  Consul  will  acquaint  the 
''  individual  with  his  appointment  as  Vice-Consul,  and  will 
'^  furnish  him  with  the  necessary  authority  to  act  in  that 
**  capacity,  together  with  Instructions  for  the  guidance  of 
^'  his  conduct  conformable  to  those  under  which  he  himself 
"  is  acting. 

Foreigners. — It  is  to  be  understood  that  no  Vice-Consular 

appointment  is  to  be  suggested,  unless  there  be  a  real 
'^  necessity  for  the  measure ;  that  foreigners  are  not  to 
'^  be  recommended  for  the  appointment  in  preference  to 
*'  duly  qualified  British  subjects ;  and  that  no  foreigner  is 
'^  to  be  appointed  who  cannot  read,  speak,  and  write 
''  English. 

**  Non-Dismissal  by  Consul  without  authority. — The 
"  Superintending  Consul  may  not  dismiss  any  Vice-Consul 
*^  acting  within   his  district   without   the   sanction   of  the 
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^'  Secretary  of  State ;  but  if  he  should  be  of  opinion  that 
^'  good  and  sufficient  grounds  exist  for  the  dismissal  of  a 
**  Vice-Consul,  he  will  give  information  thereof  to  the 
"  Secretary  of  State,  and  await  his  decision  thereon. 

"  Annual  Returns. — At  the  close  of  every  year  the 
**  Superintending  Consul  will  transmit  to  the  Secretary  of 
"  State  a  Return,  according  to  the  form  hereto  annexed, 
*'  of  all  persons  who  may  be  acting  as  Vice-Consuls  or  Con- 
"  sular  Agents  within  his  Consular  jurisdiction. 

"  Consular  Agents. — What  is  here  laid  down  in  regard  to 
"  Vice-Consuls  is  also  applicable  to  Consular  Agents. 

"  Pro-  Consuls. — The  duties  and  powers  of  a  Pro-Consul 
"  are  strictly  limited  to  the  performance  of  notarial  acts 
**  during  the  temporary  absence  of  a  Consul  or  Vice- 
Consul.  Full  instructions  on  this  subject  are  con- 
"  tainedin  the  Circular  of  November  6,  1876,  to  which  par- 
"  ticular  attention  is  directed.  The  names  of  Pro-Consuls 
'^  should  be  included  in  the  Annual  Returns  above  men- 
"  tioned. 

CCLIX.  The  authority  and  powers  of  British  Consuls 
are  also  to  be  found  in  the  statutes  6  George  IV,  cap.  87  (A), 
18  &  19  Vict.  cap.  42 ;  and  also  in  the  statute  passed  in  the 
sixth  year  of  George  IV.  (cap.  78)  relating  to  the  per- 
formance of  quarantine. 

By  the  statute  of  the  12  &  13  Vict.  cap.  68  (Z)  great 
powers  are  given  to  Consuls  for  the  purpose  of  facilitating 
the  marriages  of  British  subjects  {m)  in  foreign  countries. 


{k)  **  To  regulate  the  payment  of  salaries  and  allowances  to  British 
Oonsuls  at  foreign  ports,  and  the  disbursements  at  such  ports  for  certain 
public  purposes/'  §§  16,  IV,  and  22  of  this  statute  are  repealed  by  86  <$• 
87  Vict  cap.  91. 

In  this  statute  the  clauses  which  extend  from  the  tenth  to  the  fifteenth 
relate  to  provisions  for  the  support  of  churches  and  chapels  in  foreign 
ports  and  places  where  a  chaplain  is  appointed  and  maintained  by  sub- 
scription. 

(0  See  also  31  (J-  82  Vict.  cap.  61. 

(m)  Where  both  or  one  of  the  parties  are  or  is  British. 
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It  seems  proper  to  insert  upon  this  subject  the  foUowing^ 
Circular  from  the  British  Foreign  Office : — 

'*  Foreign  Office,  August  20, 1863. 

"  Sir, — Her  Majesty's  Government  having  been  informed 
^^  that,  since  the  passing  of  the  ^  Marriages  in  Foreign 
«  '  Countries  facilitating  Act '  (12  &  13  Vict  cap.  68, 1849), 
"  doubts  have  in  some  instances  arisen  as  to  the  person  by 
"  whom,  and  the  place  where,  marriages  rendered  valid  by 
"  that  Act  are  to  be  solemnised,  I  have  to  inform  you  that 
"  in  pursuance  of  the  Act  in  question,  British  Consuls- 
"  General,  Consuls, — or  any  person  duly  authorised  to  act 
"  in  the  absence  of  such  Consul, — Vice-Consuls,  and  Con- 
^'  sular  Agents  may,  subject  to  the  rules  therein  laid  down, 
"  solemnise  such  marriages,  provided  they  shall  have 
"  previously  received  a  warrant  from  the  Secretary  of 
'^  State  specially  authorising  them  to  solemnise  and  register 
"  marriages,  or  to  allow  marriages  to  be  performed  in  their 

presence.  No  other  persons  whatsoever  are  qualified  by 
^^  the  Act  to  solemnise  marriages,  or  to  allow  them  to  be 
^^  solemnised  by  any  other  person  in  their  presence. 

*^  Any  form  of  ceremony,  according  to  the  creed  of  the 
"  contracting  parties,  may  be  used ;  and  the  religious  portion 
"  of  the  ceremony  may  be  performed  by  a  clergyman  of  any 
'*  denomination,  but  the  presence  of  the  duly  authorised 
"  Consular  Officer  is  necessary  to  render  such  marriage 
'*  valid ;  and  if  the  ceremonial  be  not  that  of  the  Church  of 
"  England  and  Ireland  (n),  which  can  only  be  duly  per- 
**  formed  by  an  ordained  clergyman  of  that  Church,  the 
"  contracting  parties  are  to  make  a  declaration  before  the 
"  Consul,  in  words  prescribed  by  the  Act,  that  they  know 
**  not  of  any  lawful  impediment  why  they  may  not  be  joined 
"  in  matrimony,  and  that  they  call  upon  the  persons  present 
"  to  witness  that  they  take  each  other  respectively  to  be 
"  lawful  wedded  husband  and  wife ;  and  such  declaration, 
"  in  the  absence  of  any  religious  ceremony,  is  sufficient. 

(?»)  Now  Church  of  England. 
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"  The  only  place  where  marriages,  under  this  Act>  may 
**  be  solemnised,  is  the  '  British  Consulate,'  that  is,  the 
"  public  office  of  the  Consul-General,  Consul,  Vice-Consul, 
**  or  Consular  Agent,  as  the  case  may  be ;  and  every  such 
'^  marriage  must  be  solemnised  with  open  doors,  between 
^^  the  hours  of  eight  and  twelve  in  the  forenoon,  in  the  pre- 
"  sence  of  two  or  more  witnesses. 

"  Hence  it  follows  that  no  marriages  performed  at  other 
^'  places  or  under  other  circumi^tances  will  be  valid  under 
*^  this  Act ;  and  accordingly  marriages  cannot  be  solemnised 
*'  under  this  Act  in  any  churches  or  chapels,  even  though 
^^  attached  to  British  Missions  or  connected  with  British 
^^  Consulates  abroad,  nor  can  they  be  solemnised  under  this 
"  Act  by  an  Ambassador,  Minister,  or  other  Diplomatic 
"  Agent  of  the  Crown. 

^'  I  may  add  that  all  marriages  duly  solemnised  according 
'^  to  the  local  law  in  force,  so  as  to  be  valid  by  that  law  in 
*'  the  country  where  they  are  solemnised,  will  be  valid  in 
**  England. 

**  I  am,  &c. 

"  Her  Majesty's  Consul  at  J* 

"  Foreign  Office,  July  1,  1857. 
"  Sir, — In  consequence  of  some  information  which  has 
^  '^  been  communicated  to  this  Office,  I  think  it  right,  after 
"  consulting  the  Law  Officers  of  the  Crown,  to  make  known 
"  generally  to  her  Majesty's  Diplomatic  and  Consular 
^^  Servants  abroad,  that  it  was  the  intent  and  object  of  the 
"  Act  12  &  13  Vict.  cap.  68,  no  less  than  of  the  Act  of 
**  the  4  George  IV.  cap.  91,  to  authorise  the  solemnisation, 
"  in  her  Majesty's  Missions  or  Consulates  abroad,  of  such 
"  marriages  only  as  might  lawfully  be  contracted  and 
"  solemnised  within  her  Majesty's  dominions.  Marriages  of 
^^  British  subjects  domiciled  in  foreign  countries,  which  are 
^^  solemnised  according  to  the  ^  Lex  Loci,'  are  not  affected 
"  by  these  Acts.  But,  it  being  the  law  of  Great  Britain 
^'  and  Ireland  that  marriage  with  a  deceased  wife's  sister 
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"  is  void^  such  a  marriage  would  derive  no  validity  from  the 
^^  circumstance  of  its  being  solemnised  in  a  foreign  country 
"  under  the  4th  George  IV.  cap.  91,  or  12th  and  13th 
"  Vict.  cap.  68,  although  the  law  of  such  country  may  not 
*'  prohibit  such  marriages. 

**  I  have  accordingly  to  instruct  you  hi  all  cases  where 
"  parties  present  themselves  to  be  married  at  your  Consulate, 
"  not  only  to  assure  yourself,  as  far  as  possible,  that  there 
'Ms  no  legal  impediment,  according  to  English  law,  to  the 
''  marriage  of  such  parties,  but  also  to  warn  all  parties 
'^  indiscriminately  that  a  marriage  which  would  not  be  valid 
'^  if  solemnised  in  England  would  be  equally  invalid  if 
'^  solemnised  at  a  British  Mission  or  Consulate,  notwith- 
"  standing  the  *  Lex  Loci '  prevailing  generally  with  regard 
^^  to  marriage  in  the  country  where  the  Minister  or  Consul 
"  resides. 

"  I  am,  &c. 

"  Her  Majesty^i  Qnuul  at  ." 

"Foreign  Office,  November  23, 1872. 

"  Sir, — I  am  directed  by  Earl  Granville  to  inform  you 
"  that  the  Circular  from  this  OflSce  of  March  18,  relating 
^'  to  Mixed  Marriages  under  the  Act  of  Parliament,  12  and 
"13  Vict  cap.  68,  is  hereby  rescinded  and  cancelled. 

"  You  will  perceive,  on  reference  to  the  Act,  that 
"  marriages  under  it  are  legal  when  both  parties  are  British 
"  subjects,  and  also  when  only  one  of  them  is  British ;  but 
"  in  every  case  of  such  a  marriage  being  celebrated  before 
*'  you,  you  will  not  fail  to  inform  the  parties  {o)  that  the 
"  marriage  is  not  necessarily  valid  out  of  her  Majesty's 
'^  dominions,  and  that  they  must  make  themselves  acquainted 
"  with,  and  conform  to  the  requirements  of,  the  law  of  any 
"  country,  not  in  those  dominions,  in  which  h  may  be  of 
"  importance  to  them  that  their  marriage  shall  be  legally 

(o)  In  the  case  of  every  Consular  marriage,  when  both  parties  are 
British  subjects,  and  when  only  one  of  them  is  a  British  subject. — 
Circular,  November  21, 1873. 
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"  recognised  as  valid.  This  being  a  matter  of  considerable 
**  importance,  I  am  to  impress  upon  you  the  necessity  of 
'^  never  on  any  account  omitting  this  warning. 

"  In  the  case  of  a  mixed  marriage,  when  one  of  the  parties 
"  is  a  subject  of  the  country  in  which  the  marriage  is  pro- 
^^  posed  to  take  place,  it  must  be  clearly  understood  that  the 
"  party  who  is  not  a  British  subject  must,  previously  to 
**  being  married  at  the  Consulate,  have  complied  with  the 
"  requirements  of  the  marriage  law  of  such  country  as  far 
**  as  it  may  be  possible  to  do  so,  it  being  obviously  contrary 
"  to  comity  to  permit  the  celebration  of  such  a  marriage  if 
**  these  requirements  are  neglected  when  it  is  practicable  to 
«  fulfil  them. 

"  The  Circular  of  March  18  being  withdrawn,  the  De- 
^^  claration  appended  to  it  will  also,  of  course,  be  no  longer 
"  required.  Its  object  was  to  procure  a  record  of  the 
'^  nationality  of  parties  to  a  marriage,  but  this  end  will  be 
"  answered  by  their  nationality  being  inserted  after  their 
*^  names  in  the  Notices  of  Marriage,  in  the  Notice  Books, 
*^  and  in  the  Registers.  You  will  accordingly  always  insist 
^^  on  this  being  done. 

"  You  will  communicate  a  copy  of  this  Circular  to  any 
"  Vice-Consul  under  your  orders  to  whom  a  Marriage 
"  Warrant  may  have  been  issued  by  the  Secretary  of  State. 

.    "  I  am,  &c. 

"  Her  Majesty's  Consul  at  ." 

CCLIX  (a).  The  following  Instructions  to  Consuls,  pre- 
pared by  the  Board  of  Trade  under  the  Merchant  Shipping 
Act,  1854,  are  selected  as  proper  for  insertion  in  this 
place  (p) : — 

(p)  It  is  stated  that  these  Instructions  are  under  revision,  but  the 
author  conceiTA  that  no  material  alteration  will  have  been  made  in  the 
paraij^aphs  which  are  given  here.  There  are  Amended  Instructions,  issued 
in  August  1877,  having  reference  to  ''  Seamen  discharged  or  left  abroad/' 
the  "Relief  of  Distressed  Seamen/' the  "Relief  of  Masters/'  "Sending 
Distressed  Seamen  home,"  "  Wages  and  Effects  of  Deceased  Seamen." 
There  are  also  Instructions  under  The  Merchant  Shipping  Colonial  Act 
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**  British  Ships. 
"  Ownership, 

"  Sec.  4. — The  recent  changes  in  the  laws  relating  to 
"  navigation  have  removed  many  of  the  conditions  formerly 
"  requisite  to  entitle  a  ship  to  carry  the  British  flag  and  to 
"  claim  British  privileges  and  protection.  A  ship  may 
"  now  be  a  British  ship,  and  yet  have  been  built  at  a  foreign 
'^  port,  and  be  manned  and  commanded  by  foreigners.  The 
*^  sole  requisite  which  remains  is  that  she  be  owned  by  persons 
"  who  owe  allegiance  to  the  British  Crown,  and  are  subject  to 
"  British  law.     These  persons  are  defined  to  be : — 

"  (a)  Natural-bom  subjects,  who  have  not  sworn  allegiance 
**  to  any  foreijgn  State,  or  who,  having  done  so,  have  subse- 
**  quently  sworn  allegiance  to  her  Majesty. 

**  (J)  Persons  who  have  been  made  denizens  or  naturalised, 
"  and  have  subsequently  sworn  allegiance  to  her  Majesty. 

"  (c)  Bodies  corporate,  subject  to  the  laws  of,  and  having 
"  their  principal  place  of  business  in,  some  part  of  her 
"  Majesty's  dominions. 

**  And  with  respect  to  natural-bom  subjects  who  have 
"  sworn  allegiance  to  any  foreign  State,  and  to  persons  who 
^^  have  been  made  denizens  or  naturalised,  it  is  required,  as  a 
"  further  condition,  that  they  shall  either  be  resident  in  the 
**  British  dominions,  or  members  of  a  British  factory,  or 
"  partners  in  a  house  actually  carrying  on  business  in  the 
"  British  dominions." 

**  Simulation  or  Concealment  of  National  Character. 

"  Sec.  19. — It  is,  as  already  noticed,  of  the  utmost  impor- 
"  tance  that  the  single  remaining  condition  requisite  to  give 
"  to  a  ship  the  character  and  privileges  of  a^  British  ship 
"  should  be  strictly  performed ;  and  it  is  also  very  important 

1869,  issued  in  May  1878  and  January  1881;  and  Supplementary  In- 
structions as  to  the  Relief  of  Distressed  Seamen,  issued  in  August  1879, 
February  1880,  and  August  1880. 
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"  that  the  national  character  of  a  ship  should  neither  be  falsely 
'^  assumed  nor  unduly  concealed  ;  so  that,  on  the  one  hand, 
"  her  Majesty's  Government  may  not  be  involved  in  any 
"  difficulties  from  claims  to  protection  on  the  part  of  persons 
"  not  entitled  to  use  the  British  flag,  and  so  that,  on  the  other, 
"  British  ships  may  not,  by  concealing  their  national  character, 
"  attempt  to  avoid  obligations  under  which  they  are  placed  by 
"  British  law.  With  the  view  of  preventing  these  evils,  the 
"  following  offences  are  made  punishable  by  forfeiture,  that  is 
"  to  say:-   - 

"  (a)  Using  the  British  flag  and  assuming  the  British 
"  character  on  board  any  ship  owned,  or  partly  owned,  by 
"  persons  not  duly  qualified,  for  the  purpose  of  making  the 
^*  ship  appear  to  be  a  British  ship,  unless  the  assumption  is 
"  made  either  for  the  purpose  of  escaping  capture  by  an  enemy, 
"  or  by  a  foreign  ship  of  war  in  exercise  of  some  belligerent 
"  right ; 

"  (b)  Carrying  or  permitting  to  be  carried  on  board  a  British 
"  ship  any  papers  or  documents,  or  doing  or  permitting  any- 
"  thing  to  be  done  with  respect  to  such  ship^  with  intention  to 
**  assume  a  foreign  character,  or  to  conceal  the  British  charac- 
"  ter  of  the  ship  from  any  person  entitled  by  law  to  inquire 
"  into  the  same  ; 

"  (c)  The  acquisition  as  an  owner  by  an  unqualified  person 
**  of  any  interest  in  a  ship  assuming  to  be  a  British  ship,  ex- 
"  cept  in  certain  cases  of  descent  and  transmission,  for  which 
"  special  provision  is  made  in  the  Act ; 

"  (rf)  Wilfully  making  a  false  declaration  concerning  the 
"  qualification  for  ownership. 

"  In  order  to  enforce  forfeitures  in  the  above  cases,  Consuls 
"  and  other  public  officers  are  enabled  toseize  and  detain  ships, 
"  and  take  them  for  adjiidication  before  Courts  of  Admiralty, 
"  and  they  are  exempted  from  any  responsibility  on  account  of 
"  the  detention  if  reasonable  grounds  exist  for  the  same.  The 
**  Consul  will,  however,  act  in  this  case  as  in  the  case  of  a 
"  Certificate  of  Registry  improperly  used  (see  paragraph  14)» 
'^  and  will  not  seize  the  ships  unless  he  has  reason  to  believe 

VOL.  II.  X 
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^'  that  the  offence  is  wilful  and  fraudulent^or  that  it  is  intended 
^^  thereby  to  obtain  means  of  committing  piracy,  or  of  avoid- 
**  ing  lawful  capture  by  the  cruisers  of  her  Majesty  or  of  her 
"  allies  in  time  of  war,  or  of  defrauding  the  revenue,  or  of 
*'  doing  any  other  act  manifestly  contrary  to  public  policy. 
**  He  will,  however,  in  every  case  warn  the  parties  of  their 
"  liabilities,  and  will  point  out  that,  in  addition  to  the  for- 
^^  feiture,  any  person  guilty  of  the  offences  secondly  and 
*^  fourthly  above  specified  is  liable  to  be  prosecuted  for  a 
*^  misdemeanor,  and  he  will  also  report  every  such  offence 
^^  to  the  Commissioners  of  Customs  in  London. 

"  Sec.  20. — ^A  ship  is  not  entitled  to  the  privileges  of  a 
'^  British  ship  unless  duly  registered,  as  above  mentioned 
"(paragraph  6);  but  in  order  to  prevent  British  owners 
"  from  attempting  to  evade  British  law  by  not  registering 
"  their  ships,  it  is  provided  that,  so  far  as  regards  payment  of 
"  dues,  liabilities  to  payments  and  penalties,  and  the  punish- 
"  mentof  persons  for  offences  committed  on  board  such  ships 
"  by  persons  belonging  to  them,  ships  belonging  to  persons 
*^  qualified  to  own  British  ships  are  to  be  considered  British 
**  ships,  although  not  registered, 

"  Sec.  21. — In  dealing  with  cases  arising  under  the  above- 
"  mentioned  enactments.  Consuls  will  remember  that,  accord- 
"  ing  to  well-established  principles  of  International  Law,  the 
"  owner  of  any  ship  using  a  national  flag,  and  assuming  an»- 
"  tional  character,  cannot,  upon  any  trial  or  judicial  proceed- 
"  ing,  be  allowed  to  urge  to  his  own  advantage,  or  in  his  own 
"  defence,  that  the  flag  and  character  so  assumed  are  not 
"  the  flag  and  character  which  properly  belong  to  the  ship." 

**  Discipline, 

"  Sec.  100. — The  Consul's  duties  under  this  head  are  ex- 
"  tremely  important;  but,  as  the  mode  in  which  he  must  act 
"  must  depend,  in  a  great  measure,  upon  the  country  in  which 
"  he  is,  and  the  position  and  powers  there  given  to  him,  it  is 
"  impossible  to  lay  down  general  rules  which  will  meet  every 
''  case,  and  he  must  be  ecuided  by  his  own  discretion,  and  by 
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"  such  particular  instructions  as  may  be  given Um  from  time  to 
'^  time.  Sec.  243  contains  a  list  of  the  principal  offences 
*"  committed  on  board  ships^  and  their  respective  punishments; 
"  but  throughout  the  whole  of  the  3rd  part  of  the  Act  will 
"  be  found  provisions  bearing  more  or  less  on  the  subject  of 
"  discipline,  and  upon  the  various  questions  which  arise 
"  between  a  master  and  his  crew. 

*^  In  grave  cases,  however,  which  the  Consul  feels  involve 
"  great  responsibility,  he  will  do  well,  when  practicable,  to 
^^  avail  himself  of  the  assistance  of  a  Naval  Court  in  the 
"  mode  pointed  out  below"  (paragraphs  109  to  123). 

"  Desertion. 

"  Sec.  101.  In  cases  of  desertion,  where  the  foreign 
"  authorities  are  required  by  treaty  to  give  assistance,  or  where 
**  without  such  treaty  they  are  willing  to  do  so,  the  Consul 
"  will,  if  desired  so  to  do  by  the  master,  and  if  satisfied  of  the 
*'  justice  of  the  case,  apply  to  the  local  authorities  to  have  the 
**  deserter  arrested  and  placed  on  board ;  any  expenses,  how- 
**  ever,  attending  this  proceeding  must  in  all  cases  be  paid 
*^  by  the  master." 

"  Interference  of  Foreign  Courts  of  Justice. 

"  Sec.  103.  In  considering  how  far  the  interference  of 
**  foreign  courts  should  be  allowed  or  invoked,  the  first 
"  question  to  be  looked  at  is  whether  there  are  any  treaties 
"  on  the  subject  existing  between  this  country  and  the  country 
"  in  which  the  Consul  is  acting.  To  the  express  stipulations 
"  of  such  treaties,  all  general  rules  of  International  Law  are 
"  subject ;  and  the  Consul  will  therefore  be  guided  by  them 
"  in  the  exercise  of  his  own  functions,  and  will  call  upon 
"  the  local  authorities  to  act  in  accordance  therewith. 

"  Sec.  104.  Subject  to  any  such  treaties  as  aforesaid,  the 
"  Consul  will  remember  that  every  country  has  the  right  of 
"  enforcing  its  own  criminal  law  and  police  regulations  in  its 
**  own  ports  and  harbours,  and  that  if  any  offence  against  such 
^*  laws  or  regulations  is  committed  in  such  ports  or  harbours 

X  2 
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'^  on  board  a  British  tnhip,  the  oflTender  is  liable  to  be  dealt  with 
"  accordingly.  In  such  cases  the  Consul's  duly  will  be  con- 
"  fined  to  seeing  that  the  offender  is  fairly  tried,  and  that 
"  justice  is  properly  administered.  If  the  laws  or  regulations 
"  of  the  place  are  in  fault,  it  will  be  a  matter  for  representation 
**  to  the  British  Minister  in  the  country,  or  to  her  Majesty's 
^*  Secretary  of  State. 

"  Sec.  105.  In  cases  where  the  offence  is  one  which  is 
"  punishable  both  by  the  law  of  the  place,  as  above  mentioned, 
*'  and  also  by  British  law,  as  mentioned  in  paragraph  125, and 
"  where  the  local  authorities  are  willing  to  interfere  if  re- 
**  quired  by  the  Consul  to  do  so,  but  not  otherwise,  he  will 
"  consider  whether  the  ends  of  justice  will  be  best  met  by 
"  calling  for  such  interference,  or  by  sending  the  oflfenderto 
**  trial  in  some  British  court  of  justice.  The  questions  he 
"  will  have  to  consider  are, — which  is  the  speediest  and  most 
"  certain  mode  of  obtaining  justice, — which  course  is  the  best 
"  for  the  convenience  of  the  ship  and  the  witnesses, — and, 
"  above  all,  whether  the  principles  and  practice  of  the  foreign 
"  court  can  be  relied  on,  and  whether  its  proceedings  and 
"  modes  of  punishment  are  such  as  would  be  considered  proper 
**  and  humane  in  this  country. 

"  Sec.  106.  In  any  case  in  which,  from  whatever  cause,  any 
"  British  seaman  is  committed  to  prison  or  otherwise  punished 
"  in  any  foreign  country,  the  Consul  will  see  that  the  place 
"  of  confinement  and  mode  of  treatment  are  such  as  would,  in 
"  this  country,  be  considered  proper  and  humane ;  if  it  is 
"  not,  he  will  report  the  case  to  the  British  Minister  in  the 
"  country,  or  to  her  Majesty's  Secretary  of  State.     * 

"  Sec.  107.  Subject  to  the  exceptions  mentioned  above, 
"  the  Consul  will  remember  that,  according  to  well-established 
"  rules  of  national  law,  a  British  ship  carries  British  law  with 
"  her,  and  that  all  offences  committed  on  board  such  ship  on 
*'  the  high  seas,  and  all  mere  breaches  of  discipline  in  foreign 
**  ports,  as  well  as  all  matters  arising  out  of  the  contract  with 
"  the  crew,  are  to  be  judged  of  by  British  law.  In  some 
"  foreign  countries  the   local  courts   of  justice   will    take 
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*'  notice  of^  and  adjudicate  upon,  such  contracts ;  but  in  these 
^*  cases  it  is  usual  for  such  foreign  courts  to  act^  in  the  case 
"  of  a  British  ship,  not  according  to  their  own  law,  but  ac- 
"  (iording  to  British  law,  so  far  as  the  conotruction  of  the 
"  contract  is  concerned.  Except  in  cases  where  the  Consul 
"  cannot  settle  the  matter  otherwise,  it  is  extremely  un- 
'^  desirable  that  disputes  between  the  masters  and  crews  cf 
^*  British  ships  should  be  taken  into  foreign  courts;  but, 
**  whenever  this  is  done,  the  principles  above  mentioned  should 
*'  be  adhered  to.  The  Consul  should  explain  the  British  law ; 
'^  and  if  this  is  not  followed,  he  should  report  the  case  to  the 
**  British  Minister  or  her  Majesty's  Secretary  of  State. 

^^  Sec.  108.  In  cases  where  British  seamen  are  employed 
"  in  foreign  ships,  the  Consul  will  remember  that,  in  accord- 
'*  ance  with  the  principles  above  mentioned,  they  are,  whilst 
"  so  employed,  subject  to  the  law  of  the  country  to  which  the 
"  ship  belongs,  and  not  to  British  law.  If,  therefore,  the 
^'  Consul  is  called  upon  to  interfere  in  their  behalf,  he  should, 
"  either  in  applying  to  the  local  authorities,  or  in  taking  any 
"  other  steps  that  may  be  necessary,  endeavour  to  obtain  the 
"  assistance  of  the  Consul  of  the  country  to  which  the  ship 
"  belongs." 

CCLIX  (b).  In  the  amended  instructions  to  Consuls 
issued  in  August  1877,  as  already  noticed  (^),  and  having 
special  regard  to  seamen,  there  are  two  passages  which  de- 
serve notice  in  this  work,  as  they  affect  the  international  re- 
lations of  Great  Britain  with  other  countries.  The  first 
passage  comes  under  the  head  ^'  Belief  of  Distressed  Sea- 
men,'* and  is  as  follows  : — 

'^  28.  The  claim  of  seamen  lo  be  relieved  abroad  and  sent 
*^  home  is  subject  to  the  following  regulations,  and  dependent  on 
*^  the  following  conditions,  and  all  expenses  charged  to  the 
"  Board  of  Trade  by  the  Consul  which  are  not  authorised 
'^  by  these  instructions  will  be  liable  to  disallowal.  The 
**  persons  to  be  relieved  under  the  direction  of  the  Board  of 

{q)   Vide  ante,  p.  303,  note  (p). 
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"  Trade  are  seafaring  persons,  being  British  subjects,  who, 
'^  having  been  engaged  either  in  British  merchant  ships,  or  in 
5^  H,M.  ships,  or  in  ships  belonging  to  any  foreign  Power,  or 
"  to  any  foreigner,  are  shipwrecked,  discharged,  or  left  behind, 
'^  and  are  found  in  distress  in  foreign  ports.  In  all  cases  in 
*'  which  seamen  discharged  from  other  than  registered  British 
"  ships  apply  for  relief,  the  Consul,  will  satisfy  himself  that 
"  they  are  bon&  fide  British  subjects,  and  will  report  the  par- 
'^  ticulars  of  their  last  engagement,  and  the  circumstances 
"  under  which  they  became  distressed. 

"  29.  Foreigners  who  have  served  in  British  ships,  and 
*'  who  are  in  distress  within  the  limits  of  the  Consulate,  may 
^^  be  relieved  in  the  same  manner  as  British  seamen,  provided 
"  that  they  cannot  obtain  relief  from  their  own  Consuls^  to  whom 
^^  application  should  always  be  made,  and  their  distress  is 
"  immediately  consequent  upon  and  owing  to  their  employment 
"  under  the  British  flag, ^^ 

Since  these  amended  instructions  were  issued  inter- 
national agreements  have  been  entered  into  by  Great 
Britain  with  Germany,  France,  and  Italy  for  the  mutual 
relief  of  distressed  seamen,  the  effect  of  which  is,  that  the 
Government  of  that  State  whose  flag  the  ship  carries  on 
which  the  distressed  seaman  has  last  served  is  in  the  first 
instance  to  support  the  distressed  seaman. 

The  other  passage  comes  under  the  head  of  **  Wages  and 
Effects  of  Deceased  Seamen,"  and  is  as  follows : — 

"  79.  The  British  Government  have  agreed  with  the 
"  Governments  of  France,  Germany,  Sweden  and  Norway, 
**  to  deliver  to  their  respective  Consuls-General  in  London  the 
"  wages  and  effects  received  by  the  Board  of  Trade  under  the 
"  provisions  of  the  Merchant  Shipping  Act,  1854,  of  seamen 
**  belonging  to  those  countries  who  have  died  on  board  British 
"  merchant  vessels,  and  these  Governments  have  on  their 
"  part  agreed  to  deliver  to  the  nearest  British  Consul  the 
"  property  of  British  seamen  dying  on  board  their  merchant 
"  vessels,  or  on  shore  in  their  territories.  The  Consul  will, 
*^  therefore,  report  to  the  Board  of  Trade  the  particulars  of 
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"  the  deaths  of  such  British  seamen,  receive  their  wages  and 
<^  effects,  deal  with  them,  and  account  for  them  to  the  Board 
*^  of  Trade,  as  if  the  seamen  had  belonged  to  British  ships. 

"  79a.  Copies  of  the  declarations  made  between  the 
"  British  Government  and  the  Governments  of  Denmark  and 
*^  Italy  relative  to  the  disposal  of  the  estates  of  deceased  seamen 
*'  will  be  found  in  the  Appendix,  and  the  Consul  will  hand 
^'  over  the  property  of  deceased  Danish  and  Italian  seamen 
**  (as  provided  for  by  the  terms  of  the  Declarations  aforesaid) 
**  to  their  respective  Consuls,  and  will  account  for  the  property 
**  of  British  seamen  received  from  the  Governments  of 
**  Denmark  and  Italy,  as  if  the  seamen  had  belonged  to 
''  British  ships." 

CCLX.  The  most  instructive  and  remarkable  of  the 
regulations  respecting  Consuls,  promulgated  by  foreign 
Powers  for  the  direction  of  their  own  subjects,  appear  to 
be  the  following  (r): — Those  put  forth  by  Spain  in 
1745,  1817,  1818,  1827  ;  by  France  («),  "  Ordonnances" 
respecting  Consuls  in  Christian  countries,  published  in  1833, 
1846 ;  respecting  Consuls  in  Barbara  and  the  "  ichelles  du 
Levant!'   those   published   in  1836.     Those   put  forth  by 


(r)  De  Martens,  Bee,  de  Tr.  vol.  xxiv.  pp.  331,  332,  recommends  most 
of  these  as  **  lea  plus  indispenaables  k  connaitre  ou  h  consulter." 

(*)  In  the  Code  de  Commerce  are  these  provisions : — 

^'234.  Si,  pendant  le  cours  du  voyage,  il  y  a  n6cessit^  de  radoub,  ou 
d'achat  de  victuaiUes,  le  capitaine,  aprte  Tavoir  constats  par  un  proc^ 
verhal  sign^  des  principaux  de  T^uipage,  pourra,  en  se  faisant  autoriser 
en  France  par  le  trihunal  de  commerce,  ou,  k  d^faut,  par  le  juge  de  paix, 
chez  r^tranger  par  le  consul  fran9ais,  ou,  k  d^faut,  par  le  magistrat  des 
lieux,  emprunter  sur  corps  et  quille  du  vaisseau,  mettre  en  gage  ou 
vendre,  des  marchandises  jusqu'cl  concurrence  de  la  somme  que  les  hesoins 
constats  exigent. 

"  Les  propri^taires,  ou  le  capitaine  qui  les  repr^nte,  tiendront  compte 
des  marohandises  vendues,  d'apr^  le  cours  des  marchandises  de  mSme 
nature  et  quality  dans  le  lieu  de  la  d^harge  du  navire,  k  F^poque  de  son 
arriv^e." 

*^  244.  Si  le  capitaine  ahorde  dans  un  port  stranger,  il  est  tenu  de  se 
printer  au  consul  de  France,  de  lui  faire  un  rapport  et  de  prendre  un 
certiiicat  constatant  Tdpoque  de  son  arriv^e  et  de  son  depart,  I'^tat  et  la 
nature  de  son  chargement." — L.  ii.  t.  iv. 


312  INTERNATIONAL   LAW. 

Sardinia  In  1835;  by  Prussia  {t)  in  1796,  and  in  the  years 
immediately  following,  and  in  the  Constitution  adopted  by 
the  Reichstag  for  the  Confederation  of  the  North  of  Ger- 
many, promulgated  June  14, 1867  {u) ;  by  the  German  Empire 
in  1879  {x)\  by  Brazil  in  1834  ;  by  Denmark  in  1824  ;  by 
Russia  in  1820;  by  Greece  in  1834  (y) ;  but  especially  those 
promulgated  by  the  United  States  of  North  America  in 
1870,  and  since  amended. 

CCLX,  (a).  Consular  Regulations  of  the  United 
States  (z). — The  following  seem  proper  to  be  inserted  in 
this  place :  — 

"  Article  1. 
"  Classes  of  Consular  Officers. 

**  Classification, 

"  1.  The  Consular  Service  of  the  United  States  consists  of 
"  Agents  and  Consuls-General,  Consuls-General,  Vioe-Con- 

{t)  See  Manud  pratique  des  Constdats,  by  De  Mensch. 

(u)  See  also  Ann,  des  Deux  Mondes,  1866-7,  p.  816.  Appendice, 
Oonsulata. 

Abt.  66-  ^  Tout  ce  qui  conceme  les  consulats  de  rAllemagne  du  noid 
est  plac4  sous  la  surveillance  du  praBsidium  f^d^ral,  qui  nomme  les 
consuls  apr^s  avoir  entendu  le  comity  du  conseil  f^d^ral  pour  le  com- 
merce et  rindustrie.  11  ue  pourra  etre  institud  de  nouveaux  consulate 
des  pays  particuliers  dans  le  ressort  des  consuls  f^draux.  Les  consuls 
f(§d^raux  exerceront  les  fonctions  des  consuls  deB  pays  particuliers  non 
repr^sent^s  dans  leur  ressort.  Tons  les  consulats  existans  des  Euts 
particuliers  seront  supprim^  aussitot  que  Torganisation  des  consulats 
fiSd^raux  sera  achev^e  de  telle  manidre  que  le  conseil  f^^ral  aura 
reconnu  que  la  defense  des  int^rets  particuliers  et  de  tous  les  Etats 
fi^^raux  est  assure  par  les  consuls  figd^raux.'* 

{x)  Oesetz  uber  die  Konsvdargerichtsharkeitf  July  10, 1879,  published 
in  the  Deutscher  Beichs^Anzeiger  of  July  21,  1879. 

(y)  See  these  translated  into  French,  in  a  note  to  p.  245  of  De  Martent^ 
Le  Guide  Diphrnatiquef  t.  i. 

It  was  holden  by  Abbott,  O.J.,  at  Nisi  Prius,  that  a  foreign  Consul, 
receiving  a  salary  from  his  own  Qovernment,  cannot  maintain  an  action 
for  the  trouble  and  labour  he  has  been  put  to  in  transacting  business  for 
merchants  here  in  which  he  acted  as  the  officer  of  his  own  Government, 
and  in  conformity  to  their  express  instructions. — De  Leina  v.  Haldimandy 
1  Hyan  Sf  Moody's  l^ep,  p.  45. 

(z)  RegvXations  pMished  for  the  use  of  the  Consular  Service  by  the 
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"  suls-General,  Deputy  Consuls-General,  Consuls,  Vice- 
"  Consuls,  Deputy  Consuls,  Commercial  Agents,  Vice-Com- 
"  mercial  Agents,  Deputy  Commercial  Agents,  Consular 
"  Agents,  Consular  Clerks,  Interpreters,  Marshals,  and 
«  Office-Clerks." 

"  Agent  and  Consul^  General, 

"  2,  The  only  officer  of  this  grade  is  the  Agent  and 
"  Consul-General  at  Cairo.  He  enjoys  a  quasi-diplomatic 
"  position,  so  far  as  the  Porte  may  consent  thereto." 

"  Consuls- General, 

*^  3.  Consulates  General  are  established  by  law  at  Berlin^ 
"  Calcutta,  Constantinople,  Frankfort-on-the-Main,  Halifax, 
"  Havana,  Kanagawa,  London,  Melbourne,  Mexico,  Mon- 
**  treal,  Paris,  Rio  Janeiro,  Rome,  Shanghai,  St.  Petersburg, 
"  and  Vienna." 

'*  Liberia^  Hnytiy  and  Bolivia. 

"  8.  In  Liberia,  Bolivia,  Roumania,  and  Hayti,  the 
**  Consuls-General  are  accredited  as  full  diplomatic  represen- 
"  tatives.  Of  these  officers  the  Consuls-General  in  Hayti 
"  and  Roumania  only  are  charged  with  supervisory  powers." 

"  General  Jurisdiction. 

"  10.  All  Consuls-General  arefurther(a)  charged  with  the 
"  ordinary  duties  of  a  Consul  within  the  prescribed  limits 
'^  of  their  respective  districts,  and  no  one  is  allowed,  while  he 
"  holds  office,  to  be  interested  in,  or  to  transact,  any  business 
^'  as  a  merchant,  factor,  or  broker,  or  any  other  trader,  or  as  a 
"  clerk  or  other  agent  for  any  such  person,  to,  from,  or  within 


United  States:  Washington,  1870.  The  Author  was  indebted  to  the 
courtesy  of  Mr.  Secretary  Fish  for  a  copy  of  this  work.  Since  then  new 
editions  of  these  regulations  have  been  issued  in  1874  and  1881.  Those 
here  inserted  in  this  edition  are  taken  from  the  last  reguhttions  of  1881. 

(a)  In  addition,  that  is,  to  their  duties  of  supervision  of  Consulates 
and  Commercial  Agencies  prescribed  by  Regulation  8. 
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"  the  port,  place,  or  limits  of  his  Consulate-General,  directly 
"  or  indirectly,  either  in  his  own  name  or  through  the  agency 
"  of  any  other  person.'* 

"  Consuls. 
^^  12.  Consuls  are  of  two  classes:  1st.  Those  who  are  not 
"  allowed  to  engage  in  business,  and  whose  salaries  exceed 
"  1000  dollars  per  annum  ;  2nd.  Those  who  are  allowed  to 
**  engage  in  business.  The  former  class  is  known  as  those 
"  embraced  in  Schedule  B.  The  occupations  in  which  they 
*^  may  not  engage  are  the  same  with  those  forbidden  to 
*'  Consuls-General.  The  latter  class  of  Consuls  is  again 
*'  subdivided  into — 1st.  Those  who  are  salaried  (known  as 
*^  Consuls  in  Schedule  C);  and  2nd.  Those  who  are  com- 
"  pensated  from  the  fees  which  they  receive  for  their  services." 

"  Commercial  Agents. 
"  13.  Commercial  Agents  are   full,  principal,  and  per- 
*^  manent  Consular  Officers,  as  distinguished  from  subordi- 
"  nates  or  substitutes." 

These  officers  are  appointed  by  the  President,  and  it  is 
now  usual  to  ask  for  their  formal  recognition  and  for  an 
exequatur. 

"  Vice- Consuls- General^  etc. 
"  15.  Vice-Consuls-General,  Vice-Consuls,  and  Vice- 
"  Commercial  Agents  are  defined  to  be  Consular  Officers 
'*  who  shall  be  substituted  temporarily  to  fill  the  place  of  Con- 
**  suls-General,  Consuls,  and  Commercial  Agents,  when  they 
"  shall  be  temporarily  absent  or  relieved  from  duty," 

"  Deputy  Consuls- General^  etc. 
"  16.  Deputy  Consuls-General,  Deputy  Consuls,  and  De- 
"  puty  Commercial  Agents,  are  Consular  Officers  subordinate 
"  to  their  principals,  and  exercising  the  powers  and  performing 
**  the  duties  within  the  limits  of  the  respective  offices  at  the 
**  same  ports  or  places  where  the  principals  are  located." 

"  Consular  Agents. 
^^  17.  Consular  Agents  are  defined  to  be  Consular  Officers 


UNITED   STATES   CONSULAR   REGULATIONS.  316 

*'  also  subordinate  to  their  principals^  exercising  their  powers 
"  and  performing  their  duties  within  the  limits  of  the  several 
"  Consulates,  but  at  ports  or  places  different  from  those  at 
"  which  the  principals  are  located." 

"  Article  II. 

**  How  Consular  Officers  are  appointed  and  qualified. 

^^  28.  Consuls-General  and  Consuls  are  appointed  by  the 
"  President,  by  and  with  the  advice  and  consent  of  the  Senate. 
"  They  qualify  by  taking  the  prescribed  oath  (a  copy  of 
"  which  is  furnished  by  the  department  for  the  purpose), 
**  and  by  executing  a  bond  to  the  United  States  in  the  form 
"  prescribed  by  the  department." 

*'  Article  V. 

"  The  Privileges  and  Powers  op  Consular 
^  Officers  under  the  Law  of  Nations. 

"  Consular  Privileges  under  Law  of  Nations. 

'^  75.  In  the  early  middle  ages,  and  before  the  establish- 
^^  ment  of  more  or  less  permanent  Legations,  Consuls  appear 
"  to  have  enjoyed  the  right  of  exterritoriality,  and  the 
"  privileges  and  immunities  now  accorded  to  Diplomatic 
"  Representatives.  In  non-Christian  and  semi-civilised 
"  countries,  these  privileges  have,  to  a  large  degree,  been 
"  preserved  to  them,  and  they  have  the  sanction  both  of  treaty 
"  and  usage.  Upon  the  establishment  of  Legations,  how- 
<^  ever,  the  exemptions  and  immunities  granted  to  Consuls 
"  came  to  be  regarded  as  a  limitation  of  the  territorial  rights 
'^  of  the  sovereign,  and  they  have  in  the  process  of  time  been 
"  restricted  to  such  as  are  necessarily  incident  to  the  Consular 
"  Office,  or  have  been  provided  for  by  treaty,  or  are  sup- 
"  ported  by  long-established  custom,  or  the  particular  laws 
"  of  the  place.  A  Consular  Officer  in  civilised  countries 
*'  now  has,  under  public  law,  no  acknowledged  representative 
"  or  diplomatic  character  as  regards  the  country  to  which  he 
*/  is  accredited.     He  has,  however,  a  certain  representative 
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**  character  as  affecting  the  commercial  interests  of  the 
^'  country  from  which  he  receives  his  appointment ;  and  there 
^^  may  be  circumstances^  as,  for  example,  in  the  absence  of  a 
*^  diplomatic  representative,  which,  apart  from  usage,  make 
"  it  proper  for  him  to  address  the  local  government  upon 
^^  subjects  which  relate  to  the  duties  and  rights  of  his  office, 
^*  and  which  are  usually  dealt  with  through  a  Legation." 

"  Ground  and  Extent  of  Aut/iority, 

"  76.  Although  Consuls  have  no  right  to  claim  the  privi- 
"  leges  and  immunities  of  Diplomatic  Representatives,  they 
"  are  under  the  special  protection  of  international  law,  and 
'^  are  regarded  as  the  officers  botliof  the  State  which  appoints 
**  and  the  State  which  receives  them.  The  extent  of  their 
^'  authority  is  derived  from  their  commission  and  their  exe- 
"  quatur ;  and  it  is  believed  that  the  granting  of  the  latter 
"  instrument,  without  express  restrictions,  confers  upon  the 
"  Consul  all  rights  and  privileges  necessary  to  the  performance 
*'  of  the  duties  of  the  Consular  Office ;  and  generally,  a  Con- 
"  sul  may  claim  for  himself  and  his  office  not  only  such  rights 
."  and  privileges  as  have  been  conceded  by  treaty,  but  also 
^'  such  as  have  the  sanction  of  custom  and  local  law,  and  have 
"  been  enjoyed  by  his  predecessors  or  by  Consuls  of  other 
^^  nations,  unless  a  formal  notice  has  been  given  that  they  will 
"  not  be  extended  to  him." 

"  General  Privileges  and  Rights, 

^^  77.  A  Consul  may  place  the  arms  of  his  Government 
^^  over  his  doors.  Permission  to  display  the  national  flag  is 
^*  not  a  matter  of  right,  though  it  is  usually  accorded,  and  it 
"  is  often  provided  for  by  treaty.  He  may  claim  inviolability 
^^  for  the  archives  and  official  property  of  his  office,  and  their 
*^  exemption  from  seizure  or  examination.  He  is  protected 
^^  from  the  billeting  of  soldiers  in  the  consular  residence,  and 
^^  he  may  claim  exemption  from  service  on  juries  and  in  the 
^^  militia,  and  from  other  public  duties.  It  is  probable,  how- 
^'  ever,  that  all  these  privileges  could  not  be  claimed  for 
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**  subordinate  oflScers,  especially  for  those  who  are  citizens  or 
**  subjects  of  the  foreign  State.  The  jurisdiction  allowed  to 
**  Consuls  in  civilised  countries  over  disputes  between  their 
"  countrymen  is  voluntary  and  in  the  nature  of  arbitration, 
"  and  it  relates  more  especially  to  matters  of  trade  and  com- 
"  merce.  A  Consul  is,  however,  under  public  law,  subject  to 
^^  the  payment  of  taxes  and  municipal  imposts  and  duties  on 
**  his  property  in  the  country  or  on  his  trade,  and  generally  to 
*'  the  civil  and  criminal  jurisdiction  of  the  country  in  which  he 
"  resides.  It  is  probable,  if  he  does  not  engage  in  business, 
"  and  does  not  own  real  estate,  that  he  would  not  be  subject  to 
"  arrest  or  incarceration  except  on  a  criminal  charge,  and  in 
"  the  case  of  the  commission  of  a  crime  he  may  either  be 
**  punished  by  the  local  laws,  or  sent  back  to  his  own  country. 
"  In  the  absence  of  a  Diplomatic  Representative,  a  Consul 
"  doubtless  has  the  right  of  access  to  the  authorities  of  the 
^'  State  in  all  matters  appertaining  to  his  ofiSce. 

"  Trading  Consuls. 

"  78.  The  privileges  of  a  Consul  who  engages  in  business 
"  in  the  country  of  his  official  residence  are,  under  intema- 
"  tional  law,  more  restricted,  especially  if  he  is  a  subject  or 
"  citizen  of  the  foreign  State.  If  his  exequatur  has  been 
**  granted  without  limitations,  he  may  claim  the  privileges 
"  and  exemptions  that  are  necessary  to  the  performance  of 
"  the  duties  of  the  office ;  but  in  all  that  concerns  his  personal 
'^  status,  or  his  status  as  a  merchant,  it  is  doubtful  that 
"  he  can  claim  any  rights  or  privileges  not  conceded  to  other 
**  subjects  or  citizens  of  the  State." 

"  In  Mahometan  and  semi-civilised  countries. 

"  79.  In  Mahometan  and  semi-civilised  countries,  the 
"  rights  of  exterritoriality  have  been  largely  preserved,  and 
"  have  generally  been  confirmed  by  treaties  to  Consular 
"  Officers.  To  a  degree  they  enjoy  the  immunities  of  Dip- 
"  lomatio  Representatives,  besides  certain  prerogatives  of 


318  INTERNATIONAL    LAW. 

"  jurisdiction^  together  with  the  rights  of  worship,  and,  to 
"  some  extent,  the  right  of  asylum." 

^^  80.  These  immunities  extend  to  an  exemption  from 
"  both  the  civil  and  criminal  jurisdiction  of  the  country  to 
"  which  they  are  sent,  and  protect  their  household  and  the 
"  effects  covered  by  the  Consular  residence.  Their  personal 
^^  property  is  exempt  from  taxation,  though  it  may  be  other- 
"  wise  with  real  estate  or  moveables  not  connected  with  the 
"  Consulate.  Generally  they  are  exempt  from  all  personal 
'^  impositions  that  arise  from  the  character  or  quality  of 
"  a  subject  or  citizen  of  the  country.'* 

**  Jurisdiction  is  both  Civil  and  Criminal. 

"81.  The  Consular  jurisdiction  in  these  countries  is  both 
^^  civil  and  criminal,  and  has  in  most  cases  been  provided  for 
"  by  the  stipulations  of  treaties.  The  extent  of  its  exercise, 
"  as  well  as  the  penalties  and  punishments  to  be  enforced, 
*'  depend  generally  upon  the  laws  of  his  own  country  to  the 
"  exclusion  of  the  jurisdiction  of  all  local  tribunals/* 

"  Precedence  and  Ceremonial, 

*^  82.  Consuls  have  no  claim,  under  international  law,  to 
**  any  foreign  ceremonial,  and  no  right  of  precedence  except 
"  among  themselves,  and  in  their  relation  to  the  military  and 
"  naval  officers  of  their  own  country.  This  precedence,  as 
**  to  officers  of  the  same  grade  in  the  Consular  Body  of  the 
"  place,  depends  upon  the  date  of  the  respective  exequaturs. 

"  Article  VI. 

"  The  Privileges  and  Powers  op  Consular  Officers 
OF  the  United  States  under  Treaties  and  Con- 
ventions WITH  Foreign  Powers. 

"  General  Considerations. 

"  83.  The  Consuls  must  bear  in  mind  that,  in  the  foUow- 
"  ing  abstract,  it  is  impossible  to  do  more  than  allude  in  a 
"  general  way  to  the  rights  and  privileges  secured  by  treaties. 
"  The  several  Consular  treaties  and  conventions  alluded  to 
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'^  may  be  found  in  Appendix  No.  1,  and  in  each  case  the 
'^  Consul  must  look  there  for  more  detailed  information.  It 
^^  is  also  possible  that  more  extended  rights  may  have  been 
'^  granted  to  Consuls  of  other  nations^  and  that  the  officers  of 
'^  the  United  States  may  be  entitled  to  claim  them  under 
*^  the  clause  known  as  ^  the  most  favoured  nation  clause/  in 
"  a  treaty  with  the  United  States." 

^^  The  department  must  necessarily  trust  to  the  discretion 
^^  of  the  Consul,  on  the  one  hand,  not  to  permit  his  rights  to  be 
"  invaded  without  protest,  nor,  on  the  other  hand,  to  claim 
"  what  he  cannot  maintain.  If  the  rights  thus  secured  by 
'*  treaty  are  in  any  case  invaded  or  violated,  the  Consul  will 
**  at  once  complain  to  the  local  authorities,  to  the  department, 
*^  and  to  his  immediate  superior.  These  complaints  should  set 
"  forth  in  full  all  the  facts  showing  the  invasion  or  violation." 

"  Inviolability  of  the  Archives  and  Papers  of  the  Consulate, 

"  84.  This  is  secured  by  treaties  with  Austria-Hungary, 
"  the  Argentine  Confederation,  Bolivia,  Belgium,  Colombia, 
"  Denmark,  Dominican  Republic,  Ecuador,  France,  Ger- 
"  many,  Greece,  Hayti,  Mexico,  the  Netherlands  (and 
"  colonies).  Orange  Free  State,  Peru,  Portugal,  Salvador, 
**  Sweden  and  Norway,  Switzerland,  Muscat,  and  New 
"  Grenada." 

"  Inviolability  of  the  Consular  Office  and  Dwelling, 

"  85.  This  is  secured  by  treaties  with  Belgium,  Bolivia, 
'*  France,  Germany  (of  Consuls  not  citizens),  Italy,  Muscat, 
*^  and  Salvador ;  but  the  dwelling  cannot  be  used  as  an  asylum. 
<'  It  is  agreed  with  Colombia  that  the  persons  and  dwel- 
**  lings  of  Consuls  are  to  be  subject  to  the  laws  of  the  country, 
"  except  as  specially  exempted  by  treaty.  The  Consulates  in 
*^  Germany  are  not  to  be  made  asylums  for  the  subjects  of 
"  other  powers." 

"  Exemption  from  Arrest. 

**  86.  By  convention  with  Belgium,  Germany,  Nether- 
^^  lands,  and  Italy,  the  Consul  is  exempted  from  arrest,  except 
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"  for  crimes.  By  treaty  with  Turkey  he  is  entitled  to  suit- 
"  able  distinction  and  necessary  aid  and  protection.  In 
"  Muscat  he  enjoys  the  inviolability  of  a  diplomatic  oflScer. 
"  In  Austria-Hungary  and  France  he  is  to  enjoy  personal 
"  immunities  ;  but  in  France,  if  a  citizen  of  France,  or  own- 
"  ing  property  there,  or  engaged  in  commerce,  he  can  claim 
^^  only  the  immunities  granted  to  other  citizens  of  the  coun- 
'*  try  who  own  property,  or  to  merchants.  In  Austria- 
"  Hungary,  if  engaging  in  business,  he  can  be  detained  only 
"  for  commercial  debts.  In  Colombia  the  Consuls  of  the 
'•  United  States  have  no  diplomatic  character.  In  Great 
"  Britain,  Liberia,  Netherlatids  (as  to  colonies'),  Nicaragua, 
*^  and  Paraguay,  they  are  regarded  as  appointed  for  the 
^'  protection  of  trade." 

"  Exemption  from  Obligation  to  appear  as  a  Witness. 

"  87.  This  is  secured  absolutely  by  convention  with 
"  France,  and,  except  for  defence  of  persons  charged  with 
"  crime,  by  conventions  with  Austria-Hungary,  Belgium, 
"  Italy,  and  Salvador.  In  such  case  the  testimony  may  be 
"  taken  in  writing  at  his  dwelling.  If  the  Consul  claims 
"  this  privilege,  he  should,  in  such  case,  offer  to  give  his  evi- 
"  dence  in  the  mode  prescribed  by  the  particular  convention, 
"  and  should  throw  no  impediment  in  the  way  of  the  proper 
"  administration  of  justice  in  the  country  of  his  official 
"  residence." 

"  Exemption  from   Taxation, 

"  88.  When  the  Consul  is  not  a  citizen  of  the  country  in 
"  which  the  Consulate  is  situated,  and  does  not  own  real 
"  estate  therein,  and  is  not  engaged  in  business  therein,  he  is 
^'  secured  against  the  liability  to  taxation  by  treaties  or  con  ven- 
"  tions  with  Austria-Hungary,  Belgium,  Bolivia,  Denmark, 
"  Ecuador,  France,  Germany,  Hayti,  Italy,  the  Netherlands 
"  (and  colonies),  Peru,  Salvador,  Colombia,  and  Mexico,  and 
"  in  Germany  the  official  income  of  a  Consul  is  not  tax- 
"  able ;  but  in  the  Dominican  Republic,  the  Orange  Free  State, 
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*^  Persia,  Portugal,  the  Hawaiian  Islands,  Russia,  and 
"  Switzerland,  if  they  engage  in  business  they  are  subject  to 
"  the  laws  of  the  country.  And  in  general,  if  a  Consular 
"  officer  engages  in  business,  or  owns  property  in  the  country 
^^  of  his  official  residence,  he  cannot  claim  other  exemptions 
"  in  respect  of  such  business  or  property  than  are  accorded 
"  to  citizens  or  subjects  of  the  country." 

**  Exemption  from  Military  Billetiiigs  or  Service  and  Public 

Service. 

"  89.  If  not  citizens  of  the  country  of  their  Consular 
'*  residence  or  domiciled  at  the  time  of  the  appointment  in  it^ 
"  the  exemption  from  military  billetings  or  service  is  secured 
"  by  conventions  with  AustriarHungary,  Belgium,  France, 
*'  Germany,  Netherlands,  and  Italy  ;  and  the  exemption  from 
"  all  public  service  is  secured  by  treaties  with  Denmark, 
**  Germany,  Peru,  San  Salvador,  Colombia  (New  Granada), 
'^  and  Mexico.  In  Colombia,  the  exemption  also  extends  to 
^^  officers,  secretaries,  and  attaches." 

"  Infraction  of  Treaties, 

"  90.  The  right  in  such  case  to  correspond  with  the  local 
"  authorities  is  secured  by  conventions  with  Austria-Hungary, 
"  Belgium,  Colombia,  France,  Germany,  Italy,  Netherlands 
"  (and  Colonies),  and  Salvador ;  and  in  case  the  local  authorities 
"  fail  to  give  redress,  and  there  be  no  Diplomatic  representa- 
"  tive,  they  may  apply  to  the  government," 

"  The  Use  of  the  National  Arms  and  Flags  on  Offices  and 

Dwellings. 

**  91.  The  right  to  place  the  national  arms  and  the  name 
**  of  the  Consulate  on  the  office  is  given  by  treaties  with 
"  Austria-Hungary  and  the  Netherlands  (and  Colonies) ;  on 
"  their  offices  or  dwellings  by  treaty  with  Belgium  and 
"  Germany ;  the  right  to  place  the  national  flag  on  their 
**  dwellings,  except  where  there  is  a  Legation,  by  treaties  with 
"  Austria-Hungary,  Belgium,   and  Germany ;  the  right  to 
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*'  place  the  arms,  name»  and  flag  on  their  offices  or  dwellings 
**  by  treaties  with  France  and  Salvador ;  and  on  their  offices 
"  by  treaty  with  Italy  ;  and  the  right  to  place  the  name  and 
"  flag  on  their  dwellings  by  treaty  with  Colombia." 

"  Depositions. 


u 


92.  The  right  to  take  depositions  is  secured  by  conven- 
"  tions  with  Austria-Hungary,  Belgium,  France,  Germany, 
"  Italy,  Netherlands,  New  Granada,  and  Salvador.  Objeo- 
"  tion  has  been  raised  by  the  German  Government  to  the 
"  taking  of  testimony  by  Consular  officers  of  the  United 
"  States  in  Germany,  except  as  provided  by  Article  IX.  of 
**  the  Treaty  of  1871.  Efforts  have  been  made  to  induce 
**  the  German  authorities  to  permit  testimony  to  be  taken 
"  with  the  same  freedom  as  in  the  United  States,  but 
*'  without  effect,  it  being  stated  that  the  laws  of  Germany 
"  provide  for  letters-rogatory  in  such  cases.'' 

"  Jurisdiction  over  'Disputes  betroeen  Masters^   OffieerSy  and 

Crews. 

"  93.  Exclusive  jurisdiction  over  such  disputes  in  the 
"  vessels  of  the  United  States,  including  questions  of  wages, 
"  is  conferred  by  treaties  or  conventions  with  Austria- 
"  Hungary,  Belgium,  Colombia,  Denmark,  Dominican 
"  Republic,  France,  Germany,  Greece,  Italy,  the  Nether- 
**  lands  (and  Colonies),  Portugal,  !Hussia,  Salvador,  Sweden 
"  and  Norway,  and  Tripoli." 

**  Bight  to  reclaim  Deserters. 

"  94.  The  right  to  reclaim  deserters  from  the  vessels  of 
"  the  United  States  is  conferred  by  treaties  or  conventions 
"  with  Austria-Hungary,  Bolivia,  Belgium,  Colombia, 
"  Denmark,  Ecuador,  France,  Greece,  Germany,  Hanseatic 
"  Republics,  Hawaiian  Islands,  Hayti,  Italy,  Japan,  Mexico, 
"  Madagascar,  the  Netherlands  and  Colonies,  Peru,  Portugal, 
"  Russia,    Salvador,    Sweden     and    Norway,    Dominican 
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"  Republic,  and  Siam ;  but  if  the  deserter  has  committed  a 
"  crime  against  local  law,  the  surrender  will  be  delayed  until 
"  after  punishment." 

"  Salvage  and  Wrecks. 

"  95.  Their  powers  to  adjust  damages  suffered  at  sea,  and 
"  in  matters  of  wrecks  and  salvage,  are  settled  by  treaties  with 
"  Austria-Hungary,  Belgium,  Bolivia,  Borneo,  China,  New 
"  Granada,  Dominican  Republic,  Ecuador,  France,  Germany, 
"  Greece,  Guatemala,  Hawaiian  Islands,  Hayti,  Honduras, 
"  Italy,  Japan,  Lew  Chew,  Liberia,  Madagascar,  Mexico, 
"  Morocco,  Muscat,  Netherlands  (including  Colonies),  Otto- 
"  man  Porte,  Paraguay,  Peru,  Salvador,  Siam,  Spain, 
"  Sweden  and  Norway,  Tripoli,  Tunis,  and  Venezuela.  In 
**  Muscat  and  the  Ottoman  dominions,  they  have  the  right, 
"  in  the  absence  of  the  owner  or  agent,  to  receive  the  property 
"  of  American  citizens  wrecked  or  captured  from  pirates." 

"  Estates  of  Citizens  of  the  United  States — deceased, 

"  96.  In  Austria'Hungary,  Belgium,  Germany,  Italy  and 
"  the  Netherlands  (and  Colonies),  the  local  authorities  are 
"  required  to  inform  Consuls  of  the  death  of  their  country- 
"  men  intestate,  or  without  known  heirs.  In  Germany, 
"  Consuls  have  the  right  to  appear  for  absent  heirs  or  creditors, 
"  until  regularly  authorised  representatives  appear.  In 
"  Peru,  Salvador,  Tunis,  Morocco,  Muscat,  Persia,  and 
*'  Tripoli,  they  may  administer  on  the  property  of  their 
*'  deceased  countrymen.  In  Colombia,  they  may  do  so,  ex- 
**  cept  when  legislation  prevents  it.  In  Costa  Rica,  Hon- 
*<  duras,  and  Nicaragua,  they  may  nominate  curators  to  take 
^*  charge  of  such  property,  so  far  as  local  laws  permit.  In 
^*  Paraguay  they  may  become  temporary  custodians  of  such 
*^  property.  In  Germany,  they  may  take  charge  of  the 
**  effects  of  deceased  sailors." 

*^  Jurisdiction  over  Offences  and  Crimes. 

"  98.  Consuls  have  exclusive  jurisdiction  over  crimes  and 
**  offences  committed  by  citizens  of  the  United   States  in 
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'^  Borneo,  China,  Japan,  Madagascar  and  Siam.  In  Morocco, 
"  Tripoli,  and  Tunis,  the  Consuls  are  empowered  to  assist  in 
*^  the  trial  of  citizens  of  the  United  States  accused  of  murder 
"  or  assault.  In  Persia,  citizens  of  the  United  States 
'^  committing  offences  are  to  be  tried  and  judged  in  the  same 
*^  manner  as  are  the  subjects  or  citizens  of  the  most  favoured 
"  nation. 

"  Americans  committing  offences  in  Turkey  should  be  tried 
"  by  their  Minister  or  Consul,  and  are  to  be  punished  accord- 
^^  ing  to  their  offence,  following  in  this  respect  the  usage 
"  observed  toward  other  Franks ;  but,  in  consequence  of  a 
**  disagreement  as  to  the  true  text  of  the  treaty.  Consuls  in 
"  the  Ottoman  dominions  are  instructed  to  take  the  direo- 
^'  tions  of  the  Minister  of  the  United  States  at  Constantinople, 
"  in  all  cases,  before  assuming  to  exercise  jurisdiction  over 
"  criminal  offences. 

*^  99.  In  China  and  Japan,  the  question  of  the  judicial 
"  authority  of  Consuls  of  the  United  States  over  persons 
"  serving  on  American  vessels  has  been  construed  as  autho- 
'^  rising  Consular  officers  to  assume  jurisdiction  where  offences 
"  are  committed  on  shore  by  foreigners  serving  on  board 
"  American  merchant  vessels,  when  such  foreigners  are 
"  citizens  or  subjects  of  countries  having  no  treaty  engage- 
"  ments  upon  the  subject  with  China  and  Japan,  or  when, 
"  being  subjects  or  citizens  of  Treaty  Powers,  their  own 
"  Consuls  decline  to  assume  jurisdiction.  Under  other 
"  circumstances,  a  Consul  of  the  United  States  in  China 
^*  cannot  entertain  a  criminal  charge  against  a  citizen  or 
"  subject  of  another  Power. 

"  100.  Seamen  serving  on  board  public  vessels  of  the 
"  United  States,  who  have  committed  offences  on  shore  in 
"  Japan  and  China,  are  held  to  be  subject  to  the  jurisdiction 
**  of  the  Consul  of  the  country  under  whose  flag  they  are 
"  serving." 

"  Civil  Jurisdiction. 

"  101.  Jurisdiction  over  civil  disputes  is  conferred  by 
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''  treaties  with  Borneo^  China,  Japan,  Ottoman  Porte, 
*^  Madagascar,  Siam,  Morocco,  Muscat,  Persia,  Tripoli,  Tunis, 
'^  and  the  Samoan  Islands.  This  jurisdiction  is  exclusive 
*^  in  disputes  between  citizens  of  the  United  States.  In 
^'  Persia,  suits  and  disputes  between  Persian  subjects  and 
"  American  citizens  are  to  be  heard  before  the  Persian 
**  tribunal  where  the  Consul  is  located,  and  in  the  presence  of 
**  an  employ^  of  the  ConsuL  In  Japan  it  extends  to  claims 
**  of  Japanese  against  Americans.  In  China,  Siam,  and 
**  Samoa,  the  jurisdiction  is  joint  in  controversies  between 
''  Americans  and  Chinese,  Siamese,  or  Samoans.  In  Mada- 
''gascar,  the  exclusive  jurisdiction  extends  1o  disputes 
**  between  citizens  of  the  United  States  and  subjects  of 
^^  Madagascar.  In  Turkey  there  can  be  no  hearing  in  a 
'^  dispute  between  Turks  and  Americans  unless  the  dragoman 
"  of  the  Consulate  is  present." 
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CHAPTER  IV. 

DECISIONS   OP   MUNICIPAL   TRIBUNALS   AS   TO   CONSULS. 

CCLXI.  A  Consul,  being  a  person  impressed  with  a 
public  character,  is  *^  entitled  "  (as  Lord  Ellenborough  says) 
"  to  privilege  to  a  certain  extent,  such  as  for  safe-conduct ; 
"  and  if  that  be  violated,  the  Sovereign  has  a  right  to  cono- 
"  plain  of  such  violation  "  (a). 

Vattel  complains  that  Wicquefort^  in  his  Treatise  on 
Ambassadors,  denies  to  Consuls  the  jvs  gentium^  while  he 
cites  instances,  which  support  their  claim  to  it.  Sut  these 
instances,  when  examined,  do  not  sustain  the  assertion  of 
Vattel  (*). 

CCLXII.  The  Governor  of  Cadiz  having  arrested  and 
insulted  the  Dutch  Consul,  the  United  Provinces  complained 
to  the  Court  of  Madrid  on  the  ground  that  the  jus  ffentium 
had  been  violated,  and  not  on  the  ground  that  specific  treaties, 
which  was  their  real  vantage-ground,  had  been  disregarded 
by  these  acts. 

The  Dutch  also  made  a  fruitless  endeavour  to  obtain  the 
privilege  of  an  ambassador  for  their  Consul  at  Genoa,  but 
the  Senate  refused  their  claim,  replying  :  *  Qu'ils  ne  le  re- 
"  connoissoient  point  pour  Ministre  public ;  et  que  tout  ce 
"  qu'on  pouvoitdesiddrerd'eux,  c'estoitlajouissancepaisible 
"  des  droits  et  de  privileges  que  la  coustume  attribue  & 
'^  cette  sorte  d'emplois.  Les  Consuls  ne  sont  que  des 
"  marchands,  qui,  avec  leur  charge  de  juge  des  diflferends 
"  qui  peuvent  naistre  entre  ceux  de  leur  nation,  ne  laissent 
*^  pas  de  faire  leur  trafic,  et  d'estre  sujets  a  la  justice  du 

(fl)   Viveash  v.  Becker^  3  Maule  ^'  Selxoyn  Rep.  297.      Vide  post 
(b)   Wicquefort,  L' Amhassadeur  et  aes  Fonctions,  1.  i.  8.  v.  p.  63. 
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^*  Ueu  de  leur  r&idenoe,  tant  pour  le  civil  que  pour  le 
^^  criminel ;  ce  qui  est  incompatible  avec  la  qualite  de 
"  Ministre  public  "  (c). 

In  1634  a  quarrel  took  place  between  the  Republic  of 
Venice  and  the  Papal  Govemment  on  account  of  divers  fla- 
grant and  indefensible  outrages  committed  by  the  Governor 
of  Ancona  against  the  property  and  persons  of  the  Consuls 
of  the  liepublic,  seizing  the  papers  and  goods  of  one,  and 
imprisoning  the  person  of  the  other,  upon  suspicions  wholly 
unsupported  by  proof.  The  ambassador  of  France  inter- 
fered to  mediate  between  the  parties.  But  these  were  cases 
in  which  the  Government  of  Venice  would  have  resented  the 
injury  if  one  of  their  private  citizens  had  been  the  subject 
of  it ;  and  Wicquefort's  position  with  respect  to  the  status 
of  Consuls  is, "  Les  Princes  qui  les  employent  les  protegent, 
^^  comme  personnes  qui  sont  &  leur  service  et  comme  tout 
"  bon  maistre  protege  son  serviteur  et  son  domestique  ;  mais 
"  non  comme  Ministres  publics  "  (rf). 

And  it  is  with  the  instances  cited  by  Wicquefort  before 
his  eyes  that  Bynkershoek,  not  disposed,  it  must  be  pre- 
sumed, to  lower  the  dignity  of  his  country,  remarks :  "  Et, 
^'  si  verum  amamus,  Consules  illi  non  sunt  nisi  Mercatorum 
"  nationis  suae  defensores  et  quandoque  etiam  judices,  quin 
"  fere  ipsi  Mercatores,  non  missi,  ut  principem  suum  repre- 
^'  sentent  apud  alium  principem,  sed  ut  principis  sui  subditos 
^^  tueantur  in  iis,  quad  ad  mercaturam  pertinent,  ssdpe  et  ut 
"  de  iis  inter  eos  jus  dicant "  (e), 

CCLXIII.  In  France  the  law  has  been  very  correctly 
laid  down. 

In  September  1842,  the  Cour  royale  de  Paris  confirmed, 
on  appeal,  the  judgment  of  the  Tribunal  civil  de  la  Seine^  in 
the  matter  of  M.  Carlier  d^Ahaunzay  Marquis  de  la  Fuente 
Hermosa* 

The  Marquis  was  a  Spaniard  by  birth,  and  had  lived  in 
Paris  since  1833.     In  1840  he  had  been  nominated  Consul- 

(c)   Wicquefort,  1.  i.  b.  v.  p.  62.  (d)  Ibid.  p.  63. 

Xe)  Bynkershoek,  Opera,  voL  vi.  p.  482.     De  Foro  Legatarum,  c.  x. 


328  INTERNATIONAL   LAW. 

General  of  the  Republic  of  Uruguay  ;  but  had  not  obtained 
the  exequatur  of  the  French  Government.  He  was  arrested 
by  a  creditor,  and  claimed  exemption  from  civil  process  on 
the  ground  of  his  diplomatic  character.  But  the  French 
Courts  decided  that  the  Consul  had  no  diplomatic  mission, 
and  was  not  entitled  to  the  immunities  of  an  ambassador, 
under  any  circumstances,  and  that  this  proposition  was 
still  more  certain  when  the  Consul  had  not  received  the 
exequatur  of  the  Government  of  the  country  in  which  he  was 
residing  (/). 

The  Cour  royale  of  Aix,  in  the  year  1843,  gave  the 
following  decision  in  the  case  of  M.  SoUer : — 

'^  Attendu  que  si  les  Ambassadeurs  sont  ind^pendants  de 
**  I'autorit^  eouveraine  du  pays  dans  lequel  ils  exercent  leur 
"  ministere,  ce  privilege  n'est  pas  applicable  aux  Consuls ; 

"  Que  ceux-ci  ne  sont  que  des  agents  commerciaux ;  que 
^^  si  les  lois  de  police  et  de  s£curit6  obligent  en  g6n6ral  tous 
*^  ceux  qui  habitent  le  territoire  fran9ais,  il  en  r^sulte  que 
*'  I'^tranger,  qui  se  trouve  meme  casuellement  sur  ce  terri- 
'*  toire,  doit  concourir  de  tousles  moyens  k  faciliter  I'exercice 
"  de  la  justice  criminelle ; 

".  Attendu  que  si  la  convention  diplomatique  dont  le  Con- 
"  sul  d'Espagne  se  pr^vaut  pour  etre  dispense  de  venir 
"  d^poser  devantlacour  ^tait  sans  inconvenient  pour  le  terns 
'^  oii  elle  fut  faite,  alors  que  la  procedure  criminelle  ^tait 
**  secrete,  elle  est  inapplicable  aujourd'hui,  oii,d'aprSs  ledroit 
"  public  qui  nous  r^git,  les  d^bats  sont  publics,  et  oil  les 
"  t^moins  sont  tenus  de  d^poser  oralement  devant  le  jury ; 

"  Mais  attendu  que  le  Consul  est  Stranger ;  qu'il  a  pu 
"  ignorer  I'Sconomie  et  le  mScanisme  de  la  procedure  cri- 
"  minelle  fran9aise,  et  qu'il  y  a  de  la  bonne  foi  dans  son 
"  refus ; 


(/)  Gazette  de*  Tribunaux  (num^ro  4809),  lundi  6  et  mardi  6,  sep- 
tembre  1842.    lb,  (num^ro  4783),  sarnedi  6  aoUt  1842. 

See  also  the  case  of  Hermann  Dekng,  lb.  (num^ro  4890),  dimanche 
9  mai  1841. 
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**  La  cour  declare  n'y  avoir  lieu  k  condamner  M.  Seller  k 
«  Tamende  "  (ff). 

CCLXIV,  The  Civil  tribunals  of  the  United  States  of 
North  America  have  promulgated  the  same  doctrine. 

CCLXV.  In  England  the  status  of  Consuls  has  more 
than  once  been  brought  under  discussion  in  the  Courts  which 
administer  Municipal  Law. 

In  the  tenth  year  of  the  reign  of  George  II.  (1737),  the 
following  case  was  brought  before-  Lord  Chancellor  Talbot : — 

Barbuifs  Case  in  Chancery  (A). 

Barbuit  had  a  commission^  as  Agent  of  Commerce  from 
the  King  of  Prussia,  to  Great  Britain,  in  the  year  1717, 
which  was  accepted  here  by  the  Lords  Justices  when  the 
King  was  abroad.  After  the  late  King's  demise,  his  com- 
mission was  not  renewed  until  1735,  and  then  it  was,  and 
allowed  in  a  proper  manner ;  but  with  a  recital  of  the  powers 
given  him  in  the  commission,  and  allowing  him  as  such. 
These  commissions  were  directed  generally  to  all  the  persons 
whom  the  same  should  concern,  and  not  to  the  King ;  and 
his  business  described  in  the  commissions  was,  to  do  and 
execute  what  his  Prussian  Majesty  should  think  fit  to  order 
with  regard  to  his  subjects  trading  in  Great  Britain ;  to 
present  letters,  memorials,  and  instruments  concerning  trade 
to  such  persons,  and  at  such  places,  as  should  be  convenient, 
and  to  receive  resolutions  thereon ;  and  thereby  his  Prussian 
Majesty  required  all  persons  to  receive  writings  from  his 
hands,  and  give  him  aid  and  assistance.  Barbuit  lived  here 
near  twenty  years,  and  exercised  the  trade  of  a  tallow- 
chandler,  and  claimed  the  privilege  of  an  Ambassador  or 
foreign  Minister,  to  be  free  from  arrests. 

After  hearing  counsel  on  this  point, — 

The   Lord  Chancellor  said :    "  A  bill  was  filed  in  this 


(^)  Hejter,  s.  226,  note. 

De  Martens,  Le  Owide  diplomatique,  t.  i.  p.  298. 

(h)  Cases  in  Equity  under  Lord  Talbot,  p.  281. 
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**  Court  against  the  defendant  In  1725,  upon  which  he  ex- 
"  hibited  his  cross  bill,  styling  himself  merchant.  On  the 
'*  hearing  of  these  causes  the  cross  bill  was  dismissed  ;  and, 
"  in  the  other,  an  account  decreed  against  the  defendant 
"  The  account  being  passed  before  the  Master,  the  defen- 
"  dant  took  exceptions  to  the  Master's  report,  which  were 
^'  overruled ;  and  then  the  defendant  was  taken  upon  an 
"  attachment  for  non-payment,  &c  And  now,  ten  years 
"  after  the  commencement  of  the  suit,  he  insists  he  is  a 
"  public  Minister,  and  therefore  all  the  proceedings  against 
"  him  null  and  void.  Though  this  is  a  very  unfavourable  case, 
**  yet,  if  the  defendant  is  truly  a  public  Minister,  I  think  he 
"  may  now  insist  upon  it,  for  the  privilege  of  a  public 
"  Minister  is  to  have  his  person  sacred  and  free  from  arrests, 
"  not  on  his  own  account,  but  on  the  account  of  those  he 
"  represents ;  and  this  arises  from  the  necessity  of  the  thing, 
"  that  nations  may  have  intercourse  with  one  another  in  the 
^^  same  manner  as  private  persons,  by  agents,  when  they 
"  cannot  meet  themselves.  And  if  the  foundation  of  this  pri- 
'^  vilegeis  for  the  sake  of  the  Prince  by  whom  an  Ambassador 
^^  is  sent,  and- for  the  sake  of  the  business  he  is  to  do,  it  is  im- 
*^  possible  that  he  can  renounce  such  privilege  and  protection; 
'^  for  by  his  being  thrown  into  prison  the  business  mustinevit- 
"  ably  suffer.  Then  the  question  is,  whether  the  defendant 
^'  is  such  a  person  as  7  Anne,  cap.  10,  describes ;  which  is 
"  only  declaratory  of  the  ancient  universal  jm*  gentium.  The 
"  words  of  the  statute  are,  Ambassadors  or  other  public 
"  Ministers^  and  the  exception  of  persons  trading  relates 
"  only  to  their  servants :  the  Parliament  never  imagining 
'^  that  the  Ministers  themselves  would  trade.  I  do  not  think 
"  the  words  Ambassadors  or  other  public  Ministers  are 
^^  synonymous.  I  think  that  the  word  Ambassadors  in  the 
"  Act  of  Parliament  was  intended  to  signify  Ministers  sent 
"  upon  extraordinary  occasions  which  are  commonly  called 
"  Ambassadors  Extraordinary ;  and  public  Ministers ^  in  the 
"  Act,  take  in  all  others  who  constantly  reside  here ;  and 
"  both  are  entitled  to   these  privileges.     The  question  is. 
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"  whether  the  defendant  is  within  the  latter  words.  It  has 
"  been  objected  that  he  is  not  a  public  Minister,  because  he 
"  brings  no  credentials  to  the  King.  Now,  although  it  be 
"  true  that  this  is  the  most  common  form,  yet  it  would  be 
"carrying  it  too  far  to  say  that  these  credentials  are  abso- 
"  lutely  necessary  ;  because  all  nations  have  not  the  same 
'^  forms  of  appointment  It  has  been  said,  that  to  make  him 
"  a  public  Minister  he  must  be  employed  about  State  affairs. 
"  In  which  case,  if  State  affairs  are  used  in  opposition  to 
"  commerce,  it  is  wrong ;  but  if  only  to  signify  the  business 
"  between  nation  and  nation,  the  proposition  is  right ;  for 
"  trade  is  a  matter  of  State,  and  of  a  public  nature,  and  con- 
"  sequently  a  proper  subject  for  the  employment  of  an  Am- 
"  bassador.  In  treaties  of  commerce  those  employed  are  as 
"  much  public  Ministers  as  any  others ;  and  the  reason  for 
"  their  protection  holds  as  strong ;  and  it  is  of  no  weight 
"  with  me  that  the  defendant  was  not  to  concern  himself 
*^  about  other  matters  of  State,  as  if  he  was  authorised  as  a 
'^  public  Minister  to  transact  matters  of  trade.  It  is  not 
^^  necessary  that  a  Minister's  commission  should  be  general 
'^  to  entitle  him  to  protection ;  but  it  is  enough  that  he  is 
"  to  transact  any  one  particular  thing  in  that  capacity,  as 
^'  every  Ambassador  Extraordinary  is ;  or  to  remove  some 
"  particular  difficulties,  which  might  otherwise  occasion  war. 
^^  But  what  creates  my  difficulty  is,  that  I  do  not  think  he  is 
"  entrusted  to  transact  affairs  between  the  two  Crowns :  the 
"  commission  is,  to  assist  his  Prussian  Majesty's  subjects 
"  here  in  their  commerce,  and  so  is  the  allowance.  Now 
"  this  gives  him  no  authority  to  intermeddle  with  the  affairs 
^^  of  the  King,  which  makes  his  employment  to  be  in  the 
"  nature  of  a  Consul.  And  although  he  is  called  only  an 
^^  Agent  of  Commerce,  I  do  not  think  the  name  alters  the 
"  case.  Indeed,  there  are  some  circumstances  that  put  him 
"  below  a  Consul ;  for  he  wants  the  power  of  judicature 
"  wich  is  com  monly  given  to  Consuls.  Also  their  commis- 
"  sion  is  usually  directed  to  the  Prince  of  the  country,  which 
y  is  not  the  present  case ;  but  at  most  he  is  only  a  Consul. 
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"  It  is  the  opinion  of  Barbeyrac,  Wicquefort,  and  others, 
"  that  a  Consul  is  not  entitled  to  the  jus  ffentium  belonging 
^^  to  Ambassadors.  And  as  there  is  no  authority  to  con- 
"  sider  the  defendant  in  any  other  view  than  as  a  Consul, 
'^  unless  I  can  be  satisfied  that  those  acting  in  that  capacity 
"  are  entitled  to  the  jus  ffentium^  I  cannot  discharge  him." 

CCLXVI.  In  1764,  the  case  of  Triquet  v.  Bath  {i)  came 
before  the  King's  Bench,  and  the  great  Lord  Mansfield 
referred  to  the  case  of  Barbuity  in  which  he  had  been 
counsel,  and  said  that  neither  Lord  Talbot,  nor  Lord  Holt, 
nor  Lord  Hardwicke  ever  doubted  that  the  Law  of 
Nations  was  part  of  the  Law  of  England.  This  case 
related  to  the  privileges  of  a  Secretary  of  a  Foreign 
Ambassador. 

In  1767,  the  case  of  Heathfieldy.  Clifton  (j)  came  before 
the  King's  Bench,  in  which  also  the  privileges  of  the  Ambas- 
sador's retinue  were  discussed,  and  Lord  Mansjield  said  :  — 
"  The  privileges  of  public  Ministers  and  their  retinue  depend 
"  upon  the  Law  of  Nations,  which  is  part  of  the  Common 
"  Law  of  England.  And  the  Act  of  Parliament  of  7  Anne, 
'^  c.  12,  did  not  intend  to  alter,  nor  can  alter,  the  Law  of 
"  Nations.  His  Lordship  recited  the  history  of  that  Act, 
^^  and  the  occasion  of  it,  and  referred  to  the  annals  of  that 
"  time.  He  said,  there  is  not  one  of  the  provisions  in  that 
"  Act  which  is  not  warranted  by  the  Law  of  Nations. 

"  The  Law  of  Nations  will  be  carried  as  far  in  England 
'^  as  anywhere,  because  the  Crown  can  do  no  particular 
"  favours  affecting  the  rights  of  suitors,  in  compliment  to 
"  public  Ministers,  or  to  satisfy  their  points  of  honour. 

"  The  Law  of  Nations,  though  it  be  liberal,  yet  does  not 
"  give  protection  to  screen  persons  who  are  not  bona  fide 
**  servants  to  public  Ministers,  but  only  make  use  of  that 
"  pretence  in  order  to  prevent  their  being  liable  to  pay  their 
"  just  debts. 


(0  1  Taunton,  107.  {j)  4  Burrows,  2016. 
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^^  The  Law  of  Nations  does  not  take  in  Consuls,  or  Agents 
"  of  Commerce,  though  received  as  such  by  the  Courts  to 
"  which  they  are  employed.  This  was  determined  in  i?ar- 
"  huifs  case,  which  was  solemnly  argued  before  and  deter- 
'*  mined  by  Lord  Talbot,  on  considering  and  well  weighing 
"  Barbeyrac,  Bynkershoek,  Grotius,Wicquefort,  and  all  the 
*'  foreign  authorities  (for  there  is  little  said  by  our  own 
"  writers  on  this  subject)." 

CCLXVII.  In  1808,  the  case  of  Clarke  v.  Cretico  (A) 
came  before  the  Common  Pleas.  The  defendant  claimed 
exemption  from  arrest,  on  the  ground  of  being  Consul- 
General  of  the  Sublime  Porte ;  and  the  authority  of  Vattel 
was  much  urged  on  his  behalf,  as  well  as  the  doctrine  laid 
down  by  liord  Mansfield  in  the  case  just  cited,  that  the 
Law  of  Nations  was  part  of  the  Law  of  England.  In  this 
case  of  Clarke  v.  Cretico ^  Sir  James  Mansfield,  Chief  Jus- 
tice, said :  ^^  It  has  not  been  clearly  proved  that  the 
^^  defendant  held  the  office  of  Consul  at  the  time  of  the 
"  arrest.  The  general  question  is  undoubtedly  of  impor- 
^'  tance ;  but  it  is  not  necessary  that  the  Court  should  come 
"  to  any  determination  upon  it  at  present.  The  office  of 
^'  Consul  is  indeed  widely  different  from  that  of  an  Ambas- 
'^  sador ;  but  still  the  duties  of  it  cannot  be  performed  by 
^^  a  person  in  prison.  Yet  I  should  have  some  difficulty  in 
"  deciding,  in  opposition  to  Wicquefort,  who  is  an  authority 
"  of  great  weight,  and  without  any  determination  upon  the 
'^  question  (for  in  the  case  before  Lord  Talbot  there  was  no 
"  decision),  that  a  Consul  is  entitled  to  this  privilege.  The 
**  words  of  the  statute  are,  *  Ambassador  or  other  public 
"  *  Minister.'  But  a  Consul  is  certainly  not  a  public  Minister. 
^^  Let  the  case  stand  over  till  it  shall  be  ascertained  by 
^^  further  evidence,  whether  the  appointment  of  the  defendant 
"  has  been  revoked." 

Afterwards  an  affidavit  was  produced,  by  which  it  ap- 
peared that  the  defendant  had  been  dismissed  from  his  office 

(k)  3  Burrows,  1481. 
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in  the  month  of  December  1806,  and  the  rule  was    dis- 
charged. 

CCLXVIII.  Lastly,  in  the  case  of  Viveask  v.  Becker  (l)^ 
which  in  1814  came  before  the  King's  Bench,  Lord  Ellen- 
borough  decided  that  a  resident  merchant  in  London,  i^ho 
had  been  appointed  and  had  acted  as  Consul  to  the  Duke  of 
Oldenburg,  was  not  privileged  from  arrest.  In  this  case 
Lord  Ellenborough,  having  reviewed  the  preceding  cases, 
and  the  doctrine  of  Wicquefort  and  Vattel,  concluded  his 
judgment  in  these  words :  "  Nobody  is  disposed  to  deny 
"  that  a  Consul  is  entitled  to  privileges  to  a  certain  extent, 
'^  such  as  for  safe-conduct ;  and  if  that  be  violated  the 
*'  Sovereign  has  a  right  to  complain  of  such  violation.  This 
^^  consideration  disposes  of  the  authority  which  was  en- 
'^  deavoured  to  be  derived  from  that  case.  Then  it  is  ex- 
^^  pressly  laid  down  that  he  is  not  a  public  Minister,  and 
"  more  than  that,  that  he  is  not  entitled  to  the^w*  gentium. 
^'  And  I  cannot  help  thinking  that  the  Act  of  Parliament^ 
'^  which  mentions  only  ambassadors  and  public  Ministers, 
^^  and  which  was  passed  at  a  time  when  it  was  an  object 
"  studiously  to  comprehend  all  kinds  of  public  Ministers 
"  entitled  to  these  privileges,  must  be  considered  as  dedara- 
"  tory  not  only  of  what  the  Law  of  Nations  is,  but  of  the 
**  extent  to  which  that  law  is  to  be  carried.  It  appears 
"  to  me  that  a  different  construction  would  lead  to  enormous 
"  inconveniences,  for  there  is  a  power  of  creating  Vice-Con- 
"  suls  ;  and  they  too  must  have  similar  privileges.  Thus  a 
"  Consul  might  appoint  a  Vice-Consul  in  every  port,  to  be 
^^  armed  with  the  same  immunities,  and  be  the  means  of 
"  creating  an  exemption  from  arrest  indirectly  which  the 
"  Crown  could  not  grant  directly.  The  mischief  of  this 
*^  would  be  enormous.  In  this  case  it  does  not  appear  that 
"  the  debt  was  not  contracted  before  the  time  of  the  defen- 
"  dant's  having  the  character  of  Consul.  If  we  saw  clearly 
"  that  the  Law  of  Nations  was  in  favour  of  the  privilege,  it 

(/)  3  Matde  ^  Selwtjn  Hep.  297. 
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'  "  would  be  aflTorded  to  the  defendant ;  and  it  would  be  our 
*'  duty  rather  to  extend  than  to  narrow  it.  But  we  are  of 
'^  opinion  that  no  such  privilege  exists,  but  that  this  defen- 
"  dant  is,  like  every  other  merchant,  liable  to  arrest.  Rule 
"  discharged." 

CCLXI!^.  The  English  court  (m)  has  considered  that  a 
Consul  resident  abroad  and  plaintiff  in  a  suit,  is  exempt  from 
the  necessity  of  giving  security  for  costs,  to  which  necessity, 
by  the  general  principle  of  International  Law,  the  foreign 
plaintiff  is  subject  (n).  It  was  holden  in  Sharps  v.  Crispin  {o) 
that  mere  residence  as  a  Consular  officer  in  a  foreign  country 
gives  rise  to  no  inference  of  a  domicil  in  that  country. 
But  if  one  already  domiciled  and  resident  in  such  a 
country  accept  an  office  in  the  consular  service  of  another 
country,  he  does  not  thereby  destroy  his  existing  domicil. 

CCLXX.  Such  being  the  doctrine  of  the  municipal 
courts  of  Great  Britain,  it  remains  to  notice  the  doctrine 
held  by  the  tribunals  of  International  Law  in  that  country. 
The  case  of  The  Indian  Chief  came  before  the  Prize  Court 
in  1800.  In  this  case  a  cargo  seized  as  prize  was  sought  to 
be  exempted  from  the  rights  of  the  belligerent,  upon  the 
ground  that  it  was  the  property  of  the  American  Consul  at 
Calcutta.  Lord  Stowell  said :  "  On  the  part  of  the  claimant 
'^  many  grounds  have  been  taken.  I  am  first  reminded  that 
^^  he  was  American  Consul,  although  it  is  not  distinctly 
"  avowed  that  his  consular  character  is  expected  to  protect 
"  him,  nor  could  it  be  with  any  propriety  or  effect,  it  being 
"  a  point  fully  established  in  these  Courts,  that  the  character 
"  of  Consul  does  not  protect  that  of  merchant  united  in  the 
"  same  person.  It  was  so  decided  on  solemn  argument  in 
"  the  course  of  the  last  war  by  the  Lords,  in  the  cases  of 
*'  Mr.  Gildermester,  the  Portuguese  Consul  in  Holland,  and 
**  of  Mr.  Eykellenburg,  Prussian  Consul  at  Flushing.   These 


(m)  Colebrooke  v.  Jones,  2  Vesey  Hep,  154. 

(n)  Fcelir,  1.  ii.  t.  ii.  c.  2.    Etranger  demandeur, 

(o)  Law  Rep,  1  Prob,  ^  M,  611. 
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**  cases  were  again  brought  forward  to  notice  in  the  case  of 
^'  Mr.  Fenwick,  American  Consul  at  Bordeaux  in  the  begin- 
"  ning  of  this  war,  on  whose  behalf  a  distinction  was  set  up  in 
"  favour  of  American  Consuls,  as  being  persons  not  usually 
''appointed^  as  the  Consuls  of  other  nations  are,  from 
"  among  the  resident  merchants  of  the  foreign  country,  but 
**  specially  delegated  from  America,  and  sent  to  Europe  on 
'^  the  particular  mission,  and  continuing  in  Europe  princi- 
^'  pally  in  a  mere  consular  character.  But  in  that  case,  as 
^^  well  as  in  the  case  of  Sylvanus  Bourne,  American  Consul 
^'  at  Amsterdam,  where  the  same  distinction  was  attempted, 
"  it  was  held  that  if  an  American  Consul  did  engage  in  com- 
^'  merce,  there  was  no  more  reason  for  giving  his  mercantile 
^^  character  the  benefit  of  his  official  character,  than  existed 
"  in  the  case  of  any  other  Consul.  The  moment  he  engaged 
^*  in  trade  the  pretended  ground  of  any  such  distinction 
**  ceased :  the  whole  of  that  question,  therefore,  is  as  much 
"  shut  up  and  concluded  as  any  question  of  law  can  be  "  (;?> 
CCLXXI.  The  same  doctrine  has  been  promulgated  by 
the  Prize  Courts  in  the  United  States  of  America  (y). 


(p)  The  Indian  Chief,  3  C.  Roh,  Adm.  Rep.  26. 
The  Josephine,  4  t6.  26. 
The  President,  6  ib.  277. 
The  Falcon,  6  ib.  197. 

The  Hope  and  otJiers,  Dodson^s  Adm,  Rep,  226,  and  note  D.  at  the  end 
of  the  volume. 

Albrecht  v.  Sussman,  2  Vesei/  8f  Beames'  Chancery  Rqxfrts,  323. 

(q)  American  Reports : — 

Arnold  v.  United  Insurance  Company,  1  Johnson,  863. 

Griswold  v.  Washington,  16  Johnson,  346. 

Kem^s  Comment,  vol.  i.  pp.  44-62. 

See  note  to  American  edition  of  Chitt^s  Vattel,  p.  149,  8.  101. 
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CHAPTER  V, 

CONSULS  IN  THE  LEVANT  AND  CHINA  (a). 

CCLXXII.  The  attributes  and  functions  of  the  Consul 
have  hitherto  been  considered  with  reference  to  the  exis- 
tence of  their  office  in  Christian  countries ;  but,  by  usage, 
practice,  and,  still  more,  by  the  express  stipulations  of  treaty, 
they  have  obtained  a  very  different  status  in  Mahometan  and 
indeed  in  unchristian  dominions.  In  these  countries  they 
have  retained  that  general  character  of  diplomatic  repre- 
sentatives which  they  appear,  from  the  sketch  given  at  the 
beginning  of  this  Part,  to  have  in  earlier  times  possessed 
everywhere,  but  of  which,  in  Christian  countries,  they  have 
subsequently  been  deprived. 

CCLXXIII.  In  almost  all  the  treaties  which,  of  late 
years,  have  been  entered  into  by  European  Powers  with 
Mahometan  States,  the  power  of  criminal  jurisdiction  over 
the  subject  of  the  State  which  the  Consul  represents,  has 
been  stipulated  for  and  conceded  to  that  officer.  In  fact, 
Mahometan  States  have  accorded  to  Europeans  a  privilege 
equivalent  to  that  which  they  would  have  enjoyed  from  a 
concession  of  territory,  viz.,  the  privilege  of  preserving  their 
natural  right,  and  being  subject  to  their  national  jurisdiction 
in  a  foreign  territory  (b).  Consuls  in  the  "  echelles  du 
Levant  "  receive,  on  the  requisition  of  their  ambassador  at 
Constantinople,  letters-patent  from  the  Porte,  called  a  Baraty 
specifying  their  privileges  and  immunities. 


(a)  Tapws  laid  before  ParHamerU  relating  to  the  Jurisdiction  of  her 
Mafestj/s  Consuls  in  the  Levant,  184d. 
(6)  De  Martens,  Le  Guide  d^l.  I  811,  n. 

VOL.  11.  /4 
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CCLXXIV.  In  England  a  corporation  by  the  name  of 
"  the  Governor  and  Company  of  Merchants  of  England 
**  trading  in  the  Levant  Seas  *'  was  created  by  letters-patent 
in  James  I.'s  reign.  These  were  confirmed  by  Charles  II., 
and  were  the  subject  of  various  statutes  in  the  reigns  of 
George  II.  and  George  III ;  but  in  the  sixth  year  of 
George  IV.  the  possessions  and  property  of  the  Company 
were  transferred  to  Government  for  the  public  service  (c). 

CCLXXV.  Provision  was  made  for  the  exercise  of  this 
jurisdiction  in  Mahometan  states  by  a  statute  of  the  British 
Parliament  passed  in  1843  (6  &  7  Vict.  c.  94),  which  recited 
as  follows : — "  Whereas  by  treaty,  capitulation,  grant,  usage, 
^'  sufferance,  and  other  lawful  means,  her  Majesty  hath  power 
"  and  jurisdiction  within  divers  countries  and  places  out  of  her 
"  Majesty's  dominions;  and  whereas  doubts  have  arisen  how 
"  far  the  exercise  of  such  power  and  jurisdiction  is  controlled 
'^  by  and  dependent  on  the  laws  and  customs  of  this  realm,  and 
"  it  is  expedient  that  such  doubts  should  be  removed ;  "  and 
^^  enacted  ^'  that  it  is  and  shall  be  lawful  for  her  Majesty 
**  to  hold,  exercise,  and  enjoy  any  power  or  jurisdiction 
"  which  her  Majesty  now  hath,  or  may  at  any  time  here- 
**  after  have,  within  any  country  or  place  out  of  her  Majesty's 
*'  dominions,  in  the  same  and  as  ample  a  manner  as  if  her 
"  Majesty  had  acquired  such  power  or  jurisdiction  by  the 
*'  cession  or  conquest  of  territory. 

'^  2.  That  every  act,  matter,  and  thing  which  may  at 
"  any  time  be  done  in  pursuance  of  any  such  power  or  juris- 
"  diction  of  her  Majesty,  in  any  country  or  place  out  of  her 
''  Majesty's  dominions,  shall,  in  all  courts,  ecclesiastical  and 
"  temporal,  and  elsewhere  within  her  Majesty's  dominions, 
"  be  and  be  deemed  and  adjudged  to  be,  in  all  cases, 
"  and  to  all  intents  and  purposes  whatsoever,  as  valid  and 
^^  effectual  as  though  the  same  had  been  done  according  to 
*'  the  local  law  then  in  force  within  such  country  or  place." 
This  Act  has  since  received  additions  and  has  finally  been 

(c)  6  Geo,  IK  c.  23. 
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superseded  by  a  statute  consolidating  the  law  upon  the  sub- 
ject, 41  &42  Vict.  c.  67  (rf). 

CCLXXVI.  In  consequence  of  the  provisions  of  the 
first  statute^  two  Orders  in  Council  were  issued  respecting 
the  civil  (e)  and  criminal  (/)  jurisdiction  of  her  Majesty's 
Consuls  in  the  Levant  (ff).  In  the  memorandum  put  forth 
by  the  Foreign  OflSce  (July  2,  1844)  for  the  guidance  of 
the  Consuls  in  the  exercise  of  their  jurisdiction^  the  grounds 
upon  which  it  rests,  and  the  general  manner  in  which  it 
should  be  exercised,  are  very  clearly  stated  in  the  following 
language : — 

"  The  right  of  the  British  consular  officers  to  exercise  any 
"  jurisdiction  in  Turkey,  in  matters  which  in  other  countries 
"  come  exclusively  under  the  control  of  the  local  magistracy, 
"  depends  originally  on  the  extent  to  which  that  right  has 
"  been  conceded  by  the  Sultans  of  Turkey  to  the  British 
'^  Crown,  and  therefore  the  right  is  strictly  limited  to  the 
^^  terms  in  which  the  concession  is  made. 

"  The  right  depends,  in  the  next  place,  on  the  extent  to 
*^  which  the  Queen,  in  the  exercise  of  the  powers  vested  in 
^^  her  Majesty  by  Act  of  Parliament,  may  be  pleased  to 
'<  grant  to  any  of  her  consular  servants  authority  to  exercise 
"  jurisdiction  over  British  subjects,  and  therefore  the  Orders 
"  in  Council  which  may,  from  time  to  time,  be  issued,  are 
"  the  only  warrants  for  the  proceedings  of  the  Consuls,  and 
"  exhibit  the  rules  to  which  they  must  scrupulously  adhere. 

"  This  state  of  things  in  Turkey  is  an  exception  to  the 
"  system  universally  observed  among  Christian  nations. 
"  But  the  Ottoman  emperors  having  waived  in  favour  of 
"  Christian  Powers  rights  inherent  in  territorial  sovereignty, 
*'  such  Christian  Powers,  in  taking  advantage  of  this  conces- 
"  sion,  are  bound  to  provide,  as  far  as  possible,  against  any 
"  injurious  effects  resulting  from  it  to  the  tenitorial  sove- 
^^  reign ;  and  as  the  maintenance  of  order  and  the  repression 


(d)   Vide  ante,  vol.  i.  p.  463.  (e)  October  2, 1848. 

(/)  June  19, 1844.  (g)  JFJmn,  pp.  174-8. 
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**  and  punishment  of  crime  are  objects  of  the  greatest 
"  importance  in  every  civilised  community,  it  is  obligatory 
*^  upon  the  Christian  Powers,  standing  as  they  do  in  Turkey, 
"  in  so  far  as  their  own  subjects  are  concerned,  in  the  place 
^'  of  the  territorial  sovereign,  to  provide  as  far  as  possible 
"  for  these  great  ends  "  (A). 

CCLXXVI  (a).  The  Ordersin  Council  of  1843  and  1844 
have  now  been  superseded ;  and  the  Consular  jurisdiction 
exercised  in  the  Turkish  dominions  other  than  Egypt  is  now 
regulated  by  Orders  in  Council  of  the  dates  following: 
December  12,  1873 ;  July  7,  1874 ;  May  13,  1875 ;  and 
October  26, 1875. 

The  Consular  jurisdiction  in  Egypt  is  regulated  by  a 
separate  Order  in  Council  of  February  5,  1876  (i). 

CCLXXVII.  Five  free  ports  (Canton,  Amoy,  Foo-chow- 
foo,  Ningpo,  Shanghai)  were  established  by  the  Treaty  of 
Nankin,  made  between  Great  Britain  and  China  in  1842, 
and  the  Consuls  resident  at  those  ports  received,  by  the 
subsequen  Commercial  Treaty  of  1 843,  powers  of  a  very 
extended  character,  requiring  in  some  respects  the  exercise 
of  judicial  and  executive  functions.  The  thirteenth  article 
of  this  Treaty  contained  the  following  provisions  with 
respect  to  Consuls : — 

"  Whenever  a  British  subject  has  reason  to  complain  of  a 
*^  Chinese,  he  must  first  proceed  to  the  Consulate,  and  state 
"  his  grievance.  The  Consul  will  thereupon  inquire  into 
^^  the  merits  of  the  case,  and  do  his  utmost  to  arrange  it 
"  amicably.  In  like  manner,  if  a  Chinese  have  reason  to 
^^  complain  of  a  British  subject,  he  shall  no  less  listen  to 
"  his  complaint,  and  endeavour  to  settle   it  in  a  friendly 

(A)  Fynn,  p.  20. 

Annual  Register,  1848,  p.  370. 

Martens,  Nouv.  Rsc,  xzx.  ii.  p.  484. 

Ih,  xxxiy.  p.  418 ;  see  Bections  12, 13,  as  to  Subordinate  Gonflols  and 
Consuls. 

(»)  Vide  ante,  vol  i.  p.  464. 

There  is  a  Oonsular  jurisdiction  regulated  by  Order  in  Council  in  the 
dominions  of  the  Sultan  of  Zanzibar — ante,  vol.  i.  p.  472, 
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'^  manner.  If  an  English  merchant  have  occasion  to  ad- 
^^  dress  the  Chinese  authorities,  he  shall  send  such  address 
"  through  the  Consul,  who  will  see  that  the  language  is 
"  becoming ;  and,  if  otherwise,  will  direct  it  to  be  changed 
"  or  will  refuse  to  convey  the  address.  If,  unfortunately, 
''  any  disputes  take  place  of  such  a  nature  that  the  Consul 
*^  cannot  arrange  them  amicably,  then  he  shall  request  the 
^*  assistance  of  a  Chinese  officer,  that  they  may  together 
*'  examine  into  the  merits  of  the  case  and  decide  it  equitably. 
*^  Regarding  the  punishment  of  English  criminals,  the 
"  English  Government  will  enact  the  laws  necessary  tx)  attain 
*^  that  end,  and  the  Consul  will  be  empowered  to  put  them  in 
"  force ;  and,  regarding  the  punishment  of  Chinese  criminals, 
'^  these  will  be  tried  and  punished  by  their  own  laws,  in  the 
**  way  provided  for  by  the  correspondence  which  took  place 
"  at  Nankin  after  the  concluding  of  the  Peace  "  (  ;). 

CCLXXVII  (a).  By  the  Treaty  of  Tientsin,  1858,  in 
addition  to  the  five  ports  above  named,  eight  ports  were 
opened  to  foreign  trade,  viz.  New-chwang,  Tientsin,  Chefoo, 
Swatow,  and  Taiwan,  ports  on  the  sea;  Hankow,  Kew- 
kiang,  and  Chin-kiang,  ports  on  the  river  Yang-tse. 

The  Chefoo  Convention  of  1876  (which  has  not  yet 
been  ratified),  provides  for  throwing  open  other  sea  and  river 
ports. 

The  jurisdiction  established  under  the  Treaty  of  Nankin, 
from  which  the  13th  Article  was  cited  above,  has  under- 


0')  Annual  Begigter,  1843,  p.  371. 

The  6  Geo.  lY.  c.  87,  which  regulates  the  payment  of  salaries  and 
allowances  to  British  Consuls  at  foreign  ports,  and  the  disbursements 
at  such  ports  for  certain  public  purposes,  contains  various  provisions 
relating  to  Churches  and  Chapla%ns  attached  to  Consulbhips  ;  for  by  this 
Act  the  whole  management  of  the  funds  and  the  regulation  of  the  ex- 
penditure is  under  the  control  of  the  Consul,  and  not  of  the  Ambassador  ; 
and  by  a  strange  anomaly,  in  those  foreign  Courts  where  there  is  an 
Ambassador  and  not  a  Consul  (e,ff,  Berlin,  Dresden,  &c.),  there  is  no 
legislative  provision  for  any  chaplain  at  all.     Vide  mpra,  p.  299. 

For  a  recent  English  code  of  Consular  Regulations  in  China  and  Japan 
see  vol.  i.  p.  472. 
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gone  important  modifications.  Consuls  formerly  exercised 
their  judicial  powers  subject  to  the  Supreme  Court  of 
Hongkong, — an  English  dependency.  But  the  Treaty  of 
Tientsin  authorised  her  Majesty's  Government  to  establish 
and  maintain  in  China  itself  a  Supreme  Court  and  sundry 
Provincial  Courts.  The  "  Supreme  Court  of  China  and 
Japan,"  as  it  is  styled,  has  its  seat  at  Shanghai,  and  the 
Consuls  have  been  made  ex-officio  provincial  judges,  each 
acting  in  his  own  district,  and  exercising  a  jurisdiction 
subordinate  to  that  of  the  Supreme  Court  (A).  The  powers 
of  the  Consuls  were  increased,  and  at  the  same  time  more  pre- 
cisely defined,  by  an  Order  in  Council  of  May  4,  1866  (/). 


(A;)  See  third  Report  of  the  Committee  of  1871,  referred  to  €tfU€,  p. 
270,  ftiid  the  evidence  annexed  to  the  Report. 
(0  Vide  ante,  vol.  i.  p.  472. 
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PART   THE    EIGHTH. 


CHAPTER    I. 

BELIGION  AND  THE   STATE. 

CCLXXVIII.  It  was  stated  in  an  early  part  of  this 
work  (a),  that  the  International  Status  of  Foreign  Spiritual 
Powers,  especially  of  the  Pope^  would  require  a  distinct  and 
separate  consideration. 

It  is  a  subject  to  which  very  slight,  if  any,  allusion  is  to 
be  found  in  writings  of  the  early  International  Jurists. 
Grotius  mentions  the  donation  of  the  Roman  territory  to  the 
Popes  (i),  and  places  among  the  "  unjust  causes  of  war'*'*  the 
papal  claim  of  jurisdiction  over  all  the  nations  of  the  earth 
(c) ;  and  under  the  same  head  (ef),  he  evidently  alludes  to 
the  division  by  Alexander  VI.  of  the  newly-discovered  world 
(a.d.  1494),  between  the  Crowns  of  Portugal  and  Castile 
{e\  perhaps  also  to  the  donation  by  Pope  Julius  II.  (a.d. 
1512)  of  the  kingdom  of  Navarre  to  Ferdinand  of  Arragon, 
because  the  lawful  monarch  (Jean  d' Albret)  had  taken  part 
with  Louis  XI.  of  France  against  the  Pope  and  Ferdinand. 
Grotius  does  not  specifically  mention  these  instances,  but  the 
former,  at  least,  appears  to  have  been  present  to  his  mind, 
when  he  speaks  of  the  untenable  position  of  those  who  assert 
thejic^  EccUsiiB  over  nations  occupying  the  hitherto  unknown 


(a)  VoL  L  ch.  ii.  (6)  DtJ.B.^  P.,  i.  3, 13. 

{e)  Ihid,  1.  u.  22, 14.  (d)  Ibid. 

($)  See  note  of  Gfronovius, 
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part  of  the  earth.  Such  pretensions  are,  he  sajs,  contrarj 
to  the  letter  and  spirit  of  Scripture,  to  the  example  of  our 
Saviour,  from  whom  all  Ecclesiastical  power  is  derived^  and 
to  the  opinion  of  the  early  Fathers  of  the  Church.  A  bishop 
is  required  by  St.  Paul,  among  other  things,  not  to  be  a 
smiter.  To  rule  by  human  force  belongs,  says  St.  Chry- 
sostom,  not  to  bishops,  but  to  kings.  A  bishop  is  to  discharge 
his  office  non  cogendo  sed  persuadendoy  and,  Grotius  con- 
cludes, '^  ex  his  quidem  satis  apparet,  Episcopos,  qua  tales 
^'  sunt,  jus  regnandi  in  homines  humane  more  nullum  habere; 
"  Hieronymus  Regem  et  Episcopum  comparans :  ille  volen^ 
"  tibus  prcBesty  hie  nolentibus  "  {f). 

Besides  these  allusions  to  this  question  of  International 
Law,  other  observations,  more  or  less  bearing  upon  it,  may 
be  found  in  the  work  De  Jure  Belli  et  Pads  {y) ;  but  the 
whole  subject,  in  its  mixed  aspect  both  of  International  and 
Public  Law,  is  dealt  with  by  Grotius  in  a  later  work 
published  after  his  death,  and  entitled  De  imperio  sum» 
marum  potestatum  circa  sacra.  Bynkershoek  (A)  touches 
upon  the  authority  of  the  Canon  Law,  and  the  difficulty 
which,  on  account  of  his  double  allegiancfy  might  istrise 
in  the  case  of  a  delinquent  Cardinal  Ambassador ;  and  in 
his  QucBstiones  Juris  Publiciy  he  has  some  chapters  on  the 
general  subject,  in  which  it  is  not  unimportant,  with  reference 
to  subsequent  observations  on  this  subject,  to  remark,  that 
he  carefully  distinguishes  between  the  cases  of  States  which 
have,  and  those  which  have  not,  an  established  Church  (i). 


(/)  De  J.  B.  et  P.  ii.  32, 14. 

(g)  Grotius  refers  to  the  authority  of  his  fellow-countryman,  Pope 
Adrian  (Adriantts  noster,  qui  Cisalpin4tnini  iMmus  Pontifex  JRomanus  sit), 
as  assertiDg,  with  probability,  that  subjects  may  consider  whether  the 
war  of  their  Government  be  just  or  not. — De  J.  B,  et  P.  1.  ii.  26,  iv.  4. 

(A)  De  Faro  Leg.  xii.  3-4,  xxii.  4,  xxiii.  4. 

(0  "  Quia  Jus  publicum  etiam  in  Sacris  consistit,  ut  aHmonet  Ulpi* 
anus  in  I.  i.  s.  2,  ff.  d.  Just,  et  Jur,,  inde  recte  efficitur,  Sacrorum  quoque 
curam  ad  eum  pertinere,  ad  quem  pertinet  summa  totius  Reipublicse 
potestns.  Scio,  de  eo  arg^imento  integris  Libris  esse  disputatum  in  utram> 
que  partem,  alios  pro  principe  alios  pro  Ecclesia  suffragrium  dedisse,  quin 
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D'Aguesseaa  has  an  elaborate  dissertation  {j)  upon  the 
double  allegiance  of  the  Cardinal,  which  will  be  considered 
in  a  later  chapter  on  this  subject.  Vattel  has  a  chapter  De 
la  Piete  et  de  la  Religion  (A),  which  is  not  characterised  by 
much  force  of  reasoning  or  affluence  of  historical  research, 
and  which  is  chiefly  concerned  with  considerations  appertain- 
ing to  Public  Law.  Later  writers,  especially  Kliiber,  deal 
more  systematically,  though  still  very  scantily,  with  the 
subject.  More  is  to  be  found  in  such  writers  upon  the 
general  question  of  Religion  in  its  connexion  with  the  State  ; 
but  these  observations  seem  generally  to  belong  rather  to 
the  province  of  Public  than  of  International  Jurisprudence 
(/).  The  question  of  the  Right  of  Intervention  on  behalf 
o{  co-religionists^  the  subjects  of  a  foreign  kingdom,  has  been 
considered  in  the  former  volume  of  this  work  (m). 

CCLXXIX.  It  should  be  the  object  of  the  International 
Jurist  to  deal  with  this  difficult  subject,  not  in  a  theological 
but  in  a  strictly  legal  spirit  The  line  of  demarcation  be- 
tween the  two  is  often,  indeed,  very  finely  drawn,  and  it  may 
not  be  always  possible,  especially  in  the  historical  narrative 
which  necessarily  introduces  the  law,  to  avoid  trespassing,  in 
some  degree,  upon  what  may  appear,  when  regarded  from  one 
particular  point  of  view,  to  be  the  exclusive  domain  of 
theology. 

But  there  is  one  rule,  the  observance  of  which  is  essential 
to  the  judicial  discussion  of  this  matter,  namely,  that  an 


et  esse,  qui  inter  Jovem  et  CsBsarem  imperium  diviserint,  sed  qoicquid  illi 
dixerunt,  dizerunt  de  ReUgione  jam  corutittUa,  de  corutituenda  autem  et 
verum  est,  et  utile,  eum,  qui  rerum  civilium  imperio  potitur,  etiam 
sacrorum  esse  potentem.'" — Bytikerahoekj  Q.  /.  P.  1.  ii.  c.  xviii.  et  vide  cc. 
xix.  XX. 

(y)   Vide  pott.  (Jc)  L.  i.  c.  xii. 

(0  E,g,  De  Rayneval,  Instit.  de  Droit  de  la  Nature  et  dee  Oeru,  c.  27. 

De  la  ReUgian  et  du  Calte,  De  Martens,  L  208. 

Vatta,  i.  316-320. 

Oer,  Noodty  Dieeert.  de  Relig.  ab  Imperio ,  Jure  Qentium,  libera. 

Bynkershodt,  De  Cult  a  Beligionis  Peregrirue  apud  veteres  Romanoe. 

(m)  Vol.  i.  pp.  018-838. 
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accurate  statement  of  historical  fact  should  precede  the  at- 
tempt to  lay  down  any  position  or  canon  of  International 
Law,  upon  the  subject  of  the  relations  of  Foreign  Spiritaal 
Powers  with  an  independent  State. 

CCLXXX.  It  is  proposed,  in  the  following  chapters,  to 
treat  of  the  whole  subject  in  the  following  order  :-^ 

1.  Greneral  observations  as  to  the  right  of  the  State  to 
superintend,  within  its  territorial  limits,  all  religious  doctrines 
taught,  and  the  teachers  of  them. — The  early  connexion  of 
the  Christian  Church  with  the  State. 

2.  The  growth  of  the  exterritorial  authority  and  preten- 
sions of  the  Pope. 

3.  The  Corpus  Juris  Canoniciy  the  principles  contained 
therein,  and  iu  subsequent  Bulls,  at  variance  with  Inter- 
national Law. 

4.  The  International  Status  of  the  Papacy,  between  the 
period  of  the  promulgation  of  the  Canon  Law  and  the 
Council  of  Trent. 

6.  The  period  of  the  Council  of  Trent,  and  the  effect  of 
that  Council  upon  International  relations. 
The  Vatican  Council  of  1870. 

6.  The  International  relations  of  the  Papacy  with  foreign 
States  in  which  a  Roman  Catholic   Church  is  established^ 
during  the  period  between  the  Reformation  and  the  present 
time,  especially  with  the  new  Kingdom  of  Italy. — The  hifitory 
of  Concordata. 

7.  The  International  relations  of  the  Papacy  with  foreign 
States  in  which  a  Protestant  Church  is  established.^^Bull(B 
Circumscriptionum, 

8.  The  International  relations  of  the  Papacy  with  foreign 
States  in  which  a  branch  of  the  Catholic  Church  not  in 
communion  with  Rome  is  established;  e.g.  England,  Russia, 
Greece. 

9.  The  Electors,  Ministers,  and  Courts  of  the  Pope,  con- 
sidered in  their  relation  to  foreign  States. 

10.  The  International  Status  of  the  Patriarch  of  Con- 
stantinople. 
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CHAPTER  II. 

GENERAL  OBSERVATIONS  AS  TO  THE  RIGHT  OF  THE 
STATE  TO  SUPERINTEND,  WITHIN  ITS  TERRITORIAL 
LIMITS,  ALL  RELIGIOUS  DOCTRINES  TAUGHT,  AND  THE 
TEACHERS  OP  THEM. — THE  EARLY  CONNEXION  OF 
THE   CHRISTIAN   CHURCH   WITH   THE   STATE, 

CCLXXXI.  "  Itaque  ex  tot  generibus  nullum  est 
^*  animal  pr»ter  hominem,  quod  habeat  notitiam  aliquam 
^^  Dei:  ipsisque  in  hominibus  nulla  gens  est,  neque  tarn 
''  immansueta  neque  tarn  fera,  quaa  non,  etiamsi  ignoret 
"  qualem  habere  Deum  deceat,  tamen  habendum  sciat.*' 
Such  is  the  language  of  Cicero  (a). 

The  influence  of  this  universal  religious  belief  upon  the 
character  and  conduct  of  citizens  has  always  brought  the 
subject  under  the  cognizance  of  the  founders  and  the 
governors  of  States  (b).     In  this  sense  a  great  statesman 

(a)  De  Leg,  i.  c.  yiii.:  Cicero  was  deeply  impiessed  with  the  truth 
that  the  citizen  who  did  not  fear  Qod  could  not  adequately  discharge  any 
high  or  responsible  office  in  the  State,  whether  legal  or  relating  to  the 
administration  of  public  affairs.  See  what  he  says  about  the  Epicureans, 
severely  in  the  De  Legibm^  and  jocosely  in  his  EpUtolcB : — **  Sibi  autem 
indulgentes  et  corpori  deservientes  atque  omnia,  quad  sequantur  in  vita 
qu»que  fugiant,  voluptatibus  et  doloribus  ponderantes  ....  in  hor- 
tulis  suLs  jubeamus  dicere,  atque  etiam  ab  omni  societate  reipublic€B,  cujus 
partem  nee  norunt  ullam,  nee  unquam  nosse  voluerunt,  paullisper  faces- 
sant,  rogemus." — De  Leg.  i.  c.  13  ;  et  vide  c.  15. 

''  Indicavit  mihi  Pansa  mens  Epicureum  te  esse  factum  ....  Sed 
quonam  modo  jus  civile  defended,  quum  omnia  tua  causa  facias  n<m 
civium,'*'-Ep,  ad.  Fam,  12  (Trebatio), 

(6)  Hagonis  Qratii,  De  Imperio  sutntnarum  potestatum  circa  sacra 
Commentarius  Posthumiu . 

Montesquieu,  De  rJSsprit  des  Lois,  1.  zziv.  cc.  14-18. 

Discours,  Rapports,  et  Tramux  in^dits  sur  le  Concordat  de  1801,  les 
articles  organiques,  etc,  etc.,  par  JeatirEtienne  PortaUs :  publics  et  pr^ 
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and  jurist  has  observed,  "  La  religion  en  g6n£ral  est  du 
"  droit  des  gens  "  (c).  The  power  exercised  by  those  who 
claim  to  be  the  authorised  expounders  of  the  Divine  will 
over  the  minds  of  their  disciples  is  necessarily  great,  and 
frequently  unlimited. 

The  reason  of  the  thing  required  that  persons  and 
doctrines  so  intimately  connected  with  the  welfare  of  society 
should  be  in  some  degree  subjected  to  the  inspection  and 
control  of  those  who  were  responsible  for  it.  Thus  Grotiut 
accurately  observes,  '^  Keligio  autem,  quanquam  per  se  ad 
'^  eonciliandam  Dei  gratiam  valet,  habet  tamen  et  suos  in 
''  societate  humana  effectus  maximos.  Neque  enim  immerito 
'^  Plato  religionem  propugnaculum  potestatis  ac  legum  et 
"  honest®  disciplinaB  vinculum  vocat  "  (rf). 

CCLXXXII.  Accordingly,  to  go  back  no  further,  we 
find  that  in  most  of  the  cities  of  Ghreece,  and  especially  in 
Athens,  the  care  of  divine  worship  was  committed  to  the 
magistrate,  who  was  often  also  the  priest  (e). 

Polybius  singled  out  the  religious  instruction  of  the 
Romans  (/),  influencing  as  it  did  both  the  private  conduct 

c6d^8  d*uiie  Introduction,  par  le  Vicomte  FrSderic  PortalU,  Paris,  1845 
{AH,  Organ,  6),  p.  66. 

'*  I,  however,  am  far  from  inculcating  persecution,  although  I  venture 
to  say  that  there  might  be  a  state  of  religion  in  a  country  which  it  might 
be  the  duty  of  the  State  to  prohibit.  Religion  is  not  a  mere  matter  of 
conmierce  between  man  and  his  Creator,  but  a  lively  motive  of  public 
action ;  and  however  it  may  become  matter  of  conscience,  it  must  become 
also,  like  other  things,  a  motive  of  human  conduct,  and,  of  necessity,  a 
subject  of  human  laws.  A  State  has  a  right  to  prohibit  that  of  which 
the  prohibition  is  essential  to  its  security/' — Lord  Wellesley^a  Speeds  m 
the  Houte  of  Lords,  on  the  Motion  for  a  Committee  to  inquire  into  the 
state  of  the  laws  affecting  Roman  Catholic  Subjects,  April  1812. 

(c)  Portalis,  M  sup,  p.  679. 

{d)  Qrotius,  1.  ii.  zz.  44, 3.  He  proceeds  to  cite  some  striking  passage  b 
from  Philo,  Plutarch,  Ohrysippus,  and  Aristotle,  and  the  Roman  Law, 
which  support  this  view. 

(«)  ''  Rez  Anius,  rez  idem  hominum  Phoebique  sacerdos." — Virg,  jEn, 
iii.  80. 

(/)  Speaking  of  Numa,  lAvy  says,  "  Ad  h»c  consultanda  procuran- 
daque,  multitudine  omni  a  vi  et  armis  conversa,  et  animi  aliquid  agendo 
occupati  erant,  et  Deorum  assidua  insidens  cura,  quum  interesse  rebus 
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of  the  citizen  and  the  public  administration  of  the  State^  as 
demonstrative  of  the  superiority  of  their  government  over 
that  of  all  other  nations ;  and  he  contrasts  the  general  faith 
which  prevailed  in  the  acts  of  the  God-fearing  Roman  (^) 
with  the  discredit  universally  attached  to  that  of  the  de- 
generate and  irreligous  Greek  (A). 

Long  after  the  Republic  had  decayed  under  the  fate  which 
this  wise  man  had  foretold  to  it^  the^'t^^  sacrum  was  still  con- 
sidered as  a  part  of  the  public  law  (t),  and  found  its  place  in 
the  laws  of  the  heathen  emperors.  The  celebrated  definition 
of  jurisprudence, "  rerum  divinarum  atque  humanarum  seien" 
"  ftfl,"  viewed  in  this  light,  was  not  so  incorrect  as  is  some- 
times supposed:  it  did  not  necessarily  mean  a  knowledge  of 
theology,  but  rather  a  knowledge  of  the  laws  appertaining  to 
the  status  of  religion  as  one  of  the  established  institutions  of 
the  State  (j). 

CCLXXXIII.  (A)  It  is  true  that  the  great  doctrine  of  the 
Unity  and  Brotherhood  of  the  human  race  revealed  by  our 


humanis  cceleste  numen  videretuTf  ea  pietate  onmiufn  pectora  imbuerat,  ut 
fides  ac  jtt^urandum  proximo  legum  ac  pcmarum  metu,  civitatem  regerent,** 
— L.  i.  c.  21. 

Pofyb,  6,  TL 

{ff)  Oicero's  observatioDs  on  the  College  of  Augurs  are  remarkable : — 
six  children  of  the  principal  Etruscans  were,  he  says,  by  order  of  the 
Senate,  brought  at  one  time  to  Rome, — **  Ne  ars  tanta,  propter  tenuitatem 
hominum,  a  religionis  auctoritate  abduceretur  ad  mercedem." — De  Div. 
i.41. 

'*  Sed  dubium  non  est,  quin  haec  disciplina  et  ars  augurum  evanuerit 
jam  et  yetustate  et  negligentia.  Itaque  neque  illi  assentior,  qui  hanc  sci- 
entiam  negat  unquam  in  nostro  coUegio  fuisse  ;  neque  illi,  qui  esse  etiam 
nunc  putat,  qua  mihi  yidetur  apud  majores  fuisse  dupHciter,  ut  ad 
reipublicse  tempus  nonnunquam,  ad  agendi  consilium  ssepisaime  perti- 
neret." — do,  De  Leg*  ii.  c.  Id ;  et  vide  c,9,etDe  Div,  i.  c.  16. 

Dion,  Hafyc,  L  ii.  c.  16. 

Pblgh,  6,  vi. 

(A)  Yet  a^CicDe  Leg.  ii.  c.  14. 

(f)  Dig.  i.  t.  ii.  2,  De  Just,  et  Jure : ''  Publicum  jus  est  quod  ad  statum 
reipublicffi  Romanee  spectat.  Publicum  jus  in  sacris,  in  saoerdotHbus,  in 
magistratibus  conaistit.^ 

(y)  Byrikershoekj  De  Rdig.  Peregrine.  &c.,  c.  1. 

(k)  Laurent,  Hist,  du  Droit  des  Oens,  t.  iii.  p.  367. 
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Saviour^  was  wholly  opposed  to  the  opinions  and  belief  and 
to  the  philosophy  of  the  ancients :  and  against  it  the 
Emperor  Julian  loudly  and  eagerly  protested.  But  id  the 
provisions  of  the  Roman  Law,  as  in  those  of  die  laws  of 
other  countries  with  respect  to  religion,  thus  incorporated 
with  the  constitution  of  the  State,  we  read  the  great  truth 
that  the  State  is  not  a  mere  mechanical  institution  concerDcd 
solely  with  the  external  life  of  its  citizens,  but  that  it  is 
built  (0  of  necessity  upon '  foundations,  of  a  moral  and 
spiritual  .character,  and  that  this  character  is  the  principal 
element  of  its  strength,  and  the  real  spring  of  its  continued 
existence. 

CCLXXXIV.  The  introduction  of  Christianity  tended 
still  further  to  strengthen  those  foundations,  adding  the 
sanctions  of  the  Creator's  revealed  will  (m)  to  the  voice  of 
conscience  and  the  instinctive  sense  of  right  and  wrong  by 
which  the  duties  of  the  citizen  were  supported  and  enforced. 

At  the  same  time  the  origin  and  nature  of  Christianity 
rendered  its  incorporation  into  the  State,  in  the  manner  in 
which  Pagan  worship  had  been  incorporated,  impossible. 

The  Church  began  by  direct  and  uncompromising  hostility 
to  the  existing  religion  of  the  State  (n),  with  which  it  refused 
to  be  in  any  way  identified,  and  of  which  it  was  necessarily 
altogether  intolerant.  The  maxim  of  later  times,  ^*  Cujus 
"  est  regioy  illius  est  religioy^  is  blasphemous  in  theory  and 
false  in  fact  {o). 

(l)  ^'  Denique  in  his  delinquendi  est  gravius  pericnlum,  ubi  Fides 
yiolatur,  aut  jurisjuraDdi  Religio  contemnitur,  nam  grave  est  fidem 
fallere  quee  justitiaB  totius  firmamentum  est,  qua  non  solum  respublicsB, 
sed  omnis  humana  societas  continetur,  et  quod  perjurium  atheismo  sit 
detestabilius,  cum  perjuri  numen  agnoscere  videantur,  sed  ipsum  irridere 
audeant." — Zouch^  part  i.  s.  v.  5. 

(m)  "They  who  hold  Revelation  give  a  double  assurance  to  their 
country." — Burkes  Works,  vol.  x.  p.  89.  Speech  on  a  Bill  for  the  Belief 
of  Protestant  Dissenters, 

(n)  Such,  for  instance,  as  must,  at  this  day,  be  the  relation  in  which 
the  Qreek  Ohurch  stands  to  the  established  religion  of  Turkey. 

Packman^  Lehrbuch  des  Kirchenreehts,  162, 157. 

(o)  Packman,  i.  135,  p.  162. 
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When  Cihristianitj  had  triumphed^  and  become  not  only 
one  of  the  collegia  licita  but  the  actual  religion  of  the 
natioD^  it  was  still,  by  the  very  charter  of  its  being,  a  body 
distinct  from  the  State ;  touching  it,  however,  and  being 
touched  by  it,  in  so  many  ways,  that  the  teachers  of  its 
doctrines  soon  became  endowed  with  goods  and  lands,  either 
by  individuals  under  the  sanction  of  the  civil  power,  or  by 
the  State  itself.  The  Church  became,  to  borrow  a  term 
familiar  in  modem  times,  established  in  every  Christian 
kingdom. 

It  thus  became  a  collegium  lidtum  {p\  under  the  protec- 
tion of  the  State  as  to  its  establishment  \  but  having  a  divine 
mission,  a  divinely  constituted  order,  a  divinely  given  doc- 
trine, it  remained,  as  it  must  ever  remain,  in  all  these  re- 
spects, independent  of  human  authority. 

CCLXXX  V.  In  return  for  endowment  and  protection  {q) 
the  Church  gave  the  State  a  security  beyond  the  reach  of 
human  laws,  for  the  obedience  and  good  conduct  of  its  sub- 
jects. She  taught  that  subjects  should  "  render  unto  Ceesar 
^^  the  things  that  are  Caesar^  and  unto  God  the  things  that 
"  are  God's  :  "  that  temporal  magistracies  were  "  ordained 


(p)  '^  Neque  societatem,  neque  collegium,  neque  hujusmodi  corpus 
passim  omnibus  habere  conceditur  .  .  item  collegia  Romie  certa  sunt, 
quorum  corpus  Seuatuscousultls  atque  Constitutionibus  Principalibus 
coufirmatum  est  .  .  .  quibus  autem  permissum  est  corpus  habere  col- 
legii,  societatis,  sive  cuj usque  alterius  eorum  nomine,  proprium  est  ad 
exemplum  Reipublicee  habere  res  communes,  arcam  communem,  et 
actorem  sive  Sjndiciun,  per  quem,  tanquam  in  Hepublica,  quod  commu- 
niter  agi  fierique  oporteat,  agatur  et  fiat/' — Dig,  1.  iii.  t.  4,  1. 

Dig,  xlvii.  22. 

Cod,  1.  i.  t.  2,  19,  23,  26  {De  Sacrosanctis  EcclesiUi)  et  t.  3  {De 
Episcopia  et  Ckricii), 

{q)  Wamkonig  says :  "  In  prima  (i.e.  Juris  PubHci  parte)  est  ponen- 
dum  jus  ecclesiasticum,  apud  yeteres  jus  sacrum.  Hoc  jure  definitur 
ecclesisB  potestas  et  constitutio,  magistratuum  ecclesiasticorum  imperium 
et  jurisdictio,  onmisque  hierarchies  status.  Introducta  sunt  hoc  jure 
sacra,  instituta  sancta,  ecclesiastica  judicia  et  leges  ad  res  privatas  pub- 
licasque  religione  moderandas.  Saspe  conjuncta  esse  solet  cum  hac  juris 
publici  parte  institutionis  publicDB  et  disciplinarum  artiumque  liberalium 
summa  cura/^ — Instit,  Juris  Eomwii  Priva^i,  c.  1. 1.  v.  (Introd.) 
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'*  of  God ;  *•  that  subjects  must  obey,  "  not  only  for  wrath 
"  but  also  for  conscience  sake ;  "  ''  that  the  fear  of  the  Loud 
*'  is  the  beginning  of  wisdom,"  and  "  that  unless  the  Lord 
"  keep  the  city  the  watchman  waketh  but  in  vain  "  (r).  The 
immediate  result  of  Christianity  was  to  strengthen  the  hands 
of  goyemment,  to  render  patriotism  a  religious  as  well  as  a 
civil  duty.  "  ToUe  religionem,"  says  Leibnitz  («),  "  et  non 
'^  invenies  subditum  qui  pro  patria,  pro  republica,  pro  recto  et 
'^justo,  discrimen  fortunarum,  dignitatum  vitseque  ipsios 
'^  subeat,  si,  eversis  aliorum  rebus,  ipse  consulere  sibi  et  in 
'^  honore  atque  opulentia  yitam  ducere  possit "  {t). 

Montesquieu  speaks  in  a  similar  strain :  ^'  Bayle,"says  be, 
'^  ose  avancer  que  de  v^ritables  Chretiens  ne  formaient  pas 
"  un  ^tat  qui  pftt  subsister.  Pourquoi  non?  Ce  seraient 
"  des  citoyens  infiniment  ^clair&  sur  leurs  devoirs,  et  qui 
"  auraient  un  trSs-grand  zdle  pour  les  remplir ;  plus  ils 
"  croyaient  devoir  a  la  religion,  plus  ils  penseraient  devoir 
^*  k  la  patrie.  Les  principes  du  Christianisme,  bien  grav& 
'^  dans  le  coeur,  seraient  infiniment  plus  forts  que  ce  faux 
'^  honneur  des  monarchies,  ces  vertus  humaines  des  r^pu- 
*^  bliques,  et  cette  cndnte  servile  des  Etats  despotiques  "  («)• 

CCLXXXVI.  Rome  was  the  mistress  of  the  world  when 
the  Christian  Church  was  planted,  and  was  still  the  mistress 
of  the  world  when  the  Christian  Church  was  established. 
The  connexion  therefore,  at  first,  between  Church  and  State 
was  identical  with  the  connexion  between  the  Church  and 
the  Roman  Empire  (x). 

To  make  this  coincidence  the  more  striking,  Constantine 
divided  the  Roman  Empire  into  four  prefectures : — 


(r)  jRw/m  cxi.  10. 

Ecehu.  i.  16. 

(«)  Leibnitz,  EpUst,  Censor,  contra  Ihnfendorf,  s.  vi. 

(t)  The  remark  is  well  known :  **  Si  Dieu  n'existait  pas,  il  &udnit 
rinventer." 

(u)  Esprit  des  LoiSj  1.  24^  c.  6.  These  passages  are  cited  in  Wakef't 
Zirchenrecht,  s.  88. 

(x)  Nobody  now  denies  that  the  donation  of  Gonstantine  to  Pope 
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1.  The  prefecture  of  Italy. 

2.  Of  Illyria,  excluding  the  Western  Illyria. 

3.  Of  the  Gallias. 

4.  Of  the  East. 

Each  prefecture  was  divided  into  Dioceses  or  Vicariates^ 
and  these  again  into  Provinces.  The  principal  city  in  each 
province  was  called,  though  not  till  late,  in  the  language  of 
civil  life,  the  Metropolis. 

It  is  remarkable  that  the  Ecclesiastical  division  bore  a  close 
relation  to  this  order  of  the  State.  The  Patriarchates 
resembled  in  many  respects  the  four  Prefectures. 

The  Patriarchate  of  Rome  comprised  all  the  West^  Italy, 
the  Gallias,  Illyria;  the  Patriarchs  of  Antioch,  Alexandria, 
Jerusalem,  and  Constantinople  occupied  the  territories  com- 
prised in  the  Prefecture  of  the  East.  Exarchs  and  Primates 
exercised  a  jurisdiction  not  unlike  that  of  civil  Vicars  over 
Metropolitans. 

In  every  province  the  principal  city  became  the  seat  of  an 
Episcopal  see.  It  sometimes  happened  that  one  Metropolitan 
presided  over  the  Bishoprics  of  several  provinces  {y). 

Sylvester  is  wholly  fabulous.    But  it  excited  the  indignant  regret  of 
Dante:— 

'^  Ahi,  Costantin,  di  quanto  mal  fu  matre 
Non  la  tua  conyersion,  ma  quella  dote 

Che  da  te  prese  ilprimo  riccopatreJ^  Inf.  c  xix.  1.  116. 

Before  Ariosto  wrote,  the  fraud  had  lost  its  odour  and  stank.  He  found 
the  donation  in  the  repository  of  things  lost  on  earthy  the  moon : — 

**  Di  yersate  minestre  una  gran  massa 
YedS;  e  demanda  al  suo  dottor,  ch'importe. 
Uelemowna  h  (dice)  che  si  laasa 
Alcun,  che  fatta  sia  dopo  la  morte. 
Di  vari  fiori  ad  un  gran  monte  passa 
CKMe  gid  buono  odore,  or  putia  forte, 
Questo  era  il  dono  (se  perd  dir  lece) 
Che  Oostantlno  al  buon  Silyestro  fece." 

Orland.  Fur.  c.  84,  80. 

(y)  Lequeux,  Manuale  Compendium  Juris  Canoniciy  t.  iv.  p.  46.     Ta- 
bleau  de  PE(/lise  dans  T Empire  romain,  p.  20(5. 
The  English  Canonists  and  Ecclesiastical  Historians  limit  the  Roman 

VOL.  II.  A  A 
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CCLXXXVII.  (z)  The  tendency  and  the  object  of 
Christianity  was  not  merely  to  affect  the  spiritual  condition 
of  individuals^  but  to  form  them  into  a  peculiar  human 
Society. 

The  end  of  this  Society  was  to  obtain  immortal  happiness 
after  death — the  means  were  to  believe  in  its  Divine  Founder 
and  to  will  and  to  act  in  conformity  with  His  commands.  It 
was  in  its  nature  irrespective  of  the  material  order  of  things 
in  which  it  was  placed.  It  was  a  spiritual  society  so  far  as 
a  society  of  human  creatures  could  be  ;  but  being  necessarily 
a  Society  not  of  Spirits  but  of  men,  it  stood  in  need  of 
material  signs  and  means  to  accomplish  its  end.  It  was  a 
visible  and  material  order  of  men  united  for  a  common 
object.  As  far  as  eeLchindividual  wasconcemed^  Christianitj 
was  confined  to  m^erna/operation  between  him  and  his  GKmI; 
but  as  far  as  the  Society  was  concerned,  it  required,  Uke 
every  other  material  union,  that  is,  every  union  of  corporeal 
persons,  external  means  for  its  operation.  It  required  human 
government,  therefore,  inasmuch  as  it  was  a  human  Society, 
in  order  that,  by  the  use  of  external  and  material  means, 
the  spiritual  end  which  it  proposed  to  itself  might  be  the 
more  easily  obtained.  This  Society,  so  outwardly  shaped  and 
constituted,  is  what  we  usually  denominate  the  Church  (a). 

Patriarchate  to  a  part  of  Italy,  Sicily,  Sardinia,  and  Corsica.— ^rom^iT/ 
Jiut  Vindication,  vol.  i.  p.  166,  ed.  Oxon. 

Bingham's  Antiq.  ii.  17,  20. 

(«)  Saggio  Teoretico  di  Diritto  Naturah^  appoggiato  md  fatto,  del  P. 
Luiffi  Taparelli  {Leovino,  1845),  Parte  gninta,  Disgertassione  qitinta,  c,  1-2. 

The  reader  will  find  the  ultramontane  theory  stated  with  great  acute- 
ness  of  logic  and  admirable  precision  of  language  in  this  work. 

(a)  *^  The  Ohurch,  being  a  supernatural  society,  doth  differ  from  natural 
societies  in  this,  that  the  persona  with  whom  we  associate  ourselves  in 
the  one  are  men  simply  conadered  as  men ;  but  they  to  whom  we  be 
joined  in  the  other  are  God,  angels,  and  holy  men.  Again,  the  Church 
being  both  a  society  and  a  society  supernatural,  although,  as  it  is  a 
society,  it  have  the  self-same  original  grounds  which  other  public 
societies  have,  namely  the  natural  inclination  which  all  men  have  unto 
sociable  life,  and  consents  to  some  certain  bond  of  association,  which 
bond  is  the  Law  that  appointeth  what  kind  of  order  they  shall  be  asso- 
ciated in,  yet  unto  the  Church,  as  it  is  a  society  supernatural,  this  is 
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This  Society  was  independent  of  the  territorial  limits  of 
kingdoms,  -but  the  individuals  composing  it  must  exist 
within  those  limits,  they  must  be  subjects  or  members  of 
a  State,  a  temporal  Society,  as  well  as  of  the  Church,  a 
Spiritual  Society  (J).  If  the  State,  in  its  corporate  capacity, 
recognised  the  religion  of  Christ,  and  established  a  Churchy 
then  the  individual  Christians  were  bound  by  the  double 
tie  of  private  will  and  social  duty  to  the  authority  of  the 
Church.  But  if  it  happened  that  the  State  did  not  socially 
recognise  Christianity,  then  the  individual  Christians  must 
remain  members  of  both  Societies.  The  present  state  of 
Turkey  might  be  cited  as  an  illustration  of  the  truth  of  this 
proposition. 

In  fact  the  duties  and  the  rights  of  the  citizens  remain,  and 
those  of  the  Christian  are  superadded.  The  statement  of 
Grotius  on  the  subject  is  perspicuous  and  sound : — 

*^  Atque  ita  absurdum  non  est  dari  duo  Judicia  summa, 
"  sed  generum  diversorum,  quale  est  in  sacris  Judicium 
"  directivum  Ecclesiffi  Catholicae,  et  Imperativum  summa^ 
^'  rum  potestatum.  Nam  nee  illo  Judicio  inter  humana 
'^  uUum  est  majus  auctoritate :  neque  hoc  ullum  majus 
"  potestate  "(c). 

As  the  Church  has  a  peculiar  relation  to  the  State,  so 
the  Christian  nation  has  the  specials  jus  gentisjidelis  (d)  in 
its  intercourse  with  Christian  nations,  as  well   as  the  jus 

peculiar — that  part  of  the  bond  of  their  association  which  belongs  to  the 
Church  of  God  must  be  a  Law  supernatural,  which  God  himself  hath 
revealed  concerning  that  land  of  worship  which  His  people  shall  do  unto 
Him.  The  substance  of  the  service  of  God,  therefore,  so  far  forth  as  it 
hath  in  it  anything  more  than  the  Law  of  Reason  doth  teach,  may  not 
be  inyented  of  men,  as  it  is  amongst  the  Heathens ;  but  must  be  received 
from  God  Himself,  as  always  it  hath  been  in  the  Church,  saving  only 
when  the  Church  hath  been  forgetful  of  her  dut j/' — Sookery  EccluiasUcid 
Volity,  b.  i.  s.  16. 

(6)  The  subject  of  a  Foreign  Spiritual  Corporation  is  glanced  at  in  the 
case  of  The  Society  for  the  Propayation  of  the  Oospel  v.  Wheeler,  2 
Oallison  {American)  Heporte,  104. 

(c)  Grotius,  De  Imp.  eumm,  potest,  circa  sacra,  c.  y.  p.  91. 

Id)   Vide  ante,  vol.  i.  p.  24. 

Aa2 
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commitne  with  Heathen  nations^  who  are  members  of  the 
great  community  of  States.  And  so  far  the  introduction  of 
Christianity  would  not  appesj  to  have  given  rise  to  any 
difficulty  in  International  Jurisprudence. 

The  difficulty,  it  will  be  seen,  proceeds  from  the  disputes 
which  have  arisen  among  Christians  and  Christian  nations 
with  respect  to  the  external  government  of  this  spiritual,  but 
human.  Society. 

These  disputes  relate  both  to  the  person  in  whom  this 
authority  is  lodged^  and  also  to  the  extent  of  that  authority 
among  those  who  are  agreed  as  to  the  person  in  whom  it  is 
vested. 

The  reasoning  of  the  Roman  Church  is  this, — ^the  external 
and  visible  Church  must  be  governed  by  an  external^  visible 
and  infallible  authority ;  that  authority  must  be  lodged  in 
one  person,  and  that  one  person  must  be  the  Pope  ( e),  with- 
out whose  sanction  no  bishop  can  be  lawfully  appointed,  and 
who,  for  the  purpose  of  duly  exercising  the  authority,  must 
possess  a  power  irrespective  of  and  superior  to  that  of  all 
temporal  Sovereigns.  On  the  other  hand,  the  Gallican  (/) 
and   the    English    (g)    Churches,   and     many   Cismontane 

(e)  TapardUj  psr.  v.  die.  v.  c.  2,  s.  1411. 

(/)  Dupin  states  concisely  the  Ghdlican  opinion,  thus:  "  Verum  ut 
majorem  his  lucem  afieramus,  distinguenda  sunt  plura  in  Romano  Ponti- 
fice : — PrimO;  quod  sit  primus  Episcoporum.  Secundo,  quod  sit  Metro- 
politanus  et  Patriarcha.  Tertio,  quod  aliquas  habet  preerogativas,  aliqua 
jura  peculiariter  concessa.  Quarto,  quod  habet  potestatem  temporalem 
in  patrimonium  Sancti  Petri." — De  Ant,  EccUb,  Disciplina,  Diss.  Historic, 
iv.  p.  868  (ed.  1788). 

{ff)  The  Anglican  doctrine  on  this  point  is  well,  stated  in  the  Vindicia 
Ecclesia  Anglican^B  by  Mason  (ed.  1626),  p.  480.  The  dialogue  in  the 
work  is  carried  on  by  PhihdoxtiSf  a  Homanist,  and  Orthodaxus,  an 
Anglican: — 

"  Phil, — Christus  Dominus,  supremum  Eoclesia  caput,  potuit  per 
seipsum  omnes  illas  Ecclesiasticas  actiones  ezercere,  quarum  potestatem 
aliis  tradidit. 

"  Orth, — Rectisdme.  Quam  enim  Apostolis  praedicandi,  baptizandif 
ordinandi,  Eucharist  iam  ministriindi  concepit  potestatem,  quanta  quanta 
erat,  ab  ipso  solo  originem  duxit 

''  Phil. — Idem  ettam  dicendum  est  de  Papa, 

"  Orth. — Esto,  et  de  quavis  Episcopo," 


EXTERNAL   GOVERNMENT   OP   THE   CHURCH.  357 

canonists,  hold  that  the  Episcopate  is  not  necessarily  depen- 
dent upon  the  Pope  ;  they  assert  that  during  the  first  cen- 
turies of  the  Church,  and  at  a  still  later  period,  the  Patriarch 
of  Rome  exercised  no  jurisdiction^  properly  so  called,  over 
the  other  Patriarchs,  though  a  great  respect,  approaching 
to  homage,  might  have  been  originally  paid  by  the  Eccle- 
siastical authorities  of  all  countries  to  the  Bishop  of  the 
Imperial  City — a  respect  which  the  Galilean  Church  is  still 
willing  to  continue  (h).  The  Protestant  Churches,  which 
have  rejected  Episcopacy,  a  fortiori  deny  the  claims  of  the 
Papacy. 

The  importance  of  these  two  views,  in  their  bearing  upon 
International  Law,  is,  as  will  be  seen,  very  great.  It  must 
be  the  duty  of  the  International  Jurist  to  ascertain  whether 
these  Papal  claims  are  consistent  with  the  Rights  of 
Nations  (i) ;  whether  they  are  supported  by  credible 
evidence,  by  the  records  and  practice  of  States ;  whether 
the  claims  have  varied  from  time  to  time  according  to  the 
energy  of  pontiffs  and  the  weakness  of  princes,  or  whether 
they  have  been  always  inflexibly  the  same,  flowing  from  the 


(A)  Taparellis  mode  of  disposing  of  the  difficulty  of  the  Gallican 
Church  is  edifying:  **Non  pretendiamo  qui  tacciare  tedogicafnetUe  la 
opinione  gaUicaua,  ma  godiamo  nel  cousiderare  che  la  divisione  da  noi 
stabilita  delle  forme  di  govemo,  a  rigor  di  filosofia,  venga  qui  a 
giustificare  la  riprovazione,  che  sofirirono  piu  volte  dalla  Chietja,  le 
famoee  proposizioni  del  1682.  I  loro  difensori  non  compretideano  che 
logicmnente  la  Ohiesa  presso  di  loro  diveniva  repubblica,  eppero  non 
fiirono  anatefnay  ed  ei  sono  fratolli,  ben  cari  fratelli:  ma  la  loro  con- 
seguenza  colik  andrebbe  a  parare,  ed  ecco  perchd  nella  vigna  del 
vero  non  potea  mettere  radice,  —  eradicabitur,^' —  Tapardli,  ib.  1486, 
note. 

(f)  OrotxxM  (De  Imp.  circa  sacra)  cites  with  approbation  the  following 
passage  from  Suarez :  '^  Semper  autem  servatum  videtur  ab  hominibus 
ut  licet  particulares  magistratus  Oiviles  et  Sacerdotales  diversis  homi- 
nibus tribuerentur,  quia  yarietas  actionum  istam  distinctionem  postulabat, 
nihilominus  suprema  potestas  utriusque  ordinis,  prsesertim  quoad  leges 
ferendae,  in  uno  Principe  collocaretur.  Et  ita  Re^bus  et  Imperatoribus 
semper  tributa  fuit  hiec  potestas  in  Romana  urbe  et  imperio,  ut  ex  his- 
toriis  constat.  Idemque  de  aliis  communitatibus  verisimile  est." — TracU 
de  Leg.  <^c.  1.  ii.  quse.  20,  art.  iii. 
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reason  of  the  thing  {j)  ;  and  whether  the  most  extraysgant 
claims  have  not  been  the  legitimate  consequences  of  the 
premises  laid  down  by  the  Curia  Romana.  It  will  be  seen 
that  the  double  condition  of  the  Pope^  as  spiritual  chief  and 
temporal  prince^  has  greatly  complicated  a  question  suffi- 
ciently difficult  under  a  single  aspect. 

CCLXXXVIII.  When  the  seat  of  empire  was  trans- 
ferred to  Constantinople,  even  this  homage  of  comity^  so  to 
speak,  was  materially  diminished.  Theodosius  II.  indeed 
inserted  an  ordinance  in  his  Code,  that  all  nations  subject 
to  him  should  receive  the  faith  which  Saint  Peter  had 
delivered  to  the  Romans ;  and  Yalentinian  III.  forbade  the 
bishops  of  the  provinces  to  depart  from  ancient  usages  with 
out  the  sanction  of  the  Venerable  man,  the  Pope  of  the  Holy 
City  (A). 

Nevertheless,  the  eiFect  of  the  division  of  the  Empire  was 
to  leave  the  Bishop  of  Home  practically  without  the  pro- 
tection of  the  Emperor,  though  theoretically  he  retained 
his  pretensions  both  to  the  territory  of  Italy  and  to  the 
allegiance  of  the  Roman  See.  The  generals  of  Justinian  in 
the  middle,  of  the  sixth  century  delivered  Italy  from  the 
dominion  of  the  Ostrogoths ;  but  within  twenty  years  from 
the  period  of  the  victory  of  Narses  in  Campania  (/),  a 
new  foe,  the  Lombard,  from  the  North  of  Germany, 
conquered  the  upper  part  of  Italy,  and  planted  himself  at 
Pavia  (wi). 

It  was  not  long  after  this  period  that  Pope  Gregory  the 


(  /)   Vide  arUe^  vol.  i.  part  i.  c.  iv. 

(k)  Codex  Theodos.  xvi.  1-2. 

Die  Edmischen  Pdpste,  ihre  Kii'che  und  ihr  Stoat,  B.  i.  c.  i. 

Plamkf  Oeschichle  der  chnstlich-kirchlichen  OeseUschaftsver/oMwn^i 
i.  642. 

Theodosius  II.  published  his  Code  a.d.  436.  Yalentinian  III.  raigued 
from  A.D.  424  to  456.— ^-^rt  de  Verifier  les  Dates. 

(I)  Belisarius  was  recalled  a.d.  649 ;  Narses  destroyed  Tejas,  the  last 
Gothic  king  of  Italy,  a.d.  663. 

Justiuian  died,  a.d.  566. 

(m)  A.D.  672, 
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Great,  who  had  in  vain  besought  the  Emperor  Maurice  not 
to  confirm  his  election^  became^  by  the  force  of  circumstances 
and  against  his  will^  a  temporal  prince,  and  the  Protector  of 
Civil  and  Spiritual  Rome  against  the  foreigner  and  the 
Arian.  Then  were  laid  the  foundations  of  the  mediaeval 
papacy.     But  we  must  hasten  onwards. 

CCLXXXIX.  Of  all  the  German  races  which  had 
raised  their  rude  and  vigorous  nationality  upon  the  crum- 
bling and  corrupt  civilisation  of  the  Roman  Empire,  the 
Franks  were  for  a  long  period  the  foremost  and  the  most 
powerful  in  Europe  ;  they  too  were  among  the  first  bar- 
barians who  embraced  Christianity,  and  their  subsequent 
connection  with  the  patriarch  of  Rome  laid  the  first 
foundations  of  that  system  the  consideration  of  which 
must  occupy  an  important  place  in  a  work  upon  International 
Law. 

CCXC.  The  monarchy  founded  by  Clovis  (n)  included 
nearly  the  whole  of  Gaul  and  the  greater  part  of  what  is 
now  called  Germany.  In  the  hands  of  his  8uccessoi*s,  the 
newly-founded  kingdom  was  divided  and  brought  to  the 
verge  of  dissolution,  but  the  Mayora  of  the  Palace  grafted 
the  energy  and  talent  of  the  Carlovingian  upon  the  decaying 
stock  of  the  Merovingian  dynasty  (o). 

P^pin  d'H^ristal  reunited  the  kingdom  which  he  governed, 
though  without  the  title  of  King  ;  as  did  his  illustrious  son, 
Charles^le-Martel  ^;7),  who  earned  the  gratitude  of  Christen- 
dom by  delivering  her  (;)  from  the  agressions,  till  then  re- 
sistless, of  the  infidel  Saracen.  P6pin-le-Bref,  the  son  of 
Charles,  added  to  the  real  power  of  the  monarchy  the  title 
of  King :  which,  for  sixty-five  years,  the  Carlovingians  had 
allowed  to  decorate  the  puppets  in  whose  name  they  ruled. 
P6pin-le  Eref  (r)  took  a  step  fraught  with  the  most  important 

(n)  A.D.  486. 

(o)  A.D.  QS7f  the  date  of  the  victory  by  which  P^pin  reunited  Austria 
(^Oesterreich)  and  Neustria  ( We$terreioh), 
(p)  A.D.  714.  (q)  A.D.  732,  737,  at  Poitiers  and  Narhonne. 

(r)  A.D.  762. 
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consequences,  both  to  the  future  relations  of  the  Church  and 
State  in  France,  and  to  the  international  relations  of  every 
State  with  the  See  of  Rome:  he  invoked  the  aid  of  religious 
sanction  to  secure  his  throne,  and,  first  of  the  Frank  Kings, 
caused  himself  to  be  crowned  in  the  Cathedral  of  Soissons, 
by  St  Boniface,  the  first  Archbishop  of  Mayence. 

St.  Boniface,  himself  an  Anglo-Saxon,  was  devoted  to  the 
Roman  See.  He  persuaded  the  bishops,  not  only  in  Germany, 
but  in  Gaul,  where  they  appear  to  have  been  previously 
independent,  to  acknowledge  submission  to  the  successors  of 
St.  Peter  at  Rome. 

At  the  time  of  Pepin's  coronation,  the  Roman  See  was  in 
the  deepest  distress.  The  King  of  the  Lombards  {s)  had  seized 
upon  the  Exarchate  of  Ravenna,  where  the  last  remnant  of 
the  authority  of  the  Greek  Emperor  remained,  and  threat- 
ened Rome  with  destruction. 

Stephen  II.,  the  then  Bishop  of  Rome,  appears  to  have 
first  endeavoured  to  renew  his  relations,  long  practically  se- 
vered, with  the  Greek  Emperor  (/) ;  but  as  the  danger  became 
more  and  more  pressing,  he  resolved  to  implore  the  assistance 
of  the  Franks,  then  renowned  throughout  Europe  for  their 
victories  over  the  enemies  of  the  Christian  faith,  and  whose 
King,  as  St  Boniface  had  vmtten,  alone  enabled  him  to 
execute  his  apostolical  mission  in  Germany  with  safety  or 
effect  (m). 

CCXCI.  The  consequences  of  this  resolution  have  ever 
since  affected  the  destinies  of  the  world.  The  compact 
between  the  spiritual  and  secular  Powers  of  Western 
Europe  {x)  was  soon  adjusted ;  the  necessities  of  both  arranged 
without  difficulty  the  terms.  Stephen  II.  consecrated  Pepin 
anew  in  the  Church  of  St.  Denis  ;  and  at  the  same  time  also 
his  two  sons  Charles  and  Carloman  ;  he  absolved  the  con- 
secrated usurper  from  the  oath  of  allegiance  which  he  had 


(«)  Astolphus.  (t)  A.D.  761. 

(w)  Manke,  b.  i.  c.  i.  (.r)  Koch,  Tableau  des  RSv.  i.  32. 
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sworn  to  Childeric,  the  remaining  phantom  of  the  Mero- 
vingian dynasty ;  and  adjured  the  Frank  lords^  in  the  name 
of  Christ  and  St.  Peter,  to  be  faithful  to  their  new  Sovereign ; 
and,  lastly,  he  conferred  on  P6pin  and  his  two  sons  the 
dignity  of  Patricians  of  Rome. 

P^pin  was  not  wanting  in  substantial  marks  of  gratitude 
for  the  aid  which  the  spiritual  power  had  rendered  to  his 
new-made  throne.  He  drove  the  Lombards  out  of  the  Ex- 
archate (y),  and  conferred  the  fertile  provinces  comprised 
under  that  name,  not  upon  the  Grreek  Emperor,  to  whom  by 
strict  right  they  appertained,  but  upon  the  Bishop  of  Rome : 
declaring  with  an  oath,  that  he  had  embarked  in  the  contest^ 
not  for  the  favour  of  many,  but  "  pro  amore  Petri  et  venia 
"  delictorum  "  (z). 

CCXCII.  Grotius  in  that  part  of  his  great  work,  De  Jure 
Belli  et  Pacts,  in  which  he  argues  that  Kings  who  do  not 
hold  their  sovereignties  pleno  jure  canuot  alienate  any  part 
of  them,  deals,  among  other  supposed  instances  to  the  con- 
trary, with  the  story  that  Louis,  the  successor  of  Charle- 
magne, restored  the  City  of  Rome  to  Pope  Paschal  (a.d. 
817);  and  his  language  is  remarkable  respecting  the 
character  and  status  of  the  Pope  and  of  the  Roman  people 
at  this  period:  "  Nee  quod  idem  ille  Ludovicus  urbem 
"  Romam  Paschali  Pontifici  reddidisse  legitur  ad  rem  facit, 
^^  cum  Franci  imperium  in  urbem  Romam  a  populo  Romano 
"  acceptum  reddere  populo  eidem  recte  potuerint,  cujus 
"  populi  personam  sustinebat  is  qui  primi  ordinis  princeps  ' 
"  eraf'  {a). 

CCXCIII.  What  Pepin  began  Charlemagne  com- 
pleted (A).     That  mighty  monarch,  while  engaged   in  the 


(y)  The  Archbishop  of  Ravenna,  while  the  war  of  the  Lombards  with 
P^pin  and  Charlemagne  lasted,  seized  every  opportunity  of  defying  the 
authority,  spiritual  and  temporal,  of  the  Roman  See. 

Muratorij  AnnaU,  t.  iv.  pp.  347,  371. 

Savignyy  Geschichte  des  Romisc^ien  liec/Us  im  MUtdaller,  i.  359. 

(«)  Ranke,  b.  i.  c.  1.  (a)  L.  ii.  3,  xiii. 

(6)  A.T).  768. 
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work  of  exterminating  the  Lombard  dominion^  repaired  to 
Rome^  and  ratified  the  endowments  of  P^pin  (c).  Charie- 
magne  was  received  at  Rome  with  the  honours  due  to  an 
Exarch  and  Patrician  {d)y  and  under  these  titles  he  began 
to  put  in  force  that  jurisdiction  over  the  Ecclesiastical  State 
which  the  Greek  Emperors  and  Exarchs  had  exercised 
before  him. 

It  was  not,  however,  till  after  a  quarter  of  a  century  had 
passed  away  that  Charlemagne  was  fully  installed  in  the 
dignity  of  his  imperial  predecessors.  The  Pope  again  in- 
vited his  all-powerful  ally  to  Rome ;  but  this  time  it  was 
a^^ainst  a  domestic  and  not  a  foreign  foe.  Leo  III.,  like 
Pius  IX.  in  our  time,  could  no  longer  resist  the  contending 
factions  which,  in  Rome  itself,  set  at  nought  his  authority. 
The  victor  of  Western  Europe  reinstated  the  Pope  in  his 
authority,  who,  in  return,  placed  upon  his  head  («),  while 
he  knelt  at  the  altar  of  St.  Peter's,  upon  Christmas  Day, 
A.D.  800,  the  Crown  of  the  Western  Empire,  and  proclaimed 
him  Emperor  of  the  Romans. 

This  was  one  of  the  rare  conjunctures — ^the  reigns  of 
Constantine  and  Justinian  alone  furnish  similar  instances — 
in  which  the  Church  and  State  were  thoroughly  incorporated. 
Certain  it  is,  that  these  Emperors  exercised,  whether  with 
or  without  the  consent  of  the  Church  (/),  functions  and 
jurisdictions  which  partook  largely  of  a  spiritual  character. 
Nor  can  it  be  denied  that  a  new  kind  of  power  over  religion 
was  now  conferred  upon  the  Governor  of  the  State.  As  a 
civil  magistrate,  heathen  or  Christian,  he  had  always  had 
control  over  all  that  concerned  the  welfare  of  society,  and 
therefore,  incidentally,  some  power  over  the  subject  of 
religion  ;  but  now  he  was  constituted  its  protector  {jg). 

(c)  A.D.  774.  {d)  Koch,  Tableau  des  R^v.  i.  42. 

(e)  The  Pope  seems  to  have  considered  tlie  coronation  as  a  necessarj 
confirmation  of  the  act  of  the  civil  or  constitutional  law. 

(/)  Phillipps,  Kirchenrecht,  iii.  60,  61. 

(jSf)  See  some  remarks  of  Portalis  (as  cited  in  Lequeux,  iv.  636)  upon 
the  fifth  article  of  the  Organic  Articles  of  Napoleon, 

PkUUpps,  Kirchenrecht,  iii.  382. 
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CCXCIV.  The  Papacy  thus  placed  under  the  protec- 
tion of  the  Frank  Emperor,  remained  more  or  less  in  the 
same  relation  to  his  successors,  the  Emperors  of  Germany, 
until  the  1st  of  August,  1806  (A) ;  they  then  became  the 
Emperors  of  Austria,  and  this  relation,  long  practically  dis- 
used, nominally  as  well  as  really  ceased. 

The  hands  of  Charlemagne's  successor  were  too  feeble  to 
hold  the  sceptre  of  his  vast  dominions,  from  the  divisions  of 
which  sprang  the  distinct  nationalities  of  States  and,  in  some 
measure,  of  Churches,  which  afterwards  composed  the  com- 
monwealth of  Europe. 

It  should  be  observed  that,  by  the  Constitution  of  Charle- 
magne, the  German  and  French  clergy  were  under  the  control 
of  the  Bishop,  the  Bishop  of  the  Metropolitan,  the  Metropo- 
litan not  of  the  Pope,  but  of  the  Emperor. 


(A)  In  a  little  pamphlet  published  at  Vienna,  184i>,  entitled  Deutsch 
oder  Rusmchy  will  be  found  some  striking  remarks  on  the  consequence  of 
this  change : — "  Die  Deutsche  Kaiserstellunpr  war  die  Grundlage,  auf 
welcher  die  osterreichische  Monarchie  emporgewachsen.  Ungeachtet  des 
ungliicklichen  politischen  und  kirchlichen  Systems,  durch  welches  sich 
Oesterreich  mehr  und  mehr  von  Deut#?chland  absondeiie,  war  die  At*- 
torische  Kaiserideey  doch  nach  innen  und  aussen  machtiger,  als  die 
habfiburgischen  Fiirsten  eiusahen,'*  u.s.w.    Pp.  6,  7. 
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CHAPTER  III. 

THE  GROWTH  OP  THE  AUTHORITY  AND  PBETENSIOXS 
OF  THE  POPE. 

CCXCV.  Fob  a  while  after  the  death  of  Charlemagne, 
the  Papal  power  seems  to  have  heen  greater  than  the  Impe- 
rial ;  but  soon  after  the  German  Emperors  were  seated  on  the 
throne,  the  political  subjection  of  the  Popes  is,  as  a  matter 
of  history,  unquestionable.  They  were  content  for  a  time 
to  countenance  with  their  authority  a  new  political  system 
which  sprang  up  about  this  period  in  Europe,  according  to 
which  all  Christians  belonged  to  a  great  Republic,  of  which 
the  Spiritual  Chief  was  the  Pope,  and  the  Temporal  chief 
the  Emperor  (a). 

For  a  time  this  doctrine  was  a  formidable  instrument  in 
the  hands  of  the  Emperor.  The  great  protector  of  the 
Church,  in  the  exercise  of  his  office,  watched  over  the  interests 
of  the  Roman  See,  convened  general  councils,  and  claimed 
the  prerogative  of  nominating,  or  at  least  confirming,  the 
Pope.  Such  a  prerogative  was  exercised  from  the  time 
of  Otho  the  Great  to  that  of  Henry  IV.  Henry  III. 
deposed  three  schismatical  Popes,  and  nominated  more  thaa 
one  German  Pope. 

CCXCVI.  Otho  and  his  successors  created  the  great 
ecclesiastical  princes  of  Germany  (A),  thereby  weakening  the 
empire,  but  unintentionally  constituting,  perhaps,  a  defence 
for  the  German  National  Church  against  Rome,  such  as  at 


(a)  Koch,  i.  78-81. 

(6)  Qerinan  canonists  contend  that  the  Roman  cardinalate  was  formed 
on  the  model  of  these  ecclesiastical  princedoms. 


^J 
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the  Council  of  Ems,  in  the  reign  of  Joseph  II.,  all  but  esta- 
blished the  complete  and  entire  independence  of  that  Church 
from  the  See  of  Rome. 

Before  the  beginning  of  the  fourteenth  century,  the 
majesty  of  the  German  Imperial  crown  had  faded  away ; 
the  federal  system  had  destroyed  it,  and  the  Emperor  was 
only  the  Suzerain  of  the  many  independent  States  which 
composed  it  (c).  Upon  the  ruins  of  the  Imperial  authority 
arose  the  edifice  of  Papal  power  in  its  fullest  dimensions ;  of 
this  edifice  the  skill,  energy,  and  ability  of  Gregory  VII. 
{d)  {Hildebrand)y  about  the  year  1073,  had  already  laid  the 
deep  and  careful  foundations,  and  from  a.d.  1074  to  1300  it 
lifted  up  its  head  over  all  the  dominations  of  the  earth. 

CCXCVII.  And  here  it  must  be  observed  that  these 
events  had  imported  new  and  strange  elements  into  Inter- 
national Law : — 

First.  A  great  spiritual  had  become  a  considerable  secular 
power,  and  the  difficult  question  had  arisen  how  were  other 
secular  States  to  carry  on  their  relations  with  it  ? 

Secondly.  This  spiritual  power  was  no  longer  identified 
with  the  limits  and  extent  of  one  dominion ;  it  claimed  equal 
authority  over  many  distinct  kingdoms,  which  stood  as  it 
were  apart  from,  and  yet  were  most  intimately  connected 
with  this  foreign  power.  It  wielded  an  authority  over  the 
citizens  of  every  kingdom,  and  exacted  an  allegiance  upon 
oath  from  them  far  above  that  which  the  municipal  law  of 
their  own  country  could  impose,  or  the  temporal  Sovereign 
enforce. 

Thirdly.  In  process  of  time  it  collected  b.  feudal  revenue  of 
no  inconsiderable  amount  from  the  governors  and  subjects  of 
foreign  realms. 

Fourthly.  This  spiritual  ruler  claimed  and  exercised  a 
power  of  absolving  Sovereigns  and  subjects  from  their  oaths. 

(c)  Kochf  i.  1. 

{d)  His  election  was  confirmed,  at  his  own  request,  by  the  Emperor. 
His  JPapacy  extended  from  1073  to  1085 ;  he  had  been  suhdiaconus  under 
six  Popes, 
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Fifthly.  This  spiritual  power  claimed  for  the  officers 
which  it  employed  in  each  kingdom  a  status  wholly  distinct 
from  that  of  the  subjects  of  each  kingdom^  whether  these 
officers  were  or  were  not  born  subjects  of  the  kingdom  (f). 
This  separate  status  was  claimed  for  the  persons  and  the 
property  of  the  clergy  (clerus),  and  the  law  by  which  they 
were  to  be  governed.  Justinian  had  intended  to  Christianise 
as  well  as  compile  the  fabric  of  Roman  jurisprudence.  He 
meant  to  be  the  religious  as  well  as  the  civil  legislator  of  the 
world.  The  Christian  faith^  the  Christian  doctrine^  the 
status  of  the  Christian  clergy  in  all  its  branches,  are  the 
subjects  of  his  laws  {/). 

It  was  not,  however,  in  their  clerical  character,  but  as 
subjects  in  their  civil  capacity,  that  the  clerus  claimed  to  live 
under  the  Civil  Law  of  Rome ;  and  it  appears  even  from 
one  of  the  Constitutions  of  Clothaire,  as  early  as  a.d.  560, 
and  from  various  records  of  the  ninth  and  eleventh  centuries, 
that  in  the  Frank  kingdom  the  clergy  were  permitted  to  live 
under  the  Roman  law.  It  seems,  however  (and  the  fact  is 
very  remarkable),  that  even  then  the  clergy  in  Lombardy 
had  the  option  of  declaring  whether  they  would  live  under 
the  Roman  or  Lombard  law  {g).  So  early  was  the  struggle 
begun  between  the  nationality  of  the  individual  and  the  law 
of  the  order  to  which  he  belonged. 

But  while  the  clergy  lived  under  the  Civil  Law  of  Rome 
they  were  pretty  much  in  the  same  predicament  as  the  con- 
quered provincials,  who  were  equally,  in  the  early  part  of  the 
Middle  Ages,  allowed  to  choose  a  personal  law  distinct  from 
the  law  of  their  domicil(A).     When  various  foreign  spiritual 


(fl)  Savigny,  Geschichte  des  Eomischeyi  Hevhts  ivi  Mittelalter,i.  141,142. 

(/)  Milman,  Hist,  of  Latin  Christianity,  i.  366,  &c.,  contains  an  able 
re'\iew  of  these  laws  of  Justinian. 

(jg)  "  Ego  Teopertus  archipresbiter  EcclesisB  Sancti  Juliani  qui  pro- 
fessus  sum  legem  vivere  Langubaidorum." —  Vidfi  Savigny,  ubi  supr.  It 
seems,  however,  that  this  power  of  option  was  confined  to  Lombardy. 

(A)  Saviyny,  Geschi^hte  R,  R.  ii.  274.  At  first  the  spiritual  edicts 
contained  large  and  literal  extracts  from  the  Roman  Civil  Law. 
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enactments^  and  at  last  the  elaborate  compilations  of  the 
Canon  Law,  were  promulgated,  the  difficulty  of  reconciling 
a  foreign  spiritual  with  a  domestic  secular  allegiance  became 
greater,  or,  at  least,  the  distinction  became  sharper  and  more 
prominent  between  the  two. 

That  those,  whose  sacred  office  it  is  to  be  the  teachers  of 
religion  should  be  clothed  with  a  privileged  and  cosmopo- 
litan character  seems  to  be  in  accordance  with  the  natural 
feelings  of  man  in  every  part  of  the  world  not  wholly 
barbarous  and  uncivilised.  We  know,  from  the  travels  of 
a  most  intelligent  Roman  Catholic  missionaiy  in  China  and 
Thibet,  that  in  these  interesting  countries  this  notion  very 
generally  prevails  (/);  but  the  subject  immediately  under 
our  consideration  is  that  of  an  imperium  in  tmperioy  caused 
by  the  double  allegiance  of  the  native  clergy. 

CCXCVIII.  The  collision   between  the  two  powers  of 

(t)  ''  Nou0  nous  hatftmes  de  nouB  rendre  chez  le  R^nt,  et  de  lui  faire 
part  de  la  deplorable  entrevue  que  nous  avious  eue  avec  Ki*Chan.  Le 
premier  Ealon  avait  eu  connaissance  des  projets  de  pers^ution  que  les 
Mandarins  chinois  tramaient  entre  nous.  II  t^ha  de  nous  rassurer,  et 
nous  dit  que,  prot^geant  dans  le  pays  des  milliers  d'^trangers,  il  serait 
assez  fort  pour  nous  y  faire  jouir  d'une  protection  que  le  goyernement 
tMbetain  accordait  h  tout  le  monde.  Au  reste,  ajouta-t-il,  lors  me  me 
que  nos  lois  interdiraient  aux  strangers  I'entr^e  de  notre  pays,  ces  lois  ne 
pourraient  vous  atteindre.  Les  religieux,  les  hommes  de  priirey  Hani  de 
tous  les  pays,  ne  sont  strangers  ntUle  part :  telle  est  la  doctrine  qui  est  en- 
seign^  dans  nos  saints  livres.  II  est  ^crit :  La  chhrejaune  est  sans  pati-te, 
et  le  Lama  rCa  pas  defamiUe.  .  .  .  Sha-Ssa  dtant  le  rendez-vous  et  le 
sdjour  special  des  hommes  de  pri^re,  ce  seul  titre  deyrait  toujours  vous  y 
faire  trouver  liberty  et  protection. 

''  Gette  opinion  des  Bouddhistes,  qui  fait  du  religieux  un  homme  cosmo- 
polite, n'est  pas  simplement  une  pens^  ^rite  dans  les  livres  :  mais  nous 
avons  remarqu^  qu'eUe  ^tait  passte  dans  les  moeurs  et  les  habitudes  des 
lamaseries.  Aussitot  qu*un  homme  s^est  ras6  la  tete,  et  a  revetu  le  costume 
religieux,  il  renonce  Ik  son  ancien  nom  pour  en  prendre  un  nouveau.  Si 
Ton  demande  k  un  Lama  de  quel  pays  il  e^t,  il  r^pond :  Je  n'ai  pas  de 
patrie,  mais  je  passe  mes  jours  dans  telle  lamaserie.  Cette  mani^re  de 
penser  et  d*agir  est  meme  admise  en  Chine,  parmis  les  bonzes  et  les  autres 
espdces  de  religieux,  qu'on  a  coutume  de  designer  par  le  nom  g^n^rique 
de  Tchou-kiarjin,  homme  sort!  de  la  famille." —  Voyage  dans  le  Thibet, 
par  M,  JHitc,  Pritre,  Missicnnaire  de  lit  ConyrSyation  de  Saint-Lazare,  vol. 
ii.  p.  867. 
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Church  and  State^  accordingly^  arose  soon  after  the  time  of 
Charlemagne,  and  has  continued  in  a  greater  or  less  degree 
up  to  the  present  time. 

The  temporal  Sovereign  soon  began  to  claim  as  incidents 
both  to  his  royal  status,  and  to  the  independence  of  his 
country,  various  rights,  which  had  for  their  object  the  control 
of  Papal  encroachment ;  of  this  nature  were  what  are  some- 
times designated  collectively  as  Jura  majestatis  circa  sacra^ 
the  principal  of  which  were : — 

1.  Jus  advocatioe — the  right  of  protecting  the  Church 
establishments  in  his  dominions  {Schutzreckt),  that  right 
which  in  private  patrons  was  called  the^M*  patronatus. 

2.  Jus  cavendi — the  right  of  preventing  the  introduction 
of  laws  for  the  government  of  the  national  clergy  at  variance 
with  their  civil  obligations  (Recht  der  Vorsorge). 

3.  Jus  inspiciendi — the  right  of  inquiring  into  the  manner 
in  which  the  temporalities  of  this  great  corporation  in  his 
kingdom  were  administered,  and  of  rectifying  abuses  {j  ). 

CCXCIX.  Now,  for  the  first  time,  it  should  seem  that 
the  Roman  Pontiff  claimed  the  title  of  Pope  (ft),  to  the  ex- 
clusion of  all  other  bishops,  who  had  hitherto  been  equally 
designated  by  it.  The  celibacy  of  the  clergy,  which  had 
taken  no  root  in  Germany,  England,  or  the  northern 
kingdoms,  and  was  continually  disregarded  in  France  and 
Spain,  was  practically  enforced,  and  a  powerful  link  which 
connected  that  order  with  the  State  was  broken  off,  while  a 
new  link,  which  connected  it  with  a  foreign  power,  was  forged 
(/).  The  Popes  ceased  to  date  their  acts  from  the  years  ot 


(j)  Traits  de  la  Prerogative  royale,  i.  cb.  viii.  (Lorieux), 

\k)  Koch,  Tabl.  des  Rivol  i.  Piriode  iv.  p.  100. . 

(/)  See  that  monument  of  German  industry  and  erudition,  ChrMiche 
KirchmgeschicJdey  von  J.  M,  Schrdckh,  xxvi.  Theil  86,  for  the  (  Concordatum 
Wormatiense)  Concordat  of  Worms,  a.d.  1122,  concluded  Iwtween  Henry 
V.  and  Pope  Calixtua  II.  The  Sovereigns  were  allowed,  contraiy  to 
Gregory  VII.'s  intention,  to  preserve  the  hare  feudal  tie,  by  presenting 
with  the  sceptre  the  regale  to  the  Bishop.  The  important  words  in  the 
Concordat  are,  "  P^lectus  per  sceptrum  regale  abs  te  accipiat " 

Koch,  ib.  121. 
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the  reign  of  the  Emperor,  or  to  stamp  their  coin  with  his 
impress ;  the  investiture  of  the  ring  and  crosier,  which  bound 
the  clergy  very  closely  to  the  State,  was  successfully  refused. 
The  Sovereign  was  bound  to  nominate  or  confirm  the 
nomination  of  any  prelate.  The  Prefect  of  Rome  was 
required  to  take  the  oath  of  homage  and  allegiance  to  the 
Pope,  instead  of  to  the  Emperor ;  and  it  was  with  truth  that 
Gregory  VII.  wrote  to  the  German  nation  respecting  the 
Emperor : — "  Non  ultra  putet  sanctam  Ecclesiam  sibi  sub- 
"jectam,  sed  prselatam  ut  dominam"  {m\  Quite  consis- 
tently he  claimed  the  empire  as  a  fief  of  the  Roman  Church, 
and  exacted  from  Hermann  of  Luxemburg,  whom  he  set  up 
as  an  anti-Emperor  to  Henry  lY.,  a  formal  oath  of  vassalage. 
Tribute  was  exacted  from  and  paid  by  the  greater  part  of 
European  States  to  the  Pope.  Royal  dignities  were  con- 
ferred and-  taken  away,  oaths  of  loyalty  imposed  and  annulled 
at  the  bidding  of  the  Roman  See  (n).  Hitherto  the 
Emperors  had  exercised  the  right  of  confirming  the  election 
of  the  Popes  and  of  deposing  them ;  the  same  rights  were 
now  claimed  by  the  Popes  over  the  Emperors,  and  indeed 
over  all  other  Sovereigns.  It  was,  perhaps,  a  natural 
consequence  of  extending  the  spiritual  power  of  excommuni- 
cation to  secular  matters.  The  multiplication  of  religious 
orders  claiming  exemption  from  the  jurisdiction  of  the  State 
and  devoted  to  the  Roman  See,  though  one  of  those  orders 
was  destined  to  furnish  its  deadliest  enemy,  tended,  as  well 
as  the  Crusades,  to  strengthen  the  hands  of  the  Pope ;  for 
it  was  not  merely  against  ir^fidels  that  this  weapon  was  used. 
Crusades  were  preached  by  Popes  against  refractory 
Christian  Kings  and  Republics  such  as  Venice  in  1309  (o)  ; 


(m)  JEpitt,  1.  iy.  c.  3. 

Kochj  tb. 

(n)  CoUieTf  speaking  of  Beckers  opposition  to  the  Constitutions  of 
Clarendon  (a.d.  1164),  observes,  "  His  tenet,  that  the  Civil  Government 
had  its  authority  from  the  Church,  was  a  grand  mistake,  and  misled  his 
practice."— CAttrcA  History,  vol.  ii.  p.  828,  ed.  1840. 

(o)  P&rtalis,  Imtrod,  vii. 
VOL.  II,  B  B 
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against  schismatical  princeB,  sach  as  the  Greeks  and 
Russians ;  against  pagans,  like  the  Sclavonic  tribes  on  the 
Baltic:  against  heretics,  like  the  Yaudois,  the  Albigenses, 
and  the  Hussites  (p). 

A  confusion  of  ideas  generated  a  confusion  of  aathoritie& 
Heresy,  which,  if  it  attacked  the  law  of  the  State,  might  be 
a  political  crime,  was  punished  with  equal  severity  when  it 
was  a  religious  error.  Infidelity  to  the  Church  was  put  on 
the  same  footing  as  rebellion  against  the  throne.  The  /«- 
quisition  secured  to  the  ecclesiastical  authority  the  arm  of  the 
secular  power  without  any  right  of  inquiry  or  intervention 
as  a  condition  of  its  use  (y).  Meanwhile  the  territory  of 
the  Roman  See  was,  from  various  causes,  largely  increased; 
so  also  was  her  wealth,  by  contributions  {annates)  from  all 
countries,  and  her  power,  from  the  causes  already  mentioned, 
to  which  should  be  added  her  claims  to  collate  to  benefices 
which,  under  the  pretext  of  rights  of  concurrence  and 
prevention y  she  often  enforced  to  the  injury  of  the  national 
prelate  (r). 

It  is  true  that  many  of  these  pretensions,  especially  the 
last,  were  founded  upon  the  decretals  of  Isidore,  now  univer- 
sally  acknowledged  to  have  been  forged  during  the  early 
part  of  the  ninth  century  (5)  ;  but  it  is  difficult  to  deny  that 
they  flowed  as  strict  logical  consequences  from  the  prin- 
ciples on  which  Rome — who,  to  borrow  the  French  expres- 
sion, "  ne  recule  pas  " — founded,  both^at  this  and  at  a  much 
later  period,  her  authority  (t). 


(p)  Koch  J  ib.  136,  137,  notes.  (q)  Fortalis,  %ibi  mp, 

(r)  Koch,  127,  111. 

(s)  *^  It  is  impossible  to  deny  (Dean  Milman  says),  that,  at  least  by 
citinpf  without  reserve  or  hesitation,  the  Homan  Pontiffs  gave  their  delibe- 
rate sanction  to  this  great  historic  fraud." — Sist,  of  Latin  CAru^MiWNfy, 
vol.  i.  p.  379. 

(t)  MiiUer's  defence  is  eloquent  and  ingenious: — "Wenn  die  Hier 
archie  ein  Uebel  ware,  besser  doch  als  Despotie ;  sie  sei  eine  leimeroe 
Mauer,  sie  ist's  doch  gegen  Tyrranei.  Der  I^iester  hat  sein  Qesetz,  der 
Despot  hat  keins ;  jener  beredet,  letzterer  zwingt ;  jener  predigt  Gott, 
letzterer  sich.    Man  spricht  wider  die  Unfehlbarkeit ;  wer  darf  eine 
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CCC.  About  1152  A.D.,  the  Decretum,  a  systematic 
compilation  of  the  existing  canons  and  laws  of  the  Church, 
was  compiled  by  Gratian  and  approved  of  by  the  Pope. 
About  1235  A,D.,  Pope  Gregory  IX.  caused  his  chaplain 
to  reduce  into  a  regular  order  and  system  the  constitutions 
of  former  Popes,  including  with  them  his  own,  and  also 
the  canons  of  the  third  (m)  and  fourth  (x)  Councils  of 
Lateran  ;  these  are  the  Decretals^  The  Sezt  or  Sixth 
book  of  Decretab  was  added  by  Boniface  VIII. ;  Clement 
V.  began  another  compilation,  afterwards  published,  called 
The  Clementines;  another  was  made  by  John  XXII., 
constituting  the  Extravagantes  Johannis.  To  this  were 
added,  in  1483,  other  decrees  of  Popes,  the  Extruvagantes 
Communes,  These  celebrated  compilations  received  the  most 
deliberate  stamp  of  the  Koman  Church's  approbation,  and 
were  ordered  to  be  publicly  taught  in  all  her  schools,  and  to 
become  the  law  of  all  her  tribunals.  The  provisions  con- 
tained in  them  have  never  been  expressly  repealed  by  the 
Papal  authority  which  originally  sanctioned  them ;  though 
many  canonists  hold  that  some  of  them  have  fallen  into 
desuetude. 

These  compilations  constitute  that  body  of  Papal  Law, 
which  is  known  by  the  name  of  Corpus  Juris  Canonici. 


Verordnung  unweise  oder  ungerecht  nennen,  und  ihr  GehorBam  versagen  P 
— wider  den  Papst,  als  ob  ein  so  grosses  Ungliick  ware,  wenn  ein  Auf- 
eeher  der  christlichen  Moral  dem  Ehrgeis  luid  der  Tyrranei  befehlen 
konnte,  bis  hieher  und  nicht  weiter  ! — wider  die  Personalimmunitat,  als 
ob  ein  grosses  Ungliick  ware,  dass  jemand  ohne  Lebensgefahr  fiir  die 
Rechte  der  Menscbheit  reden  durfte  I — wider  ihren  Reiohthiim,  als  waren 
die  Laien  gebessert,  wenn  der  Priester  mit  ihnen  darbt ! — wider  Steuer- 
fieiheit ;  die  franzosische  Clerisei  giebt  so  viel  als  die  Laien ; — wider 
Usurpationen,  ohne  zu  berecbnen  was  die  Fiirslen  der  Kircbe  zu  restituiren 
batten  fur  Kriege,  Bedriickungen,  Commenden,  Pensionen,  Reunionenj — 
wider  die  vielen  Kloster,  nicbt  wider  die  Vermebriing  der  Kasernen ; — 
wider  secbzigtausend  ebelose  Geistlicbe,  und  nicbt.  wider  bundert  tausend 
ebelose  Soldaten."— ilfM//ci-,  Fiirster^nd.  Werke,  B.  \x.  S.  164,  cited  by 
Walter,  Kirchenrecht,  41,  note. 

(tt)  Held  in  the  time  of  xVlezander  III.,  a.d.  1179. 

(:r)  In  tbe  time  of  Innocent  III.,  a.d.  1216. 

}^  »  i 


^  372  INTEKNATIONAL   LAW. 

It  is  intended  to  be  the  law  of  a  foreign  Spiritual  Chief 
for  the  goyemment  of  a  particular  class  of  the  subjects  of 
independent  States,  To  all  nations,  however,  but  tiie 
Roman  States,  it  constituted  a  body  of  Foreign  Law.  It  is 
now  universally  acknowledged  that  it  depends,  as  well  as  the 
ju«  novissimumy  or  later  Canon  Law,  for  its  civil  authority 
upon  the  degree  of  Reception  which  has  been  accorded  to  it 
by  the  State. 

Now  in  this  body  of  Canon  Law  are  contained,  as  will  be 
seen  in  the  following  chapters,  principles  and  doctrines 
utterly  subversive  of  the  independence  of  States,  and  incon- 
sistent with  the  first  principles  of  International  Law. 
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CHAPTER  IV. 

THE  CORPUS  JURIS  CANONICI — THE  PRINCIPLES  CON- 
TAINED THEREIN,  AND  IN  SUBSEQUENT  BULLS,  AT 
VARIANCE   WITH   INTERNATIONAL  LAW. 

CCCI.  The  Decretals  which  appear  to  be  inconsistent 
with  the  independence  of  foreign  States,  are  known  by  the 
following  titles,  taken  from  the  words  with  which  they 
begin : — 

1.  Venerabilem, 

2.  SolitcB. 

3.  Ad  ApostolictB. 

4.  Clericis  Laicos, 

5.  Quod  olinh 

6.  Unam  Sanctam  and  Meruit. 

7.  Romani  Principes, 

8.  Pastor alis. 

9.  !Si  Fratrum, 

10.  De  Consuetudine. 

CCClI.  The  Emperor  Henry  VI.  died  in  a.d.  1197. 
The  majority  of  the  electoral  Princes  chose  Philip  of 
Swabia  for  his  successor ;  the  minority,  Otho  of  Brunswick, 
son  of  Henry  the  Lion.  Philip  had  been  excommunicated 
by  the  Pope  for  spoliating  the  Church's  property.  Both 
Princes  were  crowned.  Innocent  III.  sent  a  legate  into 
Germany,  ordering  the  Princes  to  acknowledge  Otho. 

Duke  Berthold  of  Zahringen,  with  the  other  Princes  who 
supported  Philip,  sent  a  complaint  to  the  Pope  that  his  legate 
had  done  wrong,  whether  he  acted  in  the  capacity  of  elector 
or  of  judge. 


374  INTERNATIONAL   LAW. 

As  an  elector  he  had  thrust  his  sickle  into  another  man's 
harvest,  and  derogated  from  the  rights  of  the  Princes.  As 
a  judge  he  had  decided  in  favour  of  one  party  in  the  absence 
of  the  other,  who  had  not  been  cited. 

Innocent  replied  to  this  in  a  letter  which  appears  as  the 
Thirty-fourth  chapter  of  the  Sixth  title  of  the  First  book  of 
the  Decretals  of  Gregory  IX.,  and  begins  with  the  word 
Venerabilem^  and  was  issued  probably  in  a.d.  1202.  This 
Decretal  opens  with  a  recital  of  the  above-mentioned  com- 
plaints, and  goes  on  to  recognise  the  power  of  election  to  be 
by  law  and  usage  vested  in  the  Princes  :  "  prsesertim  cum 
*'  ad  eos  jus  et  potestas  hujusmodi  ab  Apostolica  sede  per- 
'^  venerit,  qu9s  Romanum  Imperium  in  personam  magnifici 
"  Caroli  i  Grsecis  transtulit  in  Germanos."  The  Princes, 
on  the  other  hand,  ought  to  acknowledge,  and  have  acknow- 
ledged, ^^  quod  jus  et  auctoritas  examinandi  personam  electam 
"  in  Regera,  et  promovendam  ad  Imperium,  ad  nos  spectat, 
^'  qui  eum  inungimus,  consecramus  et  coronamus.  E^t  enim 
*'  regulariter  et  generaliter  observatum,  ut  ad  eum  exami- 
"  natio  persona)  pertineat,  ad  quem  impositio  manfts  spectat.*' 
The  legate  had  not  discharged  the  office  of  an  elector 
{electoris)  or  a  judge  (coffnitoris),  but  of  a  denouncer  (de^ 
nunciatoris)  of  an  improper  choice.  The  voters  for  the 
improper  person  had  thrown  awtiy  their  votes  (a).  The 
unfitness  of  the  chosen  was  indisputable ;  "  sunt  enim 
'*  notoria  impedimenta  Ducis,  scilicet  excomraunicatio 
**  publica,  pcrjurium  manifestum,  et  persecutio  divulgata, 
*'quam  progenitorefi  ejus  et  ipse  praBsumpserunt  in  Apo- 
*'  stolicam  sedem  et  alias  Ecclesias  exercere." 

Moreover,  the  Duke  had  taken  an  oath  against  being 
Emperor.  If  it  were  an  unlawful  oath,  it  bound  him  as  the 
Israelites  were  bound  by  their  oath  to  the  Gibeonites,  though 
fraudulently  procured. 


(a)  A  maxim,  it  may  be  observed,  subsequently  incorporated  into 
EngUsh  jurisprudence. —  Oldknow  v.  Wainwi'ight^  2  Burrow  JReporU^ 
1017. 
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Besides,  "  utnim  vero  dictum  juramentum  sit  licitum  vel 
'*  illicitum,  et  ideo  servandum  an  non  servandum  extiterit, 
"  Demo  sanre  mentis  ignorat  ad  nostrum  judicium  pertinere." 

Lastly,  it  is  suggested  that  if  the  Duke  were  to  succeed 
his  brother,  who  had  succeeded  his  father,  the  electors  would 
seem  to  lose  their  liberty  of  election,  as  the  dignity  would 
appear  hereditary. 

The  remarkable  points  in  this  Decretal  are  the  asser- 
tions : — 

1.  That  the  right  of  the  electors  was  derived  through  the 
Roman  See. 

2.  That  the  Pope  had  a  right  to  examine,  and  therefore 
to  reject,  the  elected  whom  he  was  called  upon  to  consecrate 
and  crown. 

3.  That  an  improper  choice  by  the  majority  gave  the  Pope 
the  power  of  sanctioning  the  choice  of  the  minority. 

4.  That  excommunication,  and  ancestral  as  well  as  personal 
offences  against  the  Koman  See,  disqualified  a  person  from 
being  elected. 

6.  That  to  the  Pope  it  belonged  to  judge  whether  a  person 
should  be  absolved  from  an  oath,  whether  it  were  lawful  or 
unlawful,  given  bona  fide  or  procured  by  fraud. 

CCCIII.  About  the  same  time  (a.d.  1200)  the  same 
Pope  wrote  to  the  Emperor  at  Constantinople  touching 
the  injury  done  to  the  Patriarch  of  Constantinople  by 
placing  him  on  a  footdtool  to  the  left  of  the  throne. 

In  this  Decretal,  the  Sixth  chapter  of  the  Thirty-third 
title  (Jb)  of  the  First  book  of  the  Decretals,  and  which  begins 
SolitcBy  the  Emperor  is  shown  the  folly  of  supposing  that 
the  passage  in  St.  Peter's  first  Epistle  (ii.  13  et  seq,)  could  in 
any  way  indicate  that  the  Priesthood  was  subject  to  the  Tem- 
poral Power.  Various  reasons  are  alleged — the  last  is  very 
remarkable : — 

"  Prteterea  nosse  debueras  "  (the  Pope  says  to  the  Em- 
peror), "  quod  fecit  Deus  duo  magna  luminaria  in  firniamento 


(6)  De  Mt^oritate  et  Obedient  ia. 
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'^  cali:  luminare  majus,  utprtBenset  diet:  ct  luminare  miniu^ 
«  ut  prceesset  nocti :  utrumque  magnum,  sed  alterum  majus. 
^'  Ail  firmamentum  igitur  coeli^  hoc  est,  universalis  EcdeaUs, 
'^  fecit  Deus  duo  magna  luminaiia,  id  est,  duas  instituit  dig- 
**  nitates,  quse  sunt  Pontificalis  auctoritas  et  Regalis  potestas. 
^'  Sed  ilia,  quae  praeest  diebus,  id  est  splritualibus,  major  est: 
**'  quae  vero  carnalibus,  minor :  ut,  quanta  est  inter  solem  et 
'*  lunam  tanta  inter  Pontifices  et  Reges  differentia  cognos- 
"  catur.  Haec  autem  si  prudenter  attenderet  Imperatoria 
''  celsitudo,  non  faceret,  aut  permitteret  Constantinopoli- 
"  tanum  Patriarcham,  magnum  quidem  et  honorabile 
'^  membrum  Ecclesiae,  juxta  scabellum  pedum  suorum  in 
"  sinistra  parte  sedere :  cum  alii  Reges  et  Principes,  Archie- 
"  piscopis  et  Episcopis  suis  (sicut  debent)  reverenter  afisur- 
«  gant'' 

It  is  difficult  to  extract  any  other  position  from  this 
Decretal  than  that  the  kingdoms  of  the  earth  were  in  all 
respects  subjected  to  the  Church,  and,  therefore,  to  the 
Pope  (c). 

CCCIV.  The  advantage  which  accrued  to  the  most  ex- 
travagant of  Papal  claims  from  the  baseness  and  wickedness 
of  King  John  of  England,  is  a  well-known  page  of  history. 
Before,  however,  John  became  **  a  gentle  convertite  "  {d)  and 
resigned  his  crown  to  the  Pope,  that  monarch  had  invoked 
the  interference  of  Some  to  stay  the  irruption  of  King 
Philip  in  Normandy. 

A  "  denunciatio "  was  made  by  John  to  Innocent  III. 
against  Philip,  charging  him  with  the  breach  of  a  truce  made 
between  France  and  England. 

Innocent  wrote  on  behalf  of  John  to  Philip,  who  returned 
for  answer  that  the  Pope  had  no  right  to  interfere  between 
Kings,  or  between  him  and  his  vassal.     Then  Innocent,  in 


(c)  Walter  thinks  that  this  Decretal  says  no  more  than  that  Ohrisien- 
dom  was  divided  between  the  authority  of  the  King  and  the  Church — 
that  the  Pope  was  at  the  head  of  the  Church,  and  therefore  the  central 
point  of  spiritual  life. — Kirchenrecht,  B.  41. 

{d)  King  John,  act  v.  sc.  1. 
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the  year  1204,  issued  the  Decretal  (e),  beginning  "  Novit 
"  ille,"  which  may  be  divided  into  three  parts: — 1.  An 
assertion  of  the  general  principle  of  Papal  jurisdiction  in 
these  matters,  viz.  that  though  he  had  no  jurisdiction 
"  judicare  de  feudo,"  yet  he  had  "  decemere  de  peccato ;  " 
that  John  had,  according  to  the  Scripture,  ^'  told  to  the 
"  Church  "  (/)  the  offence  of  his  brother  King,  and  the  Pope 
therefore,  '^  ad  regimen  universalis  Ecclesias  vocati,"  must 
hear  the  cause  by  himself  or  his  legate.  That  his  power  to 
do  so  was  the  gift  of  God,  not  of  man  ;  that  there  was  no 
exemption  for  Kings  any  more  than  for  private  persons ; 
that  the  Emperor  Theodosius  had  even  laid  down  in  his 
Code  that  at  any  time,  and  in  any  suit,  the  appeal  of  either 
plaintiff  or  defendant  to  Rome  put  an  end  to  every  inferior 
jurisdiction. 

2.  That  a  charge  of  breach  of  faith  to  a  treaty  (rupta 
pacisfcedera)  no  doubt  appertained,  rations  caustBy  to  the 
Church. 

3.  Therefore,  ^^  pra^dicto  Legato  dedimus  in  pneceptis,  ut 
"  (nisi  Rex  ipse  vel  solidam  pacem  cum  predicto  Rege 
^^  reformet,  vel  saltern  humiliter  patiatur,  ut  idem  Abbas  et 
"  Archiepiscopus  Bituricen  de  piano  cognoscant,  utrum 
"justa  sit  queerimonia,  quam  contra  eum  proponit  coram 
^*  Ecciesia  Rex  Anglorum,  vel  ejus  exceptio  sit  legitima, 
^'  quam  contra  eum  per  suas  nobis  literas  duxit  exprimendam) 
"  juxta  formam  sibi  datam  a  nobis  procedere  non  omittat." 

The  Legate  accordingly  went  to  Meaux,  held  a  council 
there,  and  began  to  proceed  against  Philip  by  censures. 
The  French  Bishops  appealed  to  Rome;  the  appeal  was 
received.  The  representative  of  the  Bishops  appeared. 
John  was  cited,  and,  not  appearing,  the  cause  was  decided, 
in  pain  of  his  contumacy,  in  favour  of  France,  and  the 
crown  of  England  was  in  consequence  stripped  of  the 
greatest  part  of  its  continental  possessions  (ff). 

(e)  Decret.  Oreg,  iz.  1.  2,  t.  i.  c.  xiii. 

(J)  St.  Matthew,  c.  xviii. 

(S)  PhilUpps,  KirchmreclU,  iii.  238. 
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CCCV.  The  Emperor  Frederic  II.,  who  began  his  reign 
A.D.  1212,  waged  nearly  a  forty  years'  war  with  the  pre- 
tensions of  Rome. 

The  end  of  the  contest  is  well  known.  He  was  deposed 
on  July  17,  1245,  by  a  sentence  of  Innocent  IV.,  with 
the  advice  of  the  Council  at  Lyons.  All  his  subjects 
were  released  from  their  obedience  ;  all  who  might  hereafter 
aid  him  were  excommunicated.  The  sentence  was  duly 
placed  by  Boniface  VII I.,  under  the  title  "&  sententiaet  re 
judicata^^  in  the  sixth  book  of  the  Decretals  (A) ;  it  is 
known  by  the  title  ad  Apostolicat. 

Four  principal  premises  are  stated  for  the  conclusion  of 
the  sentence : — 

1.  His  frequent  perjury y  shown  in  violating  the  peace 
between  the  Church  and  the  Empire. 

2.  His  sacrilegey  in  imprisoning  certain  cardinals  and 
prelates  on  their  way  to  the  council  convened  by  Innocent's 
successor. 

3.  A  vehement  suspicion  of  heresy  (i). 

4.  He  had  harassed  both  ecclesiastics  and  laymen  in  the 
kingdom  of  Sicily,  which  he  held  as  a  fief  from  the  Pope 
and  which  he  had  exhausted  by  his  tyranny. 

5.  He  had  entered  into  negotiations  with  the  Saracens, 
and  carried  on  a  criminal  intercourse  with  Saracen  women. 

The  Pope,  it  will  be  seen,  founded  his  right  to  judge,  and 
his  power  to  depose  Kings,  upon  the  declaration  of  Our  Lord 
to  St.  Peter:  '^  Whatsoever  thou  shalt  bind  on  earth  shall 
"  be  bound  in  heaven  "  ij). 

The  condemnatory  part  of  the  sentence  is  as  follows  (A) : — 

(A)  L.  2, 1. 14.  The  Bullarium  (Cocquelines,  Romse,  1740)  contains 
some  vcurioiM  but  unimportant  readings  of  this  sentence. 

(t)  ''  Dd  hnresi  quoque  non  dubiis  et  levibu?  aed  difficilibus  et  eviden- 
tibus  arg^umentis  suapectus  habetur." — ^This  is  pretty  much  in  the  style  of 
Dogberry's  reasoning,  '^  Masters,  it  is  proved  already  that  you  are  little 
better  than  false  knaves ;  and  it  will  go  near  to  be  thought  so  shortly.** 
— Much  Ado  about  Nothingy  act  iv.  sc.  2. 

(y)  St.  Matthew,  xvl.  19. 

(k)  The  avowed  objects  of  convening  this  First  Council  of  Lyons  wew 
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"  No8  itaqne  super  pramissis,  et  guampluribus  aliis  ejus 
**  nefaudis  excessibus^  cum  fratribus  nostris  et  Sancto  Con- 
"  silio  deliberatione  prsehabita  diligenti  (cum  Jesu  Christi 
"  vices  licet  immeriti  teneamus  in  terris,  nobisque  in  B. 
"  Petri  persona  sit  dictum :  Quodcunque  ligaveris  super 
**  terram,  ligatum  erit  et  in  coelis) :  memoratum  Principem 
"  qui  se  imperio  et  reguis,  omnique  honore  ac  dignitate  red- 
"  didit  tam  indignum,  quique  propter  suas  iniquitates  a  Deo, 
*•'  ne  regnet,  vel  imperet,  est  abjectus,  suis  ligatum  peccatis, 
"  et  abjectum^  omnique  honore  ac  dignitate  privatum  a  Do- 
^^  mino  ostendimus^denunciamus,  et  nihilominus  sententiando 
^'  privamus :  omnes,  qui  ei  juramento  fidelitatis  tenentur 
"  adstricti,  a  juramento  hujusmodi  perpetuo  absolventes ; 
"  auctoritate  Apostolica  firmiter  inhibendo,  ne  quisquam  de 
"  csstero  sibi  tanquam  Imperatori  vel  Regi  pareat  vel  quo- 
"  modolibet  parere  intendat  (/).  Decernendo  quoslibet,  qui 
"  ei  deinceps  velut  Imperatori  vel  Regi  consilium  vel 
"  auxilium  prsestiterint,  seu  favorem,  ipso  facto  excommuni- 
"  cationis  sententiae  subjacere.  Illi  autem,  ad  quos  in 
"  eodem  imperio  Imperatoris  spectat  electio^  eligant  libere 
"  successor  em.  De  prefato  Sicilise  regno  providere  cura- 
"  bimuSy  cum  eorundem  fratrum  nostrorum  consilio  sicut 
"  viderimus  expedire**  (m). 

This  sentence  was  received  as  law  in  various  parts  of 
Christendom ;  and  though  Frederic  II.  maintained  a  strong 
party  in  the  Empire  to  the  last,  the  sentence  was  published 
in  England  by  Henry  III.,  and  the  Ecclesiastical  Princes 
of  Germany  elected  a  new  King  of  the  Romans. 

CCCVI.     The  second  Council  of  Lyons,  held  thirty 


to  take  into  consideration  the  abuses  of  the  Church  and  the  defence  of 
Oonstantinople,  then  threatened  by  the  Turks. — See  the  History  of  the 
Council  at  leng^th,  Matthew  Paris,  663,  &c. 

War^s  Law  of  Nations^  ii.  60-71. 

{t)  The  words  in  italics  are  in  the  Bullarium. 

{m)  FhUlipps,  in  his  Kirchenrecht,  published  1850,  laments  the  neces- 
sity, but  defends  the  authority  and  lawfulness,  of  the  Pope's  sentence.— 
n.  3,  pp.  221-3. 
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years  afterwards,  decided  upon  the  confirmation  of  the 
election  of  the  Emperor  Rodolph,  the  renunciation  of 
Alphonso,  King  of  Arragon,  to  the  Imperial  dignity,  and 
the  excommunication  of  those  who  should  interfere  with  a 
priest  publishing  Ecclesiastical  censures  against  a  Sove- 
rdgn  («). 

CCCVII.  It  will  have  been  observed  that  the  sentence 
upon  the  Emperor  Frederic  II.  was  given  by  the  advice 
of  the  Council  at  Lyons :  and  we  find  the  second  Council 
of  Lyons  taking  cognizance  of  questions  of  great  secular 
importance.  The  (Ecumenical  Councils  (o)  had,  in  course 
of  time,  become  a  tribunal,  before  which  were  discussed  the 
principal  International  affairs  of  Christendom,  not  onlj 
articles  of  faith  and  matters  of  religion,  but  the  conduct  of 
Princes,  their  trial  and  punishment,  the  precedency  and 
rank  of  nations,  and  the  disputed  successions  to  kingdoms. 
These  Councils  were  called,  even  by  Voltaire  (p),  the  Senate 
of  Europe. 

The  canonists  define  a  Council  to  be  an  assembly  of  pre- 
lates and  doctors  to  settle  matters  concerning  religion  and 
the  discipline  of  the  Church  {q). 

These  Councils  admit  of  various  subdivisions,  into  (1) 
General  Councils;  (2)  National  Councils;  (3)  Provincial 
Councils;  (4)  Diocesan  Councils.  It  is  only,  however,  with 
General  Councils  that  International  Law  is  concerned. 

These  (Ecumenic  or  General  Councils  are  divided  into 
(a)  those  which  form  a  portion  of  the  Corpus  Juris  Canonici 
(the  eifect  of  which  upon  International  Law  will  presently 
be  noticed),  and  ()8)  those  which  have  been  held  subsequent 
to  these  compilations. 

With  respect  to  the  former,  according  to  the  authorities 
of  the  Latin  Church,  there  have  been — 


(n)   Ward,  ii.  78.  (o)   Ward,  ib,  65,  66. 

(p)  Eesai  sur  les  Mxurs  et  VEsprit  des  Natiaru,  ch..  Izvii. 
(q)  Monsieur  Durand  de  MaiUan^s  Dictionnaire  de  Droit  oanomque, 
tome  premier,  titre  Ooncile. 
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(a)  Eight  General  Councils  in  the  East 


1.  Nice  (1) 

2.  Constantinople  (1) 
8.  Ephesus 

4.  Clialcedon 

6.  Constantinople  (2) 

6.  Constantinople  (3) 

7.  Nice  (2) 

8.  Constantinople  (4) 


881 
431 
451 
658 
680 
787 
869 


Seven  General  Councils  in  the  West. 

9.  Lateran  (1) 1123 

10.  Lateran  (2) 1189 

11.  Lateran  (8) 1179 

12.  Lateran  (4) 1215 

18.  Lyons  (1) 1245 

14.  Lyons  (2) 1274 

15.  Vienie 1811 

With  respect  to  the  latter,  there  have  been  ()8),  according 
to  the  same  authority,  seven  General  Councils,  ^*  quorum 
nulla  in  corpore  juris  mentio  fit^^ 

16.  Pisa 1409 

17.  Constance 1414 

18.  Basle 1481 

19.  Florence 1489 

20.  Lateran  (5) 1512 

21.  Trent 1545 

22.  Vatican  or  Rome  (r)       .        .        .  1870 

The  division  of  General  Councils  is  adopted  by  the  Latin 
Church.  But  it  is  incorrect  and  contradicted  by  undoubted 
historical  facts.  The  Greek  Church  does  not  recognise 
any  (Ecumenical  Council  since  that  of  Constantinople  in 
869  A.D.  The  English  Church  has  recognised  no  General 
Council  since  the  period  of  the  Reformation. 

It  is    manifest  that  a  much  greater    International   {s) 


(r)  Concilium  Vaticanum,  See  a  very  remarkable  work,  Documenta 
ad  iUustrandum  OoncHium  Vaticanum  anrn  1870,  published  by  Dr.  J. 
Friedrich  at  Nordlingen,  1871. 

(«)  It  is  probably  with  reference  to  these  Councils,  that  Orotius  says : 
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authority  and  influence  is  to  be  ascribed  to  the  CouBcib  of 
the  Undiyided  Church  than  to  those  which  have  been  holdoi 
by  one  branch  only  of  the  Church. 

With  respect  to  the  four  first  Councils,  Justinian  decreed 
that  the  canons  contained  in  them  should  be  obserred  as 
laws  (t) ;  and  the  Canon  Law  declares,  "  Inter  caetera  Con- 
'^  cilia,  quatuor  esse  scimus  venerabiles  Synodos,  quie  totam 
"  principaliterfidem  complectuntur,  quasi  quatuor  Evangelia, 
"  vel  totidem  Paradisi  flumina  "  (w). 

In  England,  the  Legislature  enacted  that  the  High  Com- 
missioners appointed  by  Queen  Elizabeth  should  have  no 
power  to  "  adjudge  any  matter  or  cause  to  be  heresie,  but 
"  only  such  as  have  heretofore  been  determined,  ordered,  or 
"  adjudged  to  be  heresie,  by  the  authority  of  the  Canonical 
"  Scriptures,  or  by  the  first  four  General  Councils,  or  any 
"  of  them,  or  by  any  other  General  Council  wherein  the 
"  same  was  declared  heresie  by  the  express  and  plain  words 
"  of  thesaid  Canonical  Scriptures,  or  such  as  hereafter  shall 
**  be  ordered,  judged,  or  determined  to  be  heresie,  by  the 
"  High  Court  of  Parliament  of  this  realm,  with  the  assent 
**  of  the  Clergy  in  their  Convocation  "  (x). 

The  International  character  of  these  General  Councils 
is  nowhere  moreforcibly  stated  than  in  the  work  of  a  cele- 
brated English  divine : — 


^*  Synodic!  canones  qui  recti  sunt,  coUectiones  sunt  ex  generalibus  legis 
divined  pronuntiatis,  ad  ea,  qu»  occurrunt,  aptatae ;  hi  quoque  aut  mon- 
Btrant;  quod  divina  lex  preecipit,  aut  ad  id,  quod  Beus  suadet,  hortantur. 
Et  hoc  veie  Ecclesiee  ChristiansB  eAt  officium,  ea  quss  sibi  a  Deo  tradita 
sunt  tradere  et  eo  quo  tradita  sunt  modo." — De  J,  B.  et  P.  {Prolog.)  ol. 

(f)  "  Sancimus  igitur,  yim  legem  obtinere  sacros  ecclesiasticos  canones 
in  Sanctis  quatuor  synod  is  expositos  vel  confinnatos,  hoc  est  in  Nictena 
trecentorum  decern  et  octo,  et  in  GoDstantinopolitana  centum  quinqua- 
ginta  sanctorum  patrum,  et  in  Ephesina  prima,  in  qua  Nestorius  condem- 
natus  est,  et  in  Chalcedonensi,  in  qua  Eutyches  cum  Nestorio  anathemate 
percussus  est.  Prasdictarum  enim  sacrarum  synodorum  et  dogmata  at 
sacras  script uras  suscipimus,  et  canones  tanquam  leges  observamus." — 
liov.  cxxxi.  1. 

(m)  Decf'et,  I.  DUt,  xv.  c.  i.  s.  \,et  vide  c.  ii. 

\x)l  Elk,  c.  i  s.  86. 
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"  Now  as  there  is  great  cause  of  communion,  and  con- 
**  sequently  of  laws,  for  the  maintenance  of  communion 
<<  amongst  nations,  so,  amongst  nations  Christian,  the  like 
"  in  regard  even  of  Christianity  hath  been  always  judged 
**  needfiil.  And  in  this  kind  of  correspondence  amongst 
"  nations,  the  force  of  General  Councils  doth  stand.  For, 
"  as  one  and  the  same  Law  Divine,  whereof  in  the  next 
**  place  we  are  to  speak,  is  unto  all  Christian  Churches  a 
"  rule  for  the  chiefest  things,  by  means  whereof  they  all  in 
"  that  respect  make  one  Church,  as  having  all  but  one  Lord, 
"  one  faith,  and  one  baptism  (y),  so  the  urgent  necessity  of 
"  mutual  communion  for  preservation  of  our  unity  in  these 
"  things,  as  also  for  order  in  some  other  things  convenient 
"  to  be  everywhere  uniformly  kept,  maketh  it  requisite  that 
**  the  Church  of  God  here  on  earth  have  her  laws  of  spiritual 
"  commerce  between  Christian  nations — laws,  by  virtue 
"  whereof  all  Churches  may  enjoy  freely  the  use  of  those 
^^  reverend,  religious,  and  sacred  consultations,  which  are 
"  termed  Councils  General.  A  thing  whereof  God^s  own 
"  blessed  Spirit  was  the  Author  (z)  ;  a  thing  practised  by 
"  the  holy  Apostles  themselves ;  a  thing  always  afterwards 
"  kept  and  observed  throughout  the  world ;  a  thing  never 
**  otherwise  than  most  highly  esteemed  of,  till  pride,  ambi- 
**  tion,  and  tyranny  began,  by  factious  and  vile  endeavours, 
"  to  abuse  that  Divine  intention  unto  the  furtherance  of 
"  wicked  purposes.  But,  as  the  just  authority  of  civil  courts 
"  and  parliaments  is  not  therefore  to  be  abolished,  because 
"  sometimes  there  is  cunning  used  to  frame  them  according 
"  to  the  private  intents  of  men  over-potent  in  their  common- 
**  wealth,  so  the  grievous  abuse  which  hath  been  of  Councils 
"  should  rather  cause  men  to  study  how  so  gracious  a  thing 
*'  may  again  be  reduced  to  that  first  perfection,  than  in 
"  regard  of  stains  and  blemishes,  sithence  growing,  be  held 
"  for  ever  in  extreme  disgrace.  To  speak  of  this  matter  as 
"  the  cause  requireth,  would  require  very  long  discourse. 

(yy^Ephen.  It.  6.  («)  Acts  xv.  28. 
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"  All  I  will  presently  say  is  this,  whether  it  be  for  the  fiiid- 
"  ing  out  of  anything  whereunto  Divine  Law  bindeth  us, 
"  but  yet  in  such  sort  that  men  are  not  thereof  on  all  sides 
**  resolved  ;  or  for  the  setting  down  of  some  uniform  jndg- 
''  ment  to  stand  touching  such  things,  as  being  neither  way 
"  matters  of  necessity,  are  notwithstanding  oiFensive  and 
"  scandalous,  when  there  is  open  opposition  about  them ;  be 
"  it  for  the  ending  of  strifes,  touching  matters  of  Christian 
"  belief,  wherein  the  one  part  may  seem  to  have  probable 
"  cause  of  dissenting  from  the  other  ;  or  be  it  concerning 
"  matters  of  polity,  order,  and  regiment  in  the  Church,  I 
"  nothing  doubt  but  that  Christian  men  should  much  better 
"  frame  themselves  to  those  heavenly  precepts  which  our 
"  Lord  and  Saviour  with  so  great  instancy  gave  (a),  as  con- 
'^  cerning  peace  and  unity,  if  we  did  all  concur  in  desire  to 
^*  have  the  use  of  ancient  Councils  again  renewed,  rather 
*^  than  these  proceedings  continued,  which  either  make  all 
"  contentions  endless,  or  bring  them  to  one  only  determina- 
"  tion,  and  that  of  all  other  the  worst,  which  is  by  sword  '* 

"  (ft). 

It  is  manifest,  however,  that  these  Western  Councils  had 
become,  at  the  time  of  the  deposition  of  Frederic,  mere  in- 
struments for  extending  the  power  and  avenging  the  quarrels 
of  the  See  of  Rome. 

CCCVIIL  In  some  sense,  too,  it  may  be  observed  that  the 
Universities  of  Europe  have  been  considered  the  expositors 
of  International  Ecclesiastical  Law.  Philip  III.  of  France 
invoked  the  aid  of  the  University  of  Paris  in  his  contest 
with  Pope  Boniface  VIII.,  and  compelled  the  members  of 
that  learned  society  to  examine  into  the  pretensions  of  the 
Pope  ;  and  it  is  remarked  by  Spittler  (c)  that  a  more 
dangerous  enemy  to  the  Papacy  could  not  have  been  aroused, 
inasmuch  as  at  that  period  Universities  were  indignant  with 


(a)  John  xiv.  27. 

(ft)  Hooker,  Ecclesiaatical  Polity,  b.  i.  ch.  10,  §  14. 

(c)  OeschicfUe  de$  PapUthums  (1828),  p.  172. 
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the  Pope,  on  account  of  the  privileges  which  he  had  accorded 
to  the  Mendicant  Orders,  and  which  trenched  upon  the 
academical  rights.  The  Universities  were  also  resorted  to 
by  Henry  VIII.,  at  the  suggestion  of  Cranmer,  to  obtain 
the  much  desired  divorce  from  his  innocent  wife  ;  and  after 
the  lapse  of  nearly  three  centuries,  by  Mr.  Pitt,  in  order  to 
ascertain  what  the  opinions  of  Roman  Catholics  were  as  to 
the  alleged  conflict  between  their  allegiance  to  the  Pope  and 
to  their  temporal  Sovereign,  previously  to  the  removal  of 
their  civil  disabilities  in  England  (d). 

CCCIX.  To  return,  however,  to  the  task  of  tracing  the 
continuous  development  of  the  claims  of  Papal  authority 
over  independent  States. 

The  connection  between  France  and  Rome,  which,  before 
the  tenth  century,  had  been  so  intimate,  and  which  after 
that  period  had  been  exchanged  for  the  alliance  of  Germany, 
was  again  renewed  after  the  quarrel  with  the  race  of  Hohen- 
staufen. 

Various  Popes,  as  has  been  stated,  had  taken  refuge  in 
France  since  the  reign  of  the  Emperor  Henry  IV. ;  and  at 
the  time  when  Frederic  II.  was  dethroned,  St.  Louis  reigned 
in  France.  But  the  grandchild  of  St.  Louis  was  by  no  means 
disposed  to  submit  to  the  authority  which  the  Popes  had 
claimed  in  Germany. 

Philip  IV.  (the  Handsome)  discovered  the  necessity  of 
taxing  his  clergy  as  well  as  his  laity,  in  order  to  defray  the 
expenses  of  his  wars  with  Edward  I.  of  England. 

The  Third  {e)  (1179)  and  Fourth  (J)  (1215)  Councils  of 
Lateran  had  laid  down  the  principle  that  the  State  had  no 
authority  whatever  over  the  property  of  the  Church. 

Boniface  VIII.  sought  to  enforce  this  maxim  against 
Philip  IV.  in  a  Decretal  fulminated  in  1296,  which  certainly 
begins  with  the  assertion  of  a  very  unconciliating  proposition : 
*'  Clericis.  Laicos  infestos  oppido  tradit  antiquitaSy  quod  et 

(<0  Videpoit.  (a)  Can.  19.  (/)  Can.  44. 

VOL.  II.  0  0 
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'^  prtesentiiim  experimenta  temporum  manifeste  dedarant, 
«^  dum  suifl  finibus  non  content!  nituntur  in  vetitum,  ad 
'<  illicita  frsena  relaxant,  nee  prudenter  attendunt,  quam  sit 
^*  eis  in  Clericos  Ecclesiajsticasve  personas  et  bona  interdicts 
"  pot€8tas "  iff).  It  went  on  to  declare  that  all  secular 
authorities  imposing,  and  all  spiritual  authorities  paying, 
a  ny  taxes  (it must  be  assumed,  according  to  the  defenders 
of  the  Decretals,  to  speak  only  of  Tiew  taxes),  without  tiie 
authority  of  the  Holy  See,  should  incur  excommunication 
ipso  facto,  from  which  they  should  not  be  relieved  even  in 
articulo  mortis^  without  the  special  licence  and  authority  of 
the  Pope,  '^  cum  nostra  intentionis  existat,  tam  horrendum 
^^  secularium  potestatum  abusum  nullatenus  sub  dissimula- 
"  tione  transire." 

CCCX.  In  A.D.  1304,  Benedict  XL,  the  gentle  succes- 
sor of  the  arrogant  Boniface,  by  a  Decretal  beginning 
"  Quod  olim  "  (A),  &c.,  took  away  the  punishment  from  the 
clergy  who  payed  new  taxes,  provided  that  they  had  first 
deliberated  in  synod,  and  agreed  that  the  tax  was  imposed 
on  account  of  necessity,  or  for  the  general  good ;  and  even 
in  that  case  the  Pope  was  to  be  first  consulted. 

CCCXI.  Boniface  VIII.,  by  the  Bull  "  Ausculta  FiU;' 
further  explained  to  Philip  the  Handsome  that  he  and  all 
other  Kings  were  subject  to  the  Pope,  and  set  before  him 
many  of  his  offences,  especially  his  debasing  the  coin  of  his 
realm,  and  finally  advised  him  to  make  peace  with  the  Church 
and  prepare  for  an  expedition  to  the  Holy  Land.  The 
text  of  Scripture  upon  which  the  Pope  chiefly  relied  was 
this  passage  in  Jeremiah  (i.  10.) : — *  See  I  have  this  day 
"  set  thee  over  the  nations,  and  over  the  kingdoms,  to  root 
"  out  and  to  pull  down,  and  to  destroy,  and  to  throw  down, 
"  to  build,  and  to  plant."  The  next  step  of  Boniface  was  to 
call  a  Council  at  Bome,  and,  in  1302,  to  promulgate  the 


(g)  Sexti  Decret,  1.  8,  t.  28,  c.  iii. 

(h)  Extravag.  Comm,  1,  8,  t.  xii).  De  Immunitate  JEcclesiarum. 
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famous  Decretal  beginning  "  Unam  Sanctam  "  (t),  in  which, 
after  setting  forth  various  texts,  one  from  the  Canticles  (;), 
one  from  the  Psalms  (A),  and  especially  "  Feed  my  sheep  " 
from  St.  John's  Gospel,  and  observing,  by  the  way,  that  if 
the  Greeks  or  any  other  persons  denied  that  they  were  under 
the  care  of  St.  Peter's  successor,  it  was  clear  that  they  were 
not  Christ's  sheep,  as  there  was  but  one  shepherd  and  one 
sheepfold,  the  Pope  proceeded  with  the  following  unquali- 
fied averment  of  the  entire  and  unquestionable  subjection 
of  all  the  temporal  power  to  See  of  Rome  :  — 

^^  In  hac  ejusque  potestate  duos  esse  gladios,  spiritualem 
**  videlicet   et  temporalem,    Evangelicis   dictis  instruimur. 
"  Nam    dicentibus     Apostolis,    Ecce   gladii    duo    hie:    in 
'^  Ecclesia  scilicet,  cum  Apostoli  loquerentur,  non  respondit 
'^  Dominus  nimis  esse,  sed  satis.     Certe,  qui  in  potestate 
'^  Petri  temporalem  gladium  essenegat,  male  verbum  attendit 
"  Domini  proferentis, Cowver^^  gladium  tiium  in  vaginam(J), 
"  Uterque  ergo  est  in  potestate  Ecclesiae,  spirituals  scilicet 
"  gladius  et  materialis.     Sed  is  quidem  pro  Ecclesia,  ille  vero 
'^  ab  Ecclesia  exercendus.     Ille  Sacerdotis,  is  manu  Begum 
^*  et  militum,  sed  ad  nutum  et  patientiam  Sacerdotis.  Oportet 
^^  autem  gladium  esse  sub  gladio,  et  temporalem  auctoritatem 
"  spirituali  subjici  potestate.     Nam  cum  dicat  Apostolus  : 
"  Non  est  potestas  nisi  a  Deo  ;  qucB  autem  sunt,  a  Deo  ordt- 
*^  natcB  sunt  (m)  ;  non  autem  ordinate  essent,nisi  gladius  esset 
^^  sub  gladio,  et  tanquam  inferior  reduceretur  per  alium  in 
**  Buprema.  .  .  .  .  .  .  . 

^'  Porro  subesse  Romano  Pontifici  omni  human»  creaturse 
^^  declaramus,  dicimus,  definimus  et  pronunciamus  omnino 


(t)  Etjctravag.  Conim,  1.  1,  t.  viii.  De  Mafaritate  et  Ohedientia,  "  Unam 
sanctam  Ecclesiam,"  &c. 

(i)  *'  My  dove,  my  undefiled,  is  but  one  j  she  is  the  only  one  of  her 
mother,  she  is  the  choice  one  of  her  that  bare  her.**— Ca?t^.  tI.  9. 

(Jc)  "  Deliver  my  soul  from  the  sword,  and  my  darling  from  the  power 
of  the  dog."— -fta/m  xxii.  20. 

{I)  Str  Matthew  xxvi.  62. 

(m)  RomanB  xiii.  1. 

c  c  2 
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'*  esse  de  necessitate  salutis.  Dat.  Laterani,  Pontificatiu 
"  nostri  anno  8  "  (n). 

CCCXII.  As  Benedict  XI.  had  softened  the  "  C/mcii 
"  Laicos  "  of  Boniface  by  the  subsequent  constitution  "  Quod 
"  o/iwi,"  so  the  successor  of  Benedict,  Clement  V.,  being  still 
liiore  devoted  to  France,  hastened  to  take  off  the  edge  of 
"  Unam  sanctam  "  by  the  Bull  "  Meruit''  (1306)  (<?),  which 
declared  that  "  Unam  sanctam  "  did  not  subject  France  more 
to  Rome  than  it  had  been  subjected  before;  that  no  prejudice 
to  royal  or  national  rights  was  intended,  and  that  all  the  re- 
lations of  France  to  Rome  should  b.e  considered  ^'  in  eodem 
"  esse  statu  quo  erant  ante  definitionem  praefatam/' 

CCCXIII.  In  1311,  Clement  V.,  in  the  Bull  which 
begins  "  Romani  Principes  "  (/?),  and  which  is  inserted 
among  the  Clementine  Constitutions  in  the  Corpus  Juris 
Canonici,  declares  in  the  most  express  terms,  that  the 
examination  and  approbation  of  the  fitness  of  the  electors' 
choice,  as  well  as  the  Coronation  of  the  EmpeBor  at 
Rome,  belongs  ^^  eidem  Ecclesiae,  qusB  a  Qrsecis  impe- 
rium  transtulit  in  Germanos ; "  also,  that  the  oath  taken 
by  the  Emperor  was  not  merely  one  which  bound  him  to 
protect  and  defend  the  Pope,  as  the  Emperor  Henry  VII. 
at  this   time   contended,  and   which   contention,  '^  si  sub 


(n)  This  Decretal,  too,  actually  finds  a  modem  champion  in  PkiSippt, 
who  obfierves  that  "  ite  object  was  to  develope  dogmatically,  upon  geneial 
principles,  the  relation  between  Church  and  State  "  (pp.  26,  26) ;  thai  it 
contained  nothing  new,  but  a  recapitulation  of  maxims  enunciated  by 
former  Popes  and  Fathers  of  the  Church  (pp.  256-269) ;  that  it  contained 
merely  a  logical  conclusion  from  undoubted  premises  (pp.  269,  260).— 
B.  iii.  Kirchenrecht, 

Walter,  however,  mentions  it  with  sorrow  and  shame. — Kirchenrtdtj 
8.  41. 

Packmann  considers  it  as  dogmatical  only,  but  does  not  defend  it— 
Kirchenrechty  i.  169,  note. 

(o)  Extrav,  Comm.  1.  6,  t.  7,  c.  ii. :  "  Meruit  clarissimi  Filii  nostri 
Philippi,  Regis  Francorumiilustris,  nncercB  qfectionis  ad  nos  et  Ecclesiam 
Romanam  integritas"  &c. — enough  to  have  roused  Boniface  from  the 
grave. 

(p)  CUment,  1.  ii.  t.  ix.  De  Jurepirando, 
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*'  dissimulatione  pertranseat,  vel  silentio  pallietur,  posset  in 
'^  magnum  et  evidens  prsejudicium  Rom.  Ecclesias  redun- 
"  dare ;  "  and  therefore  the  Pope  decreed,  in  plain  terms, 
that  the  oath  was  one  of  feudal  allegiance  and  vassalage, 
like  that  of  the  King  of  Naples,  "  cum  ipsi  Reges 
'^  ejusdem  Ecclesie  specialissimi  filii,  sibi  juramento 
'^  fidejitatis,  et  alias  multicipliciter  essentadstricti,"and  that 
by  it  he  was  bound  to  extirpate  all  heretics  and  schismatics ; 
never  to  enter  into  any  relation  and  confederation  with 
any  one  "  communionem  Catholicse  fidei  non  habente,  aut 
"  cum  aliquo  alio  prtefatae  Ecclesiae  inimico,  vel  rebelli,  seu 
^^  eidem  manifeste  suspecto ; "  and  to  inaintain  the  whole 
property  and  jurisdiction  of  the  Roman  Church  intact  and 
secure,  and  to  abstain  from  injuring  any  vassal  belonging 
to  it. 

CCCXIV.  The  same  Pope  followed  up  this  decree  by 
another  beginning  "  Pastoralis  "  (y),  in  which,  annulling 
the  procedure — a  very  unjust  one,  it  must  be  admitted — of 
Henry  against  Robert,  King  of  Naples,  his  Holiness  ex- 
presses his  unlimited  and  illimitable  authority  over  all  king- 
doms as  follows : — "  Nos  tam  ex  superioritate,  quam  ad 
^'  imperium  non  est  dubium  nos  habere,  quam  ex  potestate, 
"  in  qua  (vacante  imperio)imperatori  succedimus ;  et  nihilo- 
^^  minus  ex  illius  plenitudine  potestatis,  quam  Christus,  rex 
''  regum  et  dominus  dominantium  nobis,  licet  immeritis,  in 
^'  persona  beati  Petri  concessit,  sententiam  et  processus  omnes 
**  pr»dictos,  et  quidquid  ex  eis  secutum  est,  vel  occasione 
^^  ipsorum,  de  fratrum  nostrorum  consilio  declaramus  fuisse 
^*  ac  esse  omnino  irritos  et  inanes,  nuUumque  debere  aut 
"  debuisse  sortiri  effectum.*' 

CCCXV.  After  Henry's  death,  which  happened  shortly 
afterwards,  John  XXII.,  the  successor  of  Clement,  issued 
(1316)  a  Bull  beginning  ''  Si  Fratrum'' {r),  and  duly 
inserted  in  the  Extravagantes  of  the  Corpus  Juris  Canonici, 
wherein  he  asserted  respecting  the  government  of  the  empire, 

iq)  Clement,  1.  ii.  t.  xi.  c.  2.    De  Sententia  et  re  judicata, 

(r)  Extravag,  Joan,  XXII,  i.  v.  Ne  aede  vacante  aliquid  innoretur. 
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"  cum  in  illo  ad  secularem  judicem  nequeat  haberi  recuisus, 
*^  ad  summum  Pontificem,  cui  in  persona  beati  Petri  terreni 
"  Bimul  et  coelestis  Imperii  jura  Deus  ipse  commisit ; "  there- 
fore all  persons  pretending  to  any  authority  not  confened 
by  the  Pope  were  excommunicated^  all  their  acts  and  con- 
tracts made  void,  and  all  who  obeyed  them  were  subject^l 
to  the  like  punishment 

CCCXVI.  The  Extravagant  De  Consuetudine  («)  of 
John  XXII.,  at  Avignon,  in  a.d.  1322,  appears  to  crown 
the  pillar  of  Papal  pretensions,  while  it  bears  directly 
upon  a  most  important  point  of  International  Law.  It 
begins  by  the  assertion  that  the  Pope  is  placed  by  God 
over  all  kingdoms  and  nations  ;  it  represents  that  the  Pope 
cannot  personally  perambulate  all  countries,  therefore  he 
must  have  lieutenants  or  legates  to  supply  his  place  and  ex- 
ercise his  power  over  the  people  committed  to  him  ;  that  some 
nations  have  said  that  legates  could  not  be  sent  to  them 
against  their  will ;  that  they  have  a  customary  right  to  re- 
ject them  ;  that  there  is,  however,  no  such  right,  but  tiiat 
the  attempt  to  exercise  it  draws  down  immediate  excom- 
munication upon  the  whole  country. 

The  words  of  the  Bull  should   be  carefully  studied. 

"  Super  gentes  et  regna  Romanus  Pontifex  a  Domino 
"  constitutus,"  &c. 

"  Qui  vero  de  caetero  super  praedictis  dictos  Legates,  aut 
*'  etiam  Nuntios,  quos  ad  quascunque  partes  pro  causis  qui- 
''  buslibet  sedes  ipsa  transmiserit,  praesumpsennt  impedire, 
*^  ipso  facto  sententiam  excommunicationis  incurrant.  Regna, 
"  terras  et  loca  quaelibet  subjecta  eisdem,  tamdiu  sint  eo  ipso 
^^  Ecclesiastico  supposita  interdicto,  quamdiu  in  hujusmodi 
*'  contumacia  duxerint  persistendum.  Non  obstantibus  qui- 
"  buslibet  indulgentiis,  aut  privilegiis,  Imperatoribus  ac  Be- 
^'  gibus,  seu  quibuscunque  modis,  tenoribus  et  formis  a  sede 
'*  ipsa  concessis,  quae  contra  praemissa  nullis  volumus  sufira- 


(«)  Extravag.  Comm,  L  i.  t.  i.  c.  1. 
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CCCXVII.  The  authority  shown,  from  the  foregoing 
extracts  "^f  the  Canon  Law,  to  have  been  claimed  and  ex- 
ercised by  the  Popes,  has  long  ago  been  pronounced  by  the 
voice  of  International  and  Public  Law  to  be  altogether 
irreconcileable  with  the  peace  and  independence  of  nations. 

Nevertheless  it  is  important,  and  especially  at  the  present 
time,  to  show  what  claims  have  been  made,  what  authority 
has  been  exercised,  by  the  Roman  See.  For  this  authority 
has  never  been  distinctly  repudiated  by  the  successors  of 
the  Popes  who  actually  exercised  it ;  it  still  forms  a  part  of 
the  body  of  Canon  Law,  taught  as  the  jurisprudence  of  the 
Roman  Church,  however  rejected  by  national  Churches  of 
that  communion.  Two  hundred  years  and  more  after  these 
'  edicts  were  promulgated,  able  advocates  were  found  to  defend, 
under  the  sanction  and  patronage  of  the  Roman  See,  the 
literal  meaning  and  the  full  extent  of  their  provisions. 

In  the  year  1729  the  Neapolitan  Government  interfered, 
by  royal  edict,  to  prevent  a  service  being  celebrated  in 
honour  of  Gregory  VII.  (Hildebrand),  in  which  his  deposi- 
tion of  the  Emperor  Henry  IV.  was  comonemorated  and 
extolled  as  a  lawful  exe  rcise  of  Papal  power  {t).  At  this  day, 
even  in  France,  men  of  no  mean  ability  are  found  to  maintain 
that  these  decrees  admit  of  a  merely  spiritual  and  a  per- 
fectly defensible  interpretation.  Some  writers  are  found  to 
admit  that  they  can  only  receive  a  temporal  interpretation, 
but  that  they  are,  nevertheless,  perfectly  justifiable  (m). 

(t)  Vide  post. 

(u)  "  When,  then,  we  find  a  sovereign  Pontiff  judging,  condemning, 
and  deposing  a  secular  Prince,  releasing  his  subjects  from  their  obligation 
to  obey  him,  and  authorizing  them  to  choose  them  another  Kiog,  we  may 
regret  the  necessity  for  such  extreme  measures  on  the  part  of  the  Pontiff, 
but  we  see  in  them  only  the  bold  and  decided  exercise  of  the  legitimate 
authority  of  the  spiritual  power  over  the  temporal ;  and  instead  of  blush- 
ing for  the  chief  of  our  religion,  or  joining  our  voice  to  swell  the  clamour 
against  him,  we  thank  him  with  our  whole  heart  for  his  fidelity  to  Christ, 
and  we  give  him  the  highest  honour  that  we  can  give  to  a  true  servant 
of  God  and  benefactor  of  mankind.  It  is  not  the  sainted  Ilildebrand, 
nor  the  much-wronged  Boniface,  that  we  feel  deserves  our  apology  or  our 
indignation,  but  Henry  of  Germany  and  Philip  the  Fair  of  France."— 
Daily  Telegraph  Newspaper,  October  1853. 
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When  the  great  Portuguese  canonist,  Barbosa,  in  the  early 
part  of  the  seventeenth  century,  endeavoured  to  show  that  the 
"  Unam  sanctam^^  &c  ,  had  only  a  ^piriVwa/ signification,  he 
was  obliged  to  confess  that  he  was  combating  the  contrary 
opinion  of  almost  every  expositor  of  the  Canon  Law  (x). 

Nor,  indeed,  is  the  controversy  of  much  consequence,  for 
the  same  author  admits  that,  though  the  Pope  has  no  dxntX 
power  in  temporal  matters,  yet  he  has  it  "  casualtter  et  indi- 
"  recte  in  ordine  ad  spiritualia,  quoties  scilicet  ad  spirituale 
^'  forum  fuerit  necessaria ;  "  and  he  consistently  maintains  (y) 
that  the  deposition  of  the  German  Emperors,  the  transference 
of  their  kingdoms  to  others,  the  abrogation  of  civil  laws  in 
any  way  adverse  to  spiritual  good,  the  donation  of  infidel 
countries  to  Portugal  and  Spain,  were  perfectly  legitimate 
acts  of  Papal  supremacy  (z).  It  is  much  in  the  same  spirit 
that  modern  Ultramontane  writers  (a)  write  and  act  at  the 


(jv)  "  Nee  etiam  nos  deterrent  pleraque  jura,  quae  juxta,  omnium  ffrt 
Doctor  urn  nvmte^n,  summo  Pontifici  tribuere  videntur  gecularem  poteata- 
tem,  ut  in  cap.  i.  distinctio  22,  et  in  Extravag.  Unam  sanctam"  ^c. — De 
Off.  et  Pot.  Episcopi,  p.  110,  t.  iii.  c.  2. 

"  H  n^e^t  pas  vrai  que  les  Papes  aient  jamais  pr^tendu  Itt  taute-piM- 
sance  teinpordle.^' — De  Maistre,  Du  Pape,  c.  vii.  Walter y  however,  »ys, 
with  praiseworthy  love  of  truth,  "  Geirtlose  Schriftsteller,  wie  sie  auch 
{vndere  Ilofe  erzeugen,  f^riindeten,  gefallig  gegen  die  herrscheoden  Um- 
stande,  Forderungen  und  Sy Sterne  auf  das,  was  aus  freier  Huldigung 
hervorgegangen,  nur  durch  Weisheit  nnd  Massigung  erhalten  werden 
konnte.  Die  Papste  erlangten  vom  Kaiser  einen  wahren  Jjehnseid,  iwi 
der  weltlic/ien  Gewalt  die  unhedintfte  Unterwiirjigkeit  unter  die  GeidUche. 
Da  wendeten  sieh  die  Fiirsten  und  Volker  von  ihnen  ab,**  u.8.w.— 
Kirchenrechty  Abschn.  41. 

Sir  George  Bowyer  also  admits  that  the  Decretals,  as  well  as  the  other 
works  composing  the  Co)pu8  Juris  Canonici,  contain  passages,  decisionst 
and  principles  tending  to  establish  the  authority  of  the  Popes  over  tbe 
temporal  civil  rights  of  Kings  and  States — '*  a  doctrine  contrary  to  the 
public  law  of  Europe,  and  indeed  not  maintained  by  the  Roman  Church, 
though  it  has  been  asserted  by  individual  doctors/' — }^hMeading,p.  164. 

(;/)  De  Off.  pt  Pot.  Episcopi,  fi.  p.  111. 

(z)  r\  2,  passim.  De  primatu  Ecclesia  Romans  super  omnes,  et  de  fu- 
premn  summi  Pontif.  potestate  in  universum  orbem.  The  work  is  dedicated 
to  Urban  VIII.  (1623). 

(a)  Packmann,  133. 
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present  time.  These  Decretals,  it  must  be  remembered^  were 
enacted  by  an  authority  which  a  large  and  a  most  devoted 
portion  of  Komanists  hold  to  be  infallible.  They  are 
taught  in  books,  ancient^  mediaBval,  and  modern,  dedicated 
to  Popes^  and  published  under  Papal  sfknction.  They  are 
defended  at  this  day  by  various  learned  writers  and  com- 
mentators as  having  a  spiritual  character  only ;  by  others 
as  being  a  proper  exertion  of  authority  at  the  time.  The 
question  aiises^  have  they  ever  been  repudiated  hy  the 
authority  which  enacted  them  f — are  the  teachers  of  Canon 
Law  at  Rome  ordered  to  declare  that  they  are  obsolete,  and 
that  they  were  or  are  contrary  to  the  rights  of  nations  ? — 
are  there  any  editions,  published  by  authority,  in  which  these 
passages  are  omitted,  explained,  or  censured  ? — have  they 
ever,  like  the  bad  laws  of  civil  States,  been  repealed  ?  Till 
these  questions  can  be  answered  in  the  affirmative,  the 
Governors  of  States,  who  see  the  present  state  of  revived 
Ultramontanism,  must  superintend  with  vigilance  and  jealousy 
the  promulgation  of  the  Canon  Law  in  their  dominions, 

It  also  has  been  said,  both  by  the  infidel  philosopher  and 
by  the  Ultramontane  divine  (6),  that  this  authority,  at  the 
time  of  its  promulgation  and  exercise,  was  eminently  bene- 
ficial to  the  world ;  that  the  spectacle  of  princes  and  nations 
submitting  their  quarrels  to  the  arbitration  of  the  chief 
minister  of  the  Gospel  of  Peace,  was  one  which  the  bloody 
wars  of  later  times  have  given  Christendom  good  reason  to 
regret;  that  a  perfect  tribunal  of  International  Law  was 
established  in  the  Vatican,  and  the  only  conmion  judge, 
which  independent  nations  could  acknowledge,  was  presented 
in  the  person  of  the  Pope.  Nor  can  it  be  denied  that  this 
authority  often  protected  the  oppressed,  humbled  the  op- 
pressor, stayed  the  shedding  of  blood,  cherished  peace,  and 

(6)  Ue  McMtre,  249,  citing  Voltaire. 

"  Quando  Gregorio  bandiva  V  anatema  contro  gl'  infami  fautori  della 
tratta  del  Negri,  chi  non  vede  che  la  coacienza  conncpoHtica  del  sumino 
sacerdozio  gli  animava  il  petto  e  la  lingua  ?  " — Oioberti,  Della  Rifomu 
Caifol.     Frammentiy  Ixiii.  p.  110;  see  too  p.  118. 
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prevented  war,  at  a  period  when  the  barbarous  manners  and 
savage  passions  of  men  would  have  yielded  to  no  other  in- 
fluence (c).  **  It  is  impossible/'  says  a  late  very  learned 
and  accomplished  dignitary  of  the  English  Church,  "  to  con- 
"  ceive  what  had  been  the  confusion,  the  lawleasless  (d),  the 
^'  chaotic  state  of  the  Middle  Ages  without  the  medisyal 
"  Papacy."  Nevertheless,  experience  and  history  demon- 
strate that  this  authority  was  one  which  no  mortal  hands 
were  made  to  wield.  Had  the  practice  corresponded  with 
the  theory  of  this  great  tribunal,  it  is  conceivable  that  the 
foundation  of  its  manifestly  beneficial  authority  might  never 
have  been  scrutinised.  But  for  such  a  tribunal,  the  mo6t 
perfect  disinterestedness,  the  most  entire  freedom  from  the 
suspicion  of  ambition,  personal  and  pontifical,  the  m(^t 
unspotted  character,  the  most  innocent  unworldly  life,  die 
most  ardent  love  of  justice,  the  most  fearless  disregard  of 
persons,  were  indispensably  and  perpetually  requisite.  It 
was  not  enough  that  some  of  these  qualities  should  be  pos- 
sessed, or  that  some  Pontiffs  should  possess  them  ;*  there  must 
be  a  security  that  none  but  those  who  possessed  them  should 
ever  be  placed  upon  the  judgment^seat  of  the  world.  Bat 
an  Italian  Sovereign,  mixed  up  with  the  quarrels  of  his 
neighbours,  seeking  the  aggrandisement  of  his  own  terri- 
tories, relying  for  his  claim  upon  forged  credentials,  found- 
ing his  authority  upon  false  decretals,  at  one  time  the  instru- 
ment of  the  ambition  of  Germany,  at  another  of  France, 
residing  at  Avignon,  contending  with  a  rival  Pope  at  Kome 

(c)  ^'ILb  exerc^rent  une  dictahire  salutaire,  qui  laissa  respirer  le« 
peuples,  et  pr^para  la  renaissance  de  Tordre  social.  Mais  lea  exemples 
qui  seraient  tir^s  d'un  ^tat  des  c)i09&&e89entiellement  trarmtoire^  ne  sanraieot 
l^itimer  des  pretentions  inconciliables  avec  le  but  et  la  nature  des  socidt^ 
ciyiles,  le  y^ritable  esprit  de  I'Eglise  et  sa  mission  divine/' — Diacowny  <$*c,, 
par  F,  PortaliSf  Introd,  yi.    Paris,  1845. 

De  Maistre,  203,  204,  265. 

(d)  MUmarCs  History  of  Latin  Christianity  ^  yol.  i.  p.  430;  "and  (he 
adds)  of  themediaeyal  Papacy,  the  real  father  is  Gregory  the  Qreat."  Bat 
this  is  perhaps  rather  too  broadly  stated ;  at  least,  it  should  be  remem- 
^red  that  he  strongly  protested  against  the  virtual  absorption  of  all  the 
Episcopates  into  one.    His  Papacy  extended  from  590  to  604  A.]>. 
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who  possessed  apparently  equal  credentials,  fighting  like 
Julius  II.,  infamous  beyond  expression  like  Borgia,  worldly 
and  luxurious  like  Leo,  and  in  much  later  times  refusing 
to  recognise,  as  in  the  case  of  Prussia  and  Spain,  the 
Sovereigns  chosen  by  the  constitutional  law  of  independent 
kingdoms,  such  a  Sovereign  was  palpably  unfit  to  be  the 
unappellable  dispenser  of  International  Law.  It  became 
evident  that  the  unquestionable  virtues,  the  sanctity  of 
morals,  the  great  abilities  of  many  Pontiffs,  could  not  cure 
the  inherent  defects  in  the  tribunal  itself. 

Then  came  the  time  when  the  credentials  of  this  super- 
human authority  were  demanded  and  investigated.  A  few 
isolated,  if  not  distorted,  texts  of  Scripture  were  not  suf- 
ficient to  countervail  the  silence,  much  less  the  contrary 
practice  of  primitive  antiquity ;  and  the  modem  theory  of 
development,  so  much  used  in  our  days,  for  different  pur- 
poses, both  by  the  Infidel  and  the  Ultramontanist,  was  not 
yet  developed. 

CCCXVIII.  That  there  should  be  some  authoritative 
repudiation  of  the  portions  of  the  Canon  Law  which  we  have 
been  considering,  appears  the  more  necessary,  when  it  is 
remembered  that,  as  late  as  the  year  1773,  some  of  the 
most  extravagant  claims  of  the  Papacy  were  formally  pro- 
mulgated in  the  Bull  which  is  entitled  In  Coena  Domini^ 
and  is  also  known  as  Pastoralis,  and  which  at  one  time 
greatly  disturbed  the  peace  of  Europe. 

CCCXIX.  The  Bull  (e)  called  In  Coena  Domini  was 
published  at  Rome  every  Holy  Thursday. 


(e)  Fleury,  Hist.  eccUa.  t.  xxxiv.  1.  169,  s.  22. 

D.  de  Maillane,  i.  pp.  376, 377.  This  author,  writing  in  1770,  mentiona 
the  Bull  as  being  annually  published — "  qu'on  publie  aujourd'hui." 

Leber,  Pi^es  relatives  d  VHistoire  de  France^  t.  ill.  p.  302. 

Vcm  Espen,  Tract,  de  Promulff.  St.  Eccles.  par.  3,  cap.  2,  2. 

JReifenstuel,  Jus.  Canon.  Univ,  y.  c.  6. 

Giannone,  let.  di  Napoli^  1.  33,  cc.  3,  4,  6,  6. 

Tkuanij  Historiarum  sui  Temporis  (ed.  Londini,  1733).  T.  ii.  678, 674. 
Bull  In  Coma  Dwnvni^  promulgated  by  Pius  V. ;  forbidden  by  Philip ; 
evaded  by  Venice. 
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It  is  a  maxim  of  Ultramontane  canonists^  at  variance  with 
the  general  doctrine  of  the  Civil  and  Canon  Law,  that  what 
is  published  at  Rome  is  published  all  over  the  world ;  conse- 
quently ignorantia  juris  nemhiem  ezcusat 

The  Ultramontane  canonists  say  that  the  Bull  is  so  ancient 
that  its  origin  cannot  be  discovered.  It  appears  that  there 
is  a  copy  in  the  Vatican  of  the  Bull  of  Gregory  XI.  (a.d. 
1370),  and  the  date  of  this  famous  instrument  cannot  be 
traced  further  back.  The  Bull  does  not  relate  to  dogmas^ 
but  to  discipliney  and  therefore  even  some  Ultramontane 
canonists  admit  that  it  does  not  bind  the  conscience  in 
countries  where  it  has  not  been  received.  If  so,  it  would 
bind  only  the  consciences  of  the  subjects  of  the  Pope,  for  it 
appears  to  have  been  refused  admittance  by  the  Govern- 
ments of  every  independent  State. 

In  France  (/)  M.  Pithou  made  its  rejection  the  subject 
of  a  particular  article  {g)  of  the  liberties  of  the  Gallican 
Church.  But  in  the  province  of  Roussillon  the  Bull  appears 
to  have  been  formally  published,  till  March  21,  1763, 
when  by  an  arr6t  du  conseil  souverahiy  it  was  suppressed, 
and  prohibited  for  the  future.  Indeed  the  Parliaments  of 
France  were  so  stout  in  their  opposition  to  the  introduction 
of  this  Bull,  that  on  an  occasion  when  their  suspicions 
were  aroused  that  certain  persons  intended  to  introduce  it 
into  the  kingdom,  they  consficated  the  temporalities  of 
certain  bishops,  and  treated  as  State  criminals  those  who 
obeyed  them :  for  the  French  thought  that  though  the  Bull 
was  injurious  to  all  Sovereigns,  it  was  especially  detrimental 
to  the  prerogatives  of  the  French  crown  and  the  liberties  of 
the  French  Church. 

CCCXX.  The  preamble  of  this  famous  Bull  (A)  opens 

T.  iii.  816.  Promulgated  by  certain  French  Bishops ;  forbidden  by 
Parliament  of  Paris. 

(/)  Papen  laid  before  Parliament  (vide  poit),  1816-17,  pp.  178, 179. 
•  Bequisition  of  the  Attorney' General  Siguier, 
ig)  Art.  17. 

(h)  The  Bull  In  Coma  Domini,  tratulated,  ^c.  Papal  Diplomaoy  and 
the  Bull  In  Coma  Domini,  &c.     (Qatchard,  London,  1848.) 
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with  the  obligation  of  the  Roman  Pontiff  to  preserve  the 
Catholic  faith  in  its  integrity.  The  succeeding  provisions 
are  as  follows  : — 

1 .  It  excommunicates  and  anathematises  heretics  of  what* 
ever  sect,  and  their  abettors  as  well  as  those  who  read  and 
print  their  books,  and,  lastly,  schismatics. 

2.  Also  all  persons  and  universities  which  appeal  to  a 
future  council. 

3.  Also  pirates,  corsairs,  and  maritime  freebooters. 

4.  Also  those  who  seize  the  chattels  of  shipwrecked  parties 
in  whatever  region. 

These  two  last  provisions  are  curiously  illustrative  of  the 
Pope's  claim  to  be  supreme  International  Judge,  which  has 
been  already  commented  upon  (t). 

5.  Also  those  who  impose  new  tolls  or  augment  old  ones, 
without  the  licence  of  the  Pope. 

6.  Also  those  who  forge  Apostolic  letters  and  petitions,  as 
well  as  those  who  utter  forged  letters. 

7.  Also  those  who  supply  the  Saracens  or  Turks,  or  other 
enemies  of  the  Christian  name,  with  arms  or  aid. 

A  provision  which  would  have  operated  very  incon- 
veniently for  Roman  Catholic,  as  well  as  Heretic  States 
during  the  Crimean  War  (j)y  unless,  indeed,  the  fact  of  the 
Turks  being  aided  against  the  schismatic  might  be  considered 
a  casus  omissus  in  the  Bull. 


A  Letter  to  Mr.  Plumptre  on  the  Bull  In  Coma  Domini,  by  the  Earl  of 
Arundd  and  Surrey,     (Dolman,  London,  1848.) 

A  Letter  to  the  Earl  of  Arundel  and  Surrey  on  the  Bull  In  Cosna 
Domini,    (Hatchard,  London,  1848.) 

Rep€frtfr<m  the  Select  CommUtee  (1817),  p.  123,  &c. 

In  the  pamphlet  above  referred  to  ("  The  Bull  In  Coma  Domini  ")  will 
be  found  cited,  as  authorities  for  the  text  of  the  Bull,  the  following 
works : — 

Bvllarium  RoTnanum,  op,  Cheruhini,  viii.  fol.  Luxembourgh,  1727. 

Id.  op,  CocquelineSj  xiv.    Romffi,  1739-44. 

BuUarium  S,  D,  N,  Benedicti  Papa,  xiv.  t.  iv.    Venetiis,  1778. 

BvUarH  Bom,  continwxtioj  viii.     1835-44. 

(i)  Vide  ante,  vol.  i.  pref.  pp.  xix.  xx, 

(j)  A.D.  1864. 
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8.  Also  those  who  obstruct  the  conveyance  of  Tictuals  and 
other  supplies  for  the  use  of  the  Curia  Somana. 

9.  Also  those  who  persecute  persons  coming  to  the  Roman 
See,  or  sojourning  at  the  Roman  Court. 

10.  Also  those  who  in  any  way  molest  pilgrims  coming 
to  Rome  for  purposes  of  devotion. 

11.  Also  those  who  injure  the  Cardinals  of  the  Holy 
Roman  Church,  or  other  ecclesiastical  dignitaries. 

12.  Also  those  who  injure  persons  having  recourse  to  the 
Roman  court  in  matters  of  business,  and  also  pleaders  of 
causes. 

13.  Also  those  who  appeal  to  the  Secular  Power  against 
the  execution  of  the  Letter  Apostolic. 

14.  Also  those  who  remove  causes  touching  spiritual  mat- 
ters from  the  delegates  of  the  Apostolic  See,  and  other 
ecclesiastical  judges,  or  who  obstruct  the  proceedings  of  the 
said  judges. 

15.  Also  secular  judges,  who  bring  before  their  tribunals 
ecclesiastical  persons,  or  who  publish  or  execute  ordinances 
and  pragmatics  prejudicial  to  the  ecclesiastical  liberty. 

16.  Also  those  who  obstruct  prelates  and  ecclesiastical 
judges  in  the  exercise  of  their  jurisdiction ;  those  who  have 
recourse  to  the  secular  as  a  protection  against  the  ecclesias- 
tical court,  and  those  who  aid  and  abet  them. 

1 7.  Also  those  who  usurp  and  sequester  the  revenues  of 
properties  belonging  to  the  Holy  See  and  to  the  Church. 

18.  Also  those  who  exact  contributions  from  Ecclesiastical 
persons  and  goods,  and  their  aiders  and  abettors. 

19.  Also  secular  judges  who  interfere  in  criminal  causes 
against  ecclesiastical  persons. 

20.  Also  those  who  occupy  the  city  of  Rome,  and  other 
cities,  provinces,  and  places  belonging  to  the  Roman  Church, 
and  who  usurp  her  jurisdiction. 

In  this  category  are  included,  among  other  territories,  the 
kingdom  of  Sicily,  the  islands  of  Sardinia  and  Corsica. 

21.  Decrees  that  this  Bull  shall  continue  in  force  until 
another  similar  process  be  issued  by  the  Pope  for  the  time 
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beings  and  that  no  one  shall  obtain  absolution  from  the 
sentences  of  this  Bull  from  any  other  than  the  Pope^  unless 
he  be  in  articulo  mortis^  and  then  only  after  surety  given 
for  obedience  to  the  mandates  of  the  Churchy  and  for  satis- 
faction to  be  made. 

Another  article  provides  that  the  affixing  of  this  Bull  to 
the  door  of  St.  Peter's  and  St.  John  of  Lateran^  shall  have 
the  effect  of  a  personal  service  upon  everybody. 

CCCXXI.  There  has  been  much  dispute  whether  this 
Bull  be  now  in  force,  or  whether  it  requires  an  annual 
publication  for  that  purpose.  The  English  Roman  Catholics 
maintain  that  it  is  obsolete  (A),  and  requires  a  promulgation 
to  revive  it ;  though  those  provisions  in  it  which  were  to  be 
found  in  other  Bulls,  of  which,  indeed,  it  is  a  compilation, 
are  still  binding. 

The  language  of  canonists,  and  especially  of  Reiffenstuel 
(/),  would  seem  to  warrant  a  contrary  conclusion.  Practi- 
cally speaking,  it  is,  no  doubt,  dormant  for  the  present.  It 
will  be  presently  seen  what  a  general  resistance  from  all 
independent  States  the  last  attempt  to  promulgate  it  excited. 

If  no  such  direct  attempt  at  the  subordination  of  all  civil 
authority  to  the  decrees  of  the  Roman  curia  had  been  since 
made,  the  same  principle,  more  discreetly  veiled  perhaps, 
has  animated  modern  Papal  Encyclics  and  provoked  the 
resistance  of  modern  Governments. 

In  1829,  the  Minister  of  Ecclesiastical  Affairs  in  France, 
at  that  time  under  the  rule  of  Charles  X.,  issued  a 
circular  to  the  French  bishops,  in  which  he  said :  "  As  for 
"  the  Encyclical,  which  may  have  come  to  your  knowledge, 
^'  the  Pope  not  having  demanded  and  the  King  not  having 
"  accorded  permission  to  publish  it,  it  cannot  be  printed  in 
**  the  instructions  which  you  may  deem  it  your  duty  to 
"  address  to  the  faithful  of  your  diocese  on  the  occasion  of 
**  the  jubilee,  nor  published  in  any  other  form  "  (m). 


(A)  Letter  of  Lord  Arundel ,  p.  4.  (/)  Ibid.  p.  6. 

\m)  See  this  referred  to  in  Ann,  Reg,  1865,  p.  190.    Foreign  History. 
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The  introduction  into  France  of  the  Encyclic  Quanta  Cura 
and  its  Appendix,  called  the  Syllabus^  in  1865^  produced  a 
circular  from  the  Minister  of  Justice  to  the  French  bishops 
(Jan.  1,  1865),  in  which  he  said  :  "  As  regards  the  first  part 
"  of  the  Letter  and  the  Appendix,  your  Eminence  will 
"  understand  that  the  reception  and  publication  of  these 
"  documents,  which  contain  propositions  contrary  to  the 
"  principles  on  which  is  founded  the  constitution  of  the 
"  Empire,  could  not  be  authorised  "  (n). 

With  respect  to  the  Vatican  Council  in  1870,  France  aod 
other  States  were  careful  to  announce  that  the  decrees  of  it 
could  only  be  enforced  when  in  accordance  with  the  civil  or 
municipal  law. 

The  Syllabus  and  the  Vatican  Council  are  more  fully 
referred  to  hereafter. 


(n)  See  also  the  decree  in  the  Moniteur  of  January  6, 1865. — Asm.  Beg. 
1866,  p.  190. 
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CHAPTER  V. 

THE  INTERNATIONAL  STATUS  OF  THE  PAPACY  BETWEEN 
THE  PEBIOD  OF  THE  PROMULGATION  OF  THE  CANON 
LAW  AND  THE  COUNCIL  OP  TRENT. 

CCCXXII.  Thus,  at  the  close  of  the  thirteenth  century, 
the  Papal  power  had  reached  its  utmost  height.  It  had 
carried  to  the  extremest  practical  verge  the  logical  conse- 
quences of  the  principles  laid  down  in  the  Bulls  which  have 
been  mentioned  (a). 

The  kingdoms  of  the  earth  were  at  the  disposal  and  under 
the  supremacy  of  the  servant  of  the  servants  of  God. 

About  the  beginning  of  the  fourteenth  century,  the 
flagrant  abuse  of  Pontifical  authority  began  to  cause  its 
rapidly  accelerating  downfall  (i). 

Philip  IV.  of  France  burnt  the  Bull  of  Boniface  VIII. 
which  invaded  the  Regalia  of  the  French  crown  (c),  defied 


(a)  DiscaurSf  Rapports,  et  Travaux  irUdits  mr  le  Concordat  de  1801; 
etc,  par  J,  E,  3f.  PortalU,  publUs  et  pricSdis  d^une  Introductwttf  par  le 
Vioomte  FrSdiric  PoHalis,    Paris,  1845. 

(6)  Shakspeare  has  admirably  painted  the  spirit  of  these  times  in  the 
answer  to  Pandulph,  which  he  puts  into  the  mouth  of  the  Dauphin 
Lewis: — 

''  Tour  Ghrace  shall  pardon  me.    I  will  not  back : 
I  am  too  high-bom  to  be  propertied, 
To  be  a  secondary  at  control, 
Or  useful  serving-man,  and  instrument 
To  any  sovereign  State  throughout  the  world,"  &c. 

King  John,  act  v.  sc.  2. 
(c)  A.D.  1302. 
1  Koch,  224. 

VOL.  IL  D  D 
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his  excommunication^  and  appealed  to  a  General  Council  (<0- 
The  contumacy  and  cruelty  of  Clement  VI.  towards  the 
Emperor  Louis  of  Bavaria  roused  the  Princes  and  States 
of  the  Empire^  and  produced  the  celebrated  decree  of  the 
Diet  of  Frankfort,  A.i>.  1338  (e).  In  this  decree^  which 
became  a  Fundamental  Law  of  the  Empire,  it  was  declared 
that  the  Imperial  dignity  was  derived  from  God  alone,  and 
that  the  Emperor,  once  chosen  by  a  plurality  of  the  suffrage 
of  the  electors,  needed  no  confirmation  or  coronation  of  the 
Pope,  and  that  to  maintain  the  contrary  should  be  considered 
a  crime  of  high  treason  (/). 

CCCXXIII.  Another  event  greatly  injured  the  Papal 
authority,  Clement  V.,  who  had  been  Archbishop  of  Bor- 
deaux, was  crowned  at  Lyons,  and  took  up  his  abode  at 
Avignon  (ff)  a.d.  1305,  and  there  his  successors  continued 
till  A.i>.  1378  (A). 

The  Pope  was  accused,  not  without  reason  after  abetting 
the  persecution  of  the  Templars,  of  being  the  tool  of  the 
French  Kings. 

If  the  State  during  the  preceding  century  had  dwelt  in  the 
house  of  the  Roman  Church,  the  host  and  guest  had  certainly 
changed  places  (z). 

Towards  the  end  of  the  fourteenth  century,  schism  tore 
the  Papacy  in  pieces.  Christendom  was  divided  between 
Popes  contemporaneously  chosen  at  Avignon  and  at  Rome ; 
at  one  time  a  third  Pope  was  chosen  at  Pisa  (j),  so  that  three 


(J)  1  Koch,  226.  («)  Eaynaldusy  A.]>.  1346,  n.  7. 

(/)  Leibnitz,  Cod.  Juris.  Gmt.  Dipl.,  part  i.  p.  149. 

(ff)  See  the  instrument  of  sale  by  which  Joanna,  Queen  of  Sicily,  tzans- 
ferred  Avignon  to  Olement  Vl.,  a.d.  1368.    1  Schmauu,  C.  J.  A.  60. 

(h)  In  1376  Gregory  XI.  returned  to  Borne.  Then,  as  the  Ittdiaiu 
said;  the  seventy  years  of  the  Babyhmsk  Captivity  ceased.— 3  FhUii^pi, 
331. 

(t)  The  history  of  the  Papal  residence  at  Avignon  was  not  lost  upon 
Napoleon.  He  was  well  aware  of  the  advantages  which  the  Pope's  red- 
dence  in  France  gave  to  its  monarch,  and  had  at  one  time  determined  to 
revive  the  French  Popedom.     Vide  post, 

(J)  A.D.  1400. 
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Pontiffs  claimed  at  one  and  the  same  time  the  undivided 
spiritual  allegiance  of  Christendom.  The  Avignon  and 
Roman  schism  lasted  from  a.d.  1398  to  a.d.  1417. 

The  Ecclesiastical  Council  of  Constance  (a.i>.  1414)  de- 
posed the  Popes  of  Avignon,  and  procured  the  resignation  of 
the  Popes  of  Rome,  and,  at  its  fifth  session,  declared  the  supe- 
riority of  the  authority  of  an  Universal  Council  to  the  Pope ; 
nevertheless,  it  was  thought  indecent  to  take  further  proceed- 
ings while  no  visible  chief  of  the  Ecclesiastical  State  existed. 
At  Colonna,  Martin  V.  was  elected,  and  prepared  his  own 
scheme  of  reform ;  but  this  was  not  agreeable  to  the  clergy 
of  England,  France,  Germany,  Italy,  and  Spain,  who  were 
assembled  at  Constance.  The  Council  of  Basle  was  therefore 
convened,  at  which  Annates  and  various  Papal  exactions  were 
abolished,  and  the  liberty  of  appeals  to  Rome  greatly  circum- 
scribed {k).  Eugenius  IV.,  the  successor  of  Martin,  dissolved 
the  Council  twice,  once  under  the  allegation  of  opening  a 
communication  with  the  Greek  Church  (/).  Another  schism 
happened ;  another  Pope  (Felix  V.)  was  chosen  by  the  pre- 
lates who  remained  at  Basle.  He  subsequently  resigned, 
and  at  last,  about  a.d.  1449,  the  Council  discontinued  its 
sittings,  and  the  Popes  since  this  period  have  been  resident, 
except  during  the  captivity  in  France  of  Pius  VI.  and  VII., 
at  Rome  (m). 

CCCXXIV.  The  question  now  arises,  how  were  the 
International  relations  of  independent  States  with  the  Roman 
See  affected  by  these  great  and  significant  events  ? 

The  time  had  fully  arrived  when  neither — to  use  the  ex- 

(k)  BoMuetj  Dedaratio  Cleri  OalUcani,  1.  v.  cc.  4,  5. 

1  Koch,  280. 

(I)  A  temporaiy  act  of  union  of  tlie  Boman  and  Greek  Churches 
appears  to  have  been  signed  at  Florence,  a.d.  1439,  but  it  was  speedily 
dissolved.— 76.  281. 

(m)  The  Councils  of  Constance  and  Ba»ie  were  called  Reformatory, 
and  modem  writers  who  are  vehement  upholders  of  the  Papal  pretensions 
admit  that  the  views  of  the  Popes,  and  especially  the  flagrant  abuse  of 
spiritual  censures,  called  aloud  for  reformation.  PhiUipps,  Kirchenrecht, 
iii.  p.  825. 

T>  i>  2 
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pression  of  modern  canonists — the  hierocratic  nor  the  terri' 
*(?na/ system  could  exclusively  prevail,  when  the  Church  was 
to  be  considered  as  standing  by  the  side,  as  it  were,  of  the 
State,  subject  to  it  in  all  temporal  matters  whatever,  but  not 
incorporated  in  the  State,  as  in  the  days  of  Constantine, 
Justinian,  and  Charlemagne,  or  altogether  absorbing  the 
State,  as  in  the  days  of  the  Gregories  and  Innocents.  It  is 
no  longer  necessary,  for  the  explication  of  this  difficult  sub- 
ject, to  record  minutely  the  changes  of  dynasties  and  the 
vicissitudes  of  national  fortunes. 

The  age  of  Pragmaticsy  of  Pragmatic  SanctionSy  and  of 
Concordats  had  begun ;  the  very  meaning  of  the  latter  term, 
it  must  be  observed,  bears  testimony  to  the  historical  facts 
stated  above  ;  we  learn  from  it  that  the  relation  subsisting 
between  the  spiritual  chief  at  Rome  and  the  Governments  of 
other  nations  had  become  that  of  an  alliance  regulated  by 
treaty  between  two  Independent  States.  Nevertheless  there 
is  this  distinction  to  be  borne  in  mind,  viz.,  that  a  third  party, 
the  National  Church,  and  especially  the  Clergy,  are  parties 
interested  (indeed  principally  interested),  as  well  as  the 
Government  and  the  Roman  See,  in  whose  names  a  treaty 
is  contracted  {n). 

The  Concordata  between  the  Roman  See  and  Independent 
States  proceed  upon  two  presumptions : — 

First, — That  there  are  certain  rights  and  privileges  in- 
herent in  Sovereigns  with  respect  to  the  Church  established  in 
their  realms. 

Secondly, — That  there  is  in  independent  kingdoms,  what- 
ever relations  it  may  bear  to  Rome  as  the  centre  of  unity, 
a  national  Church — the  two  principles  which  the  Pragmakc 
Sanctions  had  already  on  the  part  of  the  nation  declared  to 
be  essential  to  the  independence  of  the  State. 

CCCXXV.  The  International  relations  of  Rome  with 
other  nations  cannot  be  understood  without  an  examination 


(/?)  De  Prailt,  u  280. 
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of  these  instruments  (o) ;  from  them  not  only  the  expression 
of  Pontifical  and  National  will  may  be  best  collected,  but 
usage,  the  great  expounder  of  International  Law,  may  be 
most  clearly  ascertained. 

As  the  era  of  the  Reformation,  and  the  Treaty  of  Vienna 
(1815),  have  greatly  affected  this  branch  of  the  Law,  it  will 
be  convenient  to  divide  the  consideration  of  this  subject  into 
three  epochs : — 

1.  The  period  preceding  the  Reformation. 

2.  The  period  intervening  between  it  and  the  Treaty  of 
Vienna. 

3.  The  period  subsequent  to  this  Treaty. 

CCCXXVI.  1.  As  to  the  period  before  the  Reforma- 
tion. The  history  of  the  intercourse  of  the  secular  Govern- 
ment and  of  the  national  Church  of  France  with  the  Pope 
is  perhaps  that  which  best  illustrates  the  International 
relations  between  Independent  States  and  Rome  during 
this  period.  Into  this  discussion  the  most  remarkable  cir- 
cumstances of  these  peculiar  relations  in  the  history  of 
other  nations,  during  the  same  period,  may  be  easily  inter- 
woven; though,  as  to  the  period  which  has  elapsed  since 
the  Reformation,  they  will  require  a  separate  and  more 
specific  narration. 

CCCXXVII.     A  Pragmatic  (p)  is  an  imperial  constitu- 


(o)  Eichhom  follows  SatUer  in  pronoanciog  hia  opinion  that,  inasmuch 
as  aU  concordata  are  founded  upon  the  principle  of  the  weal  of  the  Church, 
they  are  only  binding  so  long  as  they  attain  that  end,  and  cannot  there- 
fore be  ranked  either  among  private  or  international  contracts, — Eichhom, 
Kirchenrecht,  I.,  B.  iii.  Abech.  i.  c.  6,  pp.  578,  579. 

Sauter,  Ikmdam.  Jur.  Ecd,  Cathai,  p.  1,  ss.  624-626. 

(p)  "  Pragmatica  s.  Pragmaticum,  rescriptum  principis  solemne,  prieser- 
tim  illud  quod  res  publicas  administrandas  aut  negotia  coUegii  alicujus 
tractanda  respiciebat." — IHrksen,  Manuale  Lot.  Fontium  Jur,  Civ,  Eo^ 
manorum, 

*^  Parmi  nous  Tusage  a  donn6  ce  nom  aux  grandes  ordonnances  qui 
concement  les  grandes  affaires  de  TEglise,  ou  de  TEtat,  ou,  au  moins,  les 
affaires  de  quelques  conmiunaut^s/' — Durandede  MoUlane,  Diet,  du  Jur, 
can.,  voce  PRAeMATiQUB  Sanctiok. 

jiucanpe,  Glosse.,  voce  Pba.&ma.    npayfia  is,  of  course,  its  origin. 
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tion,  framed,  after  inquiry  and  deliberation,  upon  a  matter 
of  State  importance,  with  the  consent  of  the  chiefe  and  the 
approbation  of  the  Sovereign  of  the  country  (y). 

The  Pragmatic  which  is  of  the  earliest  International  im- 
portance, with  reference  to  the  present  branch  of  our  subject, 
is  that  of  Saint  Louis.  It  was  promulgated  in  1268^  by  that 
monarch  of  France  whom  the  Church  of  Rome  has  especially 
delighted  to  honour.  It  is  extremely  simple,  short,  and  per- 
tinent, and  a  most  valuable  historical  monument  upon  this 
branch  of  International  Law. 

CCCXXVIIL  «  Ludovicus,  Dei  gratia  Francorum 
^^  Bex,  ad  perpetuam  rei  memoriam.  Pro  salubri  et  tran- 
"  quillo  statu  Ecclesiae  regni  nostri,  necnon  pro  divini  cultiis 
^^  augmento,  et  Christi  fidelium  animarum  salute,  utque 
^^  gratiam  et  auxilium  omnipotentis  Dei  (cujus  solius  ditioni 
"  ac  protectioni  regnum  nostrum  semper  subjectum  extitit, 
'<  et  nunc  esse  volumus,)consequi  valeamus,  quse  sequuntur 
^^  hoc  dicto  considtissimOy  in  peipetuum  valituro,  statuimiis 
"  et  ordinamus. 

"  I.  Primo  ut  Ecclesiarum  regni  nostri  prslati,  patroni, 
et  beneficiorum  coUatores  ordinarii  jus  suum  plenarium 
"  habeant,  et  unicuique  sua  juridictio  servetur. 

^'  II.  Item,  Ecclesisd  cathedrales,  et  aliae  regni  nostri 
"  liberas  electiones,  et  earum  effectum  integraliter  habeant 

^^  III.  Item  simonise  crimen  pestiferum  Ecclesiam  labe- 
^^  factans  a  regno  nostro  penitus  eliminandum  volumus  et 
''  jubemus. 

"  IV.  Item  promotiones,  collationes,  provisiones  et  dispo- 
^^  sitiones  praelaturarum,  dignitatum,  et  aliorum  quorumque 
"  beneficiorum  et  officiorum  ecclesiasticorum  regni  nostri, 
^^  secundum  dispositionem,  ordinationem,  et  determinationem 
"  Juris  Conununis,  sacrorum  Conciliorum  Ecclesiae  Dei, 
*^  atque  institutorum  antiquorum  sanctorum  patrum  fieri 
"  volumus  et  ordinamus. 

{q)  The  Homan  Emperors  published  Pragmatic  Bescripts  in  the  time 
of  St.  Augustine,  as  did  the  first  and  second  races  of  French  monarchs.— 
De  Pradt,  i.  198. 
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"  V.  Item  exactiones  etonera  gravissima  pecuniamm  per 
*'  curiam  Bomanam  Ecclesi»  regni  nostri  imposita^  quibus 
^^  regnum  nostrum  miserabiliter  depauperatum  extitit,  sive 
^^  etiam  imponendas^  vel  imponenda^  levari  aut  colligi  nuUa^ 
'^  tenus  Yolnmus,  nisi  duntaxat  pro  rationabili^  pia  et  urgen- 
'^  tissima  causa^  vel  inevitabili  necessitate^  ac  de  spontaneo 
'*  et  expresso  consensu  nostro  et  ipsius  Ecclesias  regni  nostri. 

*^  VI.  Item  libertates,  franchisias^  immunitates^  praeroga- 
*'  tivasjuraet  privilegiaperinclytaB  recordationis  Francorum 
^*  reges  praedecessores  nostros,  et  successive  per  nos,  Ecclesiis, 
"  monasteriisj  atque  locis  piis,  religiosis^  necnon  personis  ec- 
^^  clesiasticjs  regni  nostri  concessas  et  concessa  laudamus, 
"  approbamus  et  confirmamus  per  prsBsentes. 

"  Datum  Parisiis,  anno  Domini  1258,  mense  Martio  "  (r). 

Here,  then,  we  have  a  French  King  and  a  French  Church 
with  rights  and  privileges  which  have  been  grievously  injured 
and  which  are  to  be  for  the  future  protected  against  the  in- 
vasion of  the  Curia  Somana^  These  articles  are  the  Magna 
Charta  of  the  liberties  of  the  Gallican  Church.  Bossuet 
said  that  in  them  were  contained  the  celebrated /(mr  proposi-- 
tionsy  which  will  presently  be  mentioned. 

CCCXXIX.  The  next  national  declaration  of  importance, 
on  behalf  of  the  State  and  Church  of  France,  was  made 
after  the  close  of  the  great  schism  of  the  Western  Church, 
and  after  the  Councils  of  Constance  and  Basle  had  endea- 
voured to  apply  remedies  to  the  frightful  disasters  of  the 
Ecclesiastical  State.  The  two  Estates  were  assembled  at 
Bourges  by  Charles  VII.,  and  unanimously  accepted,  with 
certain  modifications,  the  decrees  of  the  Council  of  Basle  (*). 
The  resolutions  of  the  French  Council  were  made  by  royal 
ordonnance  part  of  the  law  of  the  nation,  and  duly  registered 
in  the  Parliament,  July  13,  1439.  Pope  Eugenius  pro- 
tested against  them  in  vain.  Pius  II.  renewed  the  complaint 
after  the  death  of  Charles  VII.  (1461).     Louis  XI.  yielded 

(r)  Lequeiu:,  ManvaU  Compendium  Juris  Canonici,  t.  iv.  pp.  432, 438. 
(«)  Durande  de  MaiUane,  vhi  supra,  ^ 

Jh  Pradt,  i.  c.  ix. 
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to  his  urgent  eoIicitatioDS^  and  issued  Letters  Patent  for  their 
abolition ;  but  the  Parliament  refused  to  register  them,  and 
made  one  of  those  celebrated  remonstrances  which  inH 
always  keep  their  place  in  the  history  of  France. 

Paul  II.  pressed  Louis  XI.  for  stronger  measures.  The 
University  of  Paris  declared  to  the  Legate  that  it  would 
appeal  to  a  future  Council  against  any  inyasion  of  the  Prag- 
matic. Louis,  however  (t)y  was  bent  upon  making  peace 
with  the  Pope,  and  made  a  treaty,  in  1472,  with  Sextos 
I Y.,  which  reduced  the  Pragmatic,  as  to  beneficiary  matters, 
to  the  same  position  as  the  German  Concordata.  But  die 
Parliament  refused  to  register  the  treaty. 

Louis  XI.  died  in  1483 ;  his  successor,  Charles  VIIL, 
plunged  into  Italian  wars  and  politics,  and  was  little  dis- 
posed to  aid  the  Pope.  This  monarch  assembled  the  thrtt 
Estates  at  Tours.  Innocent  VIII.  and  Alexander  VI.  at- 
tacked Charles  in  vain,  and  after  his  death  (1497)  they  found 
in  Louis  XII.  a  yet  more  obstinate  adversary.  Julius  II. 
put  France  under  an  interdict,  and  excommunicated  the 
King ;  but  Louis  XII.,  fortified  by  the  universal  sympathy 
of  his  subjects  and  the  alliance  of  the  Emperor  Maximihan, 
ordained  that  the  Pragmatic  of  Bourges  should  be  observed 
throughout  France,  and  convened,  in  1499,  his  cleigy  at 
Tours.  Before  this  assembly  he  laid  the  dispute  between 
himself  and  the  Pope,  and  sought  their  advice  upon  certain 
questions  (w)  proposed  to  them.  The  French  clergy  agreed 
that  their  King  had  full  power  to  protect  his  subjects  from 
all  oppression,  that  it  was  lawful  for  him  to  deprive  the  Pope 
of  fortified  places  used  as  means  of  annoyance  to  his  neigh- 
bours, to  withhold  obedience,  as  far  as  was  necessary  to  his 
safety,  from  the  Pope,  and  during  the  interval  of  suspended 
obedience  to  conform  to  the  ancient  discipline  of  the  Church. 
That  what  he  did  for  himself,  he  might  also  do  on  behalf  of 


(e)  See  Be  Pradt^  i.  p.  232,  &c.,  for  the  motives  of  Louis :  among  them 
was  the  hope  of  obtaining  Naples. 
(m)  They  appear  to  have  been  eight  in  number. 
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his  allies;  that  the  Papal  excommumcations  issued  upon 
temporal  matters^  and  without  legal  fonn^  were  altogether 
null.  The  chief  of  the  clergy  requested  permission  to  lay  these 
resolutions  before  the  Pope,  and  to  call  upon  him  to  put  an  end 
to  a  scandalous  war,  and  convene  a  General  Council.  And 
they  besought  the  King,  if  the  Pope  should  fail  to  heed 
their  request,  to  join  with  the  Emperor  and  those  cardinals 
and  foreign  ecclesiastical  dignitaries  who  stood  aloof  from 
Borne,  to  adopt  the  precedents  of  Pisa,  Basle,  and  Con- 
stance, and  convene  a  General  Council  without  the  Pope. 
Finally,  they  determined  to  meet  again  at  Lyons,  and  await 
the  reply  of  the  Roman  See,  and  in  the  meanwhile  they 
forbad  all  communication  with  Rome,  especially  in  the  shape 
of  pecuniary  contributions.  Maxnulian  promised  the  hearty 
concurrence  of  himself  and  his  clergy  at  the  forthcoming 
Council  of  Lyons  {x). 

CCCXXX.  In  the  midst  of  these  significant  preparations 
Louis  XII.  died.  In  the  year  1514,  France  had  a  new 
Sovereign,  and,  the  fruit  of  his  exigencies,  a  new  Ecclesias- 
tical Law. 

Francis  I.  found  himself  in  a  very  embarrassing  position 
(jf).  Eager  for  Italian  conquests,he  had  already  vanquished 
some  of  his  opponents,  when  he  received  at  Pavia  the  intelli- 
gence that  Leo  X.  (1516)  had  issued  a  peremptory  citation 
against  the  Crown,  the  Church,  the  Parliament,  and  the  uni- 
versities of  France,  to  show  cause  why  the  Pragmatic  should 
not  be  abolished.  Its  condemnation  was  certain  before  the 
trial.  Rash,  ill-judging,  ill-advised,  scared  by  the  probable 
consequences  of  an  excommunication  and  interdict  by  Pope 
and  Council,  and  by  the  league  of  enemies  stirred  up  against 
him  by  the  Pope,  Francis  repaired  to  Bologna,  and  there, 


(x)  Mftximilian,  it  should  aeem,  like  one  of  his  predecessors,  had  some 
idea  of  making  himself  Pope,  and  the  Papacy  hereditary. — 1  De  Pradt, 
pp.  238,  289,  note. 

(y)  Observations  sur  le  Concordat  fait  entre  LSon  X  et  Franqois  Pre' 
mier,par  M.  Michel  du  Feray.    Paris,  1740. 
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with  the  manner  and  in  the  language  of  humiliation^  signed 
a  Concordat  with  Leo^  abrogating  the  Pragmatic  (1516), 
and  undertook  to  procure  its  registration  in  Parliament  (z). 
Long  and  sturdily  did  the  Parliament  refuse  to  register 
a  treaty  which  they  openly  and  courageously  avowed  to  be 
contrary  to  the  liberties  of  the  kingdom  and  the  Church  («)► 

The  Crown  had  entreated,  the  Chancellor  addressed  them 
in  vain,  when  the  Grand  Chamberlain,  De  la  Tremouille, 
spoke  to  them  (b)  in  a  style  which  overcame  the  obstacle; 
he  assured  them,  inter  alia,  that  the  honour  of  the  Crown 
was  at  stake,  and  added  the  most  violent  threats  of  com- 
pulsory registration  of  the  Concordat.  The  Parliament 
finally,  having  rejected  the  Papal  Bulls  against  the  Pragmatic, 
registered  the  Concordat,  protesting  against  the  violence 
used  towards  them,  and  appealing  to  a  better^ad vised  Pope 
and  B,  future  General  Council. 

The  University  of  Paris  made  a  similar  appeal,  and  die 
King  was  besought  by  the  Doyen  de  VEglise  de  Paris,  in 
the  name  of  the  Chapter,  to  assemble  the  French  Church  (r). 
The  execution  of  the  Concordat,  the  object  of  universal 
disgust,  and  condemned  by  the  nation  and  the  Church, 
became  a  matter  of  extreme  difficulty.     The  Pope  granted 


(2)  ''Tempori  utique  insenriendum  ease  duzimus,  ac  rehus  nostiii 
periditantihus  pro  re  nata  consulendum  imminentiaque  detarimenta  minore 

ac  leviore  dispendio  dirimenda obnixiB  precibus  ah  eo 

(LieoDi  X.)  contendimus  ut  si  Pragmaticse  nomen  onmino  esset  ahrogan- 
dum,  saltern  vice  illius  bona  sua  conciliique  yenia  certas  nobis  leges 
conditionesque  meditari  comminiscique  liceret  quibus  Imperiimi  Dostmiii 
supradictum  in  postemm  uteretur  quod  ad  ea  quidem  pertinet  qiis 
sanctione  Pragmatica  cavebantur." — 2).  de  MaiUane,  t.  i.  p.  781.    App. 

(a)  ''  Belation  de  ce  qui  passa  sur  la  publication  et  Penregistrement  da 
Concordat  au  Parlement  de  Paris  des  ann^es  1616  et  1617,  contenant  les 
raisons  du  Parlement  pour  empecher  cette  publication  et  ces  protestations 
k  ce  sujet."— -1  De  Pradt,  p.  260. 

(6)  1  De  Pradt,  pp.  264,  266. 

(c)  ^'Ad  Papam  melius  consultum  et  futurum  Ooncilium  G^enenie 
legitime  congregandum  et  ad  ilium  yel  illos  ad  quern  eeu  quos  petendo 
Apostolos  instantiflfflme,"  &c. — Durand  de  MaUlane,  voce  I^eiciLlIQlIl 
Sanotioit. 
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its  prorogation  (<f),  first  for  six  months,  then  for  a  year, 
then  for  another  year.  Francis  was  taken  prisoner  at 
Favia  in  1524  :  the  consternation  ensuing  on  this  calamity 
was  favourable  to  the  Concordat.  The  King  referred  the 
cognizance  of  contested  elections  as  to  the  consistorial,  or 
'more  important  benefices,  to  the  Council  of  State. 

Henry  II.  confirmed  this  decree  in  1652,  and  thus  a 
great  obstacle  was  removed  from  the  path  of  the  Concordat 

In  1560  Francis  II.  sent  an  edict  to  Parliament,  referring 
causes  of  religion  to  Ecclesiastical  Judges.  Parliament 
took  an  opportunity  of  addressing  the  King  to  restore  the 
liberty  of  elections  and  the  Pragmatic  (e),  essential,  they 
said,  to  the  welfare  of  his  subjects.  In  the  same  year  the 
successor  of  Francis,  Charles  IX.,  received  remonstrances 
from  the  States  at  Orleans. 

CCCXXXI.  The  earliest  Concordat  of  the  German 
Empire  with  the  See  of  Rome  was  the  Concordatum 
Calixtinum,  betwixt  Henry  V.  and  Pope  Callixtus  II.,  A.D. 
1122  (y). 

Its  historical  and  legal  importance  is  but  slight ;  it  con- 
tained the  arrangement  respecting  investitures  which  has 
been  already  mentioned. 

The  Concordata  of  the  fifteenth  century  (y)  were  in  great 

(d)  See  what  the  French  call  the  ''  dupodtion  ampliative,^  which  they 
difltinguish  from  the  Concordat  itself,  though  it  hegins  tit  xrii. : — 

T.  xz.  Ib  '^  De  prorogatione  temporis  ad  recipiendum/'  &c. 

1.  "  Ad  postulationem  Regis  "  (six  months). 

2.  ''Eo  quod  propter  yarias  occupationes  non  fiiit  Concordatum 

approbatum  et  receptum  a  regnicolis  "  (one  year). 

3.  '*  Gonceditur  seeundus  annus  a  fine  prima  computandus  ad  hoc  ut 

Ooncordata  redpiantur  et  ohserventur  a  regnicolis.'' 
—2).  de  MaUlane,  voce  Concordat. 

(e)  ''Ce  rdglement  toujours  cher  aux  Fran^ais/'  says  2).  de  MaUkme, 
voce  CoNCOSDAT,  t.  i.  p.  621 ;  but  which  Leo  X.  calls^  in  his  condem- 
natory Bull  (Bee.  19,  1616),  <<Begni  Frandie  eorruptehm  Btturi' 
cemetn, 

(/)  Bichhomy  Kirchenrecht,  1.,  B.  ii.  Ahech.  ii.  cap.  1,  iy.  Die  Con-^ 
cordata, 

iff)  AudieiOf  Juris  natura  et  gentium— h  S,  t.  xii.    De  Ooneordatie. 
"  Au  moyen  ftge,  I'Eglise  catholique  romaine  se  regardait  comme  la  plus 
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meaaure  founded  upon  the  Basle  decrees^  which  were  for- 
mally accepted  by  a  decree  of  the  Empire  at  Mayence,  in 
A.D.  1439  (A),  and  the  firm  attitude  of  the  Electoral 
Princes  extorted  a  ratification  of  this  act  from  Eugenius  lY. 
But  in  1448  the  Emperor  Frederic  III.  entered  at  Vienna 
into  a  separate  Concordat  with  Nicholas  V.,  whereby  a 
large  part  of  the  claims  sacrificed  by  his  predecessor  were 
regained  by  him  for  the  B>oman  See.  It  would  appear, 
however,   from  the  reply   of  JEneas   Sylvius    (t)    to   the 


haute  autorit^  Internationale.  Mais  le  droit  international  actuel  repase, 
non  sur  Tautorit^  de  la  religion  ou  de  TEgliaS;  mais  sur  une  antoiit^ 
politique;  celle  de  lliumanitd  et  des  Etats.  On  reconnait  cependant  une 
personnalit^  aux  ^glises^  et  on  consid^re  lea  traits  paaste  entre  cea  der- 
nitres  et  TEtat,  a  peu  prds  comme  des  traits  entre  Etat  et  Etat.  CT^ 
en  particulier  le  cas,  lorsque  T^glise  n'est  pas  nationale,  c'est-dk^dire  re- 
streinte  au  territoire  d*un  Etat  d^termin^,  mais  qu^elle  a  pour  caracteie 
distinctif  son  organisation  sp^ciale.  La  nature  des  concordats  conclus 
entre  certains  Etats  et  le  Saint-Si^ge,  le  d^montre  claiiement.  L*%liae 
nationale  d*un  Etat  pent  aussi  avoir,  6n  vertu  de  conventionSy  certains 
droits  vis-H-vis  de  I'Etat  auquel  elle  se  rattache ;  mais  leurs  rapport? 
seront  plut6t  du  domaine  du  droit  constitutionnel  que  de  celui  du  droit 
international/' 

BltmtschU,  p.  64,  z.  26. 

See,  also,  Calvo,  t.  i.  1.  xii.  p.  708. 

(h)  Sanctio  Pragniatica  Oermanorum  iUustrata  {confinnatory  of,  and 
mppletory  to,  Decrees  of  Basle  and  Mayence,  accepted  in  Germany),  Kock 
c.  9  (ed.  Argentorati,  1789),  consists  of  three  parts : — 

1.  Historia  Sanctionis  Pragmatic8&. 

2.  Argumentum  S.  P.    This  part  includes — 

VII.  De  Oardinalibus  Eccles.  Rom. 
II.  Power  of  General  Councils. 

P.  61,  c.  ii.  1.  Jura  Pontifici  ablata^  Keservationes  generaks 
et  speciales,  GratisB  ezpectatie. 

3.  Sylloge  Documentorum  quibus  Sanctio  Pragmatica  Gtormanorum 

illustratiir. 

P.  201.    TabulsB  Concordatorum  inter  Nicolaum  V.  Pont  et 
Fredericum  III.  Imp.  (Vindobonas  initorum,   i..D.    1448, 
February  17.) 
Prsf  .  2.  '^  Palladium  hoc  EcclesisB  Germanise  et  saciam  quam 
libertatis  ancoram." 
The  BuUs  of  Ratification,  issued  February  6  and   7,  1447,  wwe 
called,  in  honour  of  the  Princes,  '*  Die  Fiirsten-Concordate" — EicMormf 
B.  i.  Abschn.  i.  c.  v. 

(t)  He  was  then  Cardinal :  he  became  Pius  II.  ^,D,  1468. 
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"murmur  gravaminls  GermanicoB  Nationis"  (;),  in  a.d, 
1457,  that  on  account  of  the  diflSculties  and  troubles  of  the 
time  in  1449,  a  compromise  only  between  these  Basle  decrees 
and  the  Papal  claims  had  been  allowed  by  the  Roman  See, 
for  he  had  rejected  the  notion  that  an  absolute  Sovereign 
like  the  Pope  could  make  a  treaty  with  his  subjects. 

In  1487,  however,  the  entire  Empire  successfully  resisted 
a  tithe  which  the  Pope  sought  to  impose ;  and  in  a.d.  1500, 
the  Empire  granted  the  Pope  only  one-third  of  that  indul- 
gence, and  reserved  the  two  other  parts  for  the  war  against 
the  Turks.  Nevertheless,  the  detestable  Alexander  VI. 
and  his  successor  Julius  II.,  raised  the  Papal  power  to  a 
height  which  enabled  them  to  speak,  at  the  beginning  of  the 
sixteenth  century,  the  language  held  by  Boniface  VIII.  at 
the  beginning  of  the  fourteenth. 

The  accomplished  and  dexterous  Leo  X.  found  little 
difficulty  in  emasculating  the  Decrees  of  Basle  and  Con- 
stance, by  a  Council  held  at  Rome  (a.d.  1512-17),  and  at 
last  it  appeared  that  all  the  advantage  that  the  Reform- 
ing Councils  had  bestowed  upon  States  and  National  Churches 
had  shrunk  into  a  few  limitations  upon  the  arbitrary  appli- 
cation of  the  Reserved  Privileges  of  the  Papal  See  (A). 

The  consequence  of  this  retrogression  in  Ecclesiastical 
Reform  was  that  portentous  event  in  the  history  of  the 
world  usually  called  the  Reformation. 

The  abuses  and  exactions  (J)  of  the  Court  of  Rome,  and 


(J)  ^'  jEnea  Sylvii  Epittola  ad  Martinum  Maierum  contra  Murmwr 
gravaminis  Germanica  NationiSf  A.D.  1467/*  cited  by  Ranke,  c.  i.,  from 
MuUer*8  Heichstagstheatorum  unter  Friedrich  IIL,  p.  60. 

Mayer  was  Chancellor  to  the  Archbishopric  of  Mayence. 

Schrockh,  xxxii.  theil.  pp.  172-216,  contains  a  ^U  account  of  the 
whole  negotiation,  and  of  the  long  correspondences  between  the  Chan- 
cellor and  Cardinal  ^  the  former  defending  the  liberties  of  the  German 
Church,  the  latter  maintaining,  in  language  at  least,  the  loftiest  preten- 
sions of  the  Pope. 

(A)  Schrockh,  xxxii.  p.  619. 

(/)  Freely  admitted  by  many  modem  Roman  Catholic  jurists  and 
canonists. 

PhiUipps,  iii.  326 :  "  Es  lasst  sich  nicht  leugnen,  dass  eme  nicht  germge 
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the  gross  wickedness  of  some  of  her  PoDtiffis,  had  heaped  up 
that  smouldering  mass  of  disgust  and  discontent  throughout 
Christendom,  which,  about  the  year  1517,  the  preaching  of 
Martin  Luther  and  Ulric  Zwingle  against  the  Indulgences 
of  Leo  X.  kindled  into  a  flame. 

The  way  of  General  Councils  had  been  tried,  and  htd 
failed,  and  the  national  Churches  appeared  to  have  struggled 
in  vain  for  their  liberty  (wi). 


Zahl  TOD  Papsten,  sowohl  durch  ihre  Sittenlosigkeit  als  auch  dmdi  den 
vielfadiexi  Missbrauch  ihier  Gewalt,  namenUich  in  BetrefT  der  geisUidico 
StrafeOi  selbet  einen  groflBen  Theil  der  Schuld  an  jenem  trauiigen  Zustandi 
der  geaammten  Ohristenheit  auf  sicli  geladen  hatte." 
See  too  p.  835 :  "  Die  voUige  Sorglosigkeit  der  Papste." 
(m)  See  Verhdltniis  des  Stoats  tmr  Kirche — Zacharia,  Deutsckes  Staati- 
und  Bwndegrechtf  Bd.  iiL  8.  218 — as  to  the  general  constitutional  law  of 
Germany  on  the  subject. 
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CHAPTER  VI. 

THE  PERIOD  OP  THE  COUNCIL  OP  TRENT,  1563 — ITS 
EFFECT  UPON  INTERNATIONAL  RELATIONS— PEACE 
OP  WESTPHALIA — ENCYCLIC  *  QUANTA  CURA,'  AND 
SYLLABUS,  1864 — VATICAN  COUNCIL — RULE  AS  TO 
PAPAL  INFALLIBILITY,    1870. 

CCCXXXII.  The  Council  of  Trent  (a),  which  has  so 
materially  affected  the  status  of  the  Roman  Catholic  clergy, 
and  in  some  degree  the  laity  (£),  has  too  much  of  an  inter- 
national character  to  be  passed  by  without  some  notice. 
The  rapid  increase  of  Luther's  disciples,  the  many  and  ad- 
mitted abuses  of  Rome,  and  the  urgency  of  the  Emperor 
Charles  Y.,  compelled  Paul  III.  to  convene  this  assembly. 

It  began  in  1545  and  ended  in  1563.  During  these 
eighteen  years  it  had  many  intervals  and  interruptions,  and 
three  distinct  epochs. 

The  first  under  Paul  IIL,  1545-1547. 

The  second  under  Julius  III.,  1551-1552. 

The  third  under  Pius  IV.,  1560-1563. 

The  important  questions  mooted  dilring  its  sessions  gave 

(a)  Eichhom,  Kirchenrecht,  I.,  B.  i.  Abschn.  iii.  c.  1 ;  Durande  de 
MaiUane,  '*  Trente^*  **  LibertSs  de  VEglise  galUcane:'*  Lequeux,  MamuUe 
Compendium  Juris  Canon,  iv.  171*^48  (Pans,  1850) ;  London's  Manual 
of  Councils,  "  Trente,"  are  works  of  easy  access. 

The  great  works  of  Thuanus  {De  Thou),  and  those  of  Sarpi  and 
Ptillaoicini,  the  rival  historians  of  the  Council^  are  well  known.  There  is 
a  carefol  criticism  upon  their  respective  merits  in  the  Appendix  to  the 
List  volume  of  Eank^s  JSutory  of  the  Popes. 

See,  too,  Oiesler,  Lehrhuch  der  Kirchengeschichte,  Ahschn.  iv.  c.  L  s. 
106.    "  Wirkungen  der  Schisma  auf  die  allgemeine  kirchliche  Meynung.*' 

(6)  E.g.  as  to  the  Law  of  Marriage,  see  Dalrymple  v.  DalrympU, 
Judgment  of  Lord  StoweU,  2  Haggard  Consistory  Reports,  64.  Bwift  v. 
Kelly,  3  Knapp's  Privy  Council  Exports,  283. 
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rise  to  frequent  debates  of  the  most  vehement  character; 
they  were  decided,  not  as  those  at  the  Council  of  Constance 
had  been,  by  the  majority  of  the  suffrages  of  nations,  but  by 
the  majority  of  individual  votes^  as  at  the  Council  of  Latenn 
— a  proceeding  which  impressed  an  Italian  rather  than  an  In- 
ternational character  on  the  conclusions  of  the  Council,  as 
the  whole  number  of  votes  was  281,  out  of  which  189  were 
Italians. 

The  English  Church  was  not  represented  at  this  Coundl 
(c). 

The  representatives  of  the  Spanish  and  the  French 
Churches  maintained,  with  great  fervour,  the  Divine  Bigbt 
of  Episcopacy,  as  emanating  immediately  from  Our  Blessed 
Lord  and  not  immediately  from  the  Pope  ((/),  meaning  that 
the  fact  that  a  Bishop  was  made  and  confirmed  by  the  Pope 
was  no  more  an  argument  against  his  deriving  his  authority 
from  Our  Lord,  than  the  fact  that  the  Cardinals  elected  the 
Pope  was  an  argument  that  his  power  was  derived  only  from 
them.  These  Churches,  moreover,  maintained  the  superior 
authority  of  the  Church  generally  to  the  authority  of  the 
Pope,  and  appealed  to  the  Councils  of  Basle  and  Constance, 
which  the  Italians  rejected. 

The  French  ambassador  loudly  demanded  that  the  deci- 
sions of  the  Pope  should  be  submitted  to  the  Council,  that 
the  reforms  of  the  Church  in  its  Head  and  members,  as  had 
been  promised  at  Basle  and  Constance,  should  be  effected; 
and  of  these  reforms  the  abolition  of  annates^  and  arrange- 
ments made  for  avoiding  the  necessity  of  sending  for  dis- 
pensations to  Rome,  were  among  the  most  necessary. 

The  King  of  France  expressed  his  extreme  dissatisfaction 
at  the  scanty  measures  of  reform  proposed,  and  many  of 
the  French  bishops,  and  one  of  the  ambassadors,  withdrew 
from  the  Council :  the  latter  having  previously  protested 


(c)  There  appears,  by  the  ILsts,  to  have  been  one  English  Bishop. 
{it)  It  was  finally  resolved  to  omit  all  notice  of  the  institation  of 
Biahops  and  of  the  authority  of  the  Pope. 
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against  certain  propositions  as  contrary  to  the  rights  of  the 
Crown  and  the  liberties  of  the  Gallican  Church  (e). 

The  Tridentine  Council  closed  December  4,  1563 ;  it 
was  confirmed  by  a  Bull  of  Pius  IV.,  June  26,  1664,  A 
perpetual  Congregation  of  Cardinals  {f)  was  instituted  to 
advise  the  Pope  as  to  the  interpretation  of  its  decrees,  all 
commentaries  on  which  were  forbidden.  Canonists  {g')  hold 
that  the  Pope  may  dispense  tacitly,  and  without  express 
declaration,  with  decrees  of  this  Council,  though  he  cannot, 
without  express  declaration,  derogate  from  those  of  other 
councils.  They  found  this  opinion  upon  the  words  (Deer. 
21,  Sess.  25),  ^*  ut  in  his  salva  semper  authoritas  sedis 
"  Apostolic®  sit  et  esse  intelligitur.*' 

CCCXXXIII.  The  decrees  of  the  Council  were  ar- 
ranged under  two  principal  divisions  or  heads: — (1)  The 
decrees  concerning  the  Discipline  {de  Reformatione),  and 
(2)  those  concerning  the  Faith,  set  forth  in  canons  {canones), 
which  closed  with  an  anathema  upon  all  who  held  a  difierent 
opinion.  These  decrees  depended  of  course,  for  their  civil 
and  legal  validity  beyond  the  Roman  See,  upon  their  recep- 
Hon  by  the  authorities  of  other  countries. 

The  French  Kings  at  first  solemnly  protested  against  it, 
as  a  private  assembly  of  certain  prelates,  who  had  insulted 
the  ambassadors  and  attacked  the  liberties  of  the  throne  and 
church  of  France. 

The  clergy  of  France  were  generally  well  affected  to  it,  and 
often,  but  in  vain,  besought  its  legal  promulgation  (A).  This 
promulgation  was  made  by  the  Pope  one  of  the  conditions  of 
Henry  IV. 's  reconciliation  with  Rome ;  but  in  vain  did  this 
popular  monarch  entreat  the  Parliament  to  consent  to  its 
publication,  even  with  a  general  clause  of  reservation  for  the 


{e)  See,  as  to  the  Pope's  power  of  excommimicatLDg  Kings,  s.  22,  c.  4. 
Dekef. 

(/)  "  Trente,''  D.  de  MaiUane,  iiL  667.  (^)  Ibid. 

(A)  De  Concordantia  Sacerdotii  et  Imperii  mi  de  Lihertatibua  JBcclesia 
OaUicana,  Petrus  de  Marca,  Archiepiscopus  Farineruis  (died  1663),  1.  vii. 
c  28,  8. 
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libertioB  of  tlie  Gallican  Church.  He  was  obliged  to 
accept  the  answer  of  the  illustrious  De  Thou  (t),  that  the 
Parliament  knew  no  precedent  since  the  foundation  of  the 
monarchy  for  receiving  a  Council  without  examining  and 
reconsidering  every  article  that  it  contained. 

The  Ordonnance  of  Blois  (1579),  however,  incorporated 
into  its  text  large  portions  of  the  Council  of  Trent,  care- 
fully avoiding  to  mention  the  source  from  whence  thej 
came. 

Generally  speaking,  it  may  be  said,  that  by  edicts,  ordon- 
nances,  and  usage,  the  principal  decrees  of  the  Council,  as  to 
matters  oi  faith  and  discipline  (y),  have  practically,  thougb 
not  formally,  been  introduced  into  France. 

With  respect  to  Other  European  countries,  the  Tridentme 
Council  was  generally  received  by  them. 

It  was  rejected  by  the  Catholic  and  Episcopalian  Churches 
of  Greece,  Russia,  Egypt,  England,  Ireland,  and  Scotland, 
and,  of  course,  by  the  Protestant  and  Non-Episcopalian 
Churches  of  Germany  and  the  North,  and  by  the  civil 
Governments  of  all  these  countries. 

CCCXXXIV.  The  religious  wars  which  broke  out  at 
the  beginning  of  the  sixteenth  century,  and  were  extin- 
guished by  the  Treaty  of  Westphalia,  must  be  mentioned 
in  connexion  with  this  subject  of  the  Papal  relations  with 
independent  kingdoms.  Disgust  at  the  practical  abrc^tion 
of  the  Reforming  Councils  of  Basle  and  Constance 
determined  large  bodies  of  religious  persons  to  break  off  all 
connexion  with  the  Roman  See.  Not  merely  the  relation 
flowing  from  the  acknowledgment  of  the  Pope  as  the  visible 
Head  of  the  Church  upon  earth,  but  the  lesser  and  more 
reasonable  relation  flowing  from  the  acknowledgment  due 
by  comity,  and  a  regard  to  ecclesiastical  order,  to  the 
Patriarch  of  Western  Christendom,  were,  in  the  hour  of 
indignation  and  despair,  forcibly  snapped  asunder  by  the 


{%)  ThuanuSf  1.  vii.  Memoirs  preceding  bis  JSistory, 
Ij)  Lequeux,  iv.  894. 
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Protestants  of  Switzerland^  France^  and  Germany.  The 
Germans  protested  in  1529  against  the  decrees  of  the  Diet 
of  Spires  which  forbad  any  change  in  religious  matters 
until  a  General  Council  could  be  holden.  They  subse- 
quently refused  to  submit  to  the  decrees  of  a  Council  held 
in  Italy,  which  they  thought,  not  without  reason,  would  be, 
in  fact,  the  voice  of  the  Italian,  rather  than  the  Universal 
Church.  They  presented  their  confession  of  faith  at  the 
Diet  of  Augsburg,  1530. 

The  profound  treachery  and  great  ability  of  the  Elector 
Maurice  united  the  Protestant  Princes  of  the  Empire  (A) 
against  Charles  V.  In  1552  the  Treaty  of  Passau  was 
made,  and  in  1555  the  Diet  of  Augsburg  was  held,  by  which 
the  liberty  of  exercising  a  religion  unconnected  with  the 
Pope  became  part  of  the  law  regulating  the  mutual  relations 
of  independent  States ;  though  thirty  years  of  a  desolating 
warfare,  which  cannot,  even  now,  be  read  without  a  shudder, 
were  to  be  endured  by  Germany  and  Holland,  before  this 
principle  was  firmly  incorporated  into  the  Public  Law  of 
Europe  by  the  memorable  Treaty  of  Westphalia,  signed  at 
Miinster  and  at  Osnabriick  in  1648  (/). 

During  this  corrupt  period,  the  minds  of  men  upon  all 
questions  of  civil  and  religious  liberty  were  much  affected 
by  the  circumstances  and  character  of  their  time.  Private 
ambition  and  avarice  often  wore  successfully  the  mask  of 
religious  zeal.  True  ideas  of  liberty  and  religion  were 
mixed  with  specious  falsehoods,  which  sprung  from  pride  of 
intellect  and  licentious  passion.  The  consequences,  as  the 
subsequent  pages  of  history  are  unfolded,  may  be  traced  in 
bloody  characters  in  the  crimes  which  stained  the  religious 
revolutions  of  many  countries,  and  in  the  controversies 
which  still  agitate  the  world. 


(k)  He  concluded;  at  the  same  time,  a  secret  treaty  with  Henry  II.  of 
France. 

(J)  De  Pactia  et  PrivUegiis  circa  ReUgionem,  Moser,  (Franckfort, 
1738,  88. 19,  20,  29.) 

Savignf/f  ILB,u, 

BBS 
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CCCXXXY.  A  new  era  of  International  Law  opens 
from  the  date  of  this  treaty,  and  especially  with  respect  to 
the  immediate  subject  of  these  chapters. 

The  treaty  was  signed— not  an  insignificant  fact — with- 
out the  intervention  or  ratification  of  the  Pope,  who  pro- 
tested in  vain  against  those  articles  of  it  which  confirmed 
the  secularisation  of  ecclesiastical  property,  as  his  successor 
was  destined  to  do  upon  the  same  ground,  and  with  the 
same  effect,  against  the  last  Treaty  of  Vienna. 

The  relations  of  the  nations  of  the  whole  earth — ^for  Chris- 
tianity had  passed  the  limits  of  Europe,  and  planted  itself 
in  a  new  world — were  now  both  greatly  and  permanentlj 
changed  towards  Rome.  Her  claims  in  theory  were  the 
same.  The  Pope  was  still  the  Vicar  of  Christ  upon  earth, 
the  sole  fountain  of  the  Episcopate,  the  infallible  Judge  of 
all  matters  appertaining  to  religion ;  and  if  the  logical  con- 
sequences of  supreme  temporal  a«  well  as  spiritual  power 
were  not  put  forward,  they  were  not  abandoned,  and,  indeed, 
had  been  remarkably  exercised,  at  no  very  distant  period, 
in  dividing  the  newly  discovered  regions  of  the  world 
between  the  two  independent  States  of  Spain  and  Portugal, 
and  were,  as  will  be  seen,  as  late  as  the  year  1773,  asserted 
in  all  their  plenitude. 

But  the  actual  state  of  the  world  as  confronted  with  these 
claims  was  this : — An  Episcopal  Church  in  Great  Britain, 
.  deriving  its  Catholic   doctrine   and  order  from  the  early 
Fathers  and  Councils  of  the  Undivided  Church. 

A  Church  in  France,  which  claimed  as  resolutely  as  that 
in  Great  Britain  the  Divine  Right  of  the  independent  Epi- 
scopate, and  denied  the  power  of  the  Pope  to  dispense  with 
the  customs  of  the  national,  or  the  canons  of  the  visible 
General  Church,  though  it  acknowledged  the  Headship  and 
the  Patriarchate  of  the  Successor  of  St.  Peter. 

Protestant  Churches  in  Germany  repudiating  Papacy, 
and,  as  connected  with*  it,  Episcopacy. 

The  Churches  under  the  Patriarchate  of  Constantinople, 
who  charged  Rome  with  being  the  original  and  continuing 
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cause  of  the  Schism  of  Christendom ;  and  under  this  Patri- 
archate should  be  included^  at  this  time^  the  Churches  of 
Bussia^  Greece,  Syria,  and  Egypt, 

But  in  all  these  countries  there  were  Roman  Catholic  as 
well  as  Catholic  and  Protestant  subjects.  How  was  the 
relation  between  the  Roman  Catholics  and  the  Pope  to  be 
carried  on  when  the  religion  of  the  State  was  Protestant,  or 
Catholic  but  unconnected  with  Rome  ? — how  were  Protes- 
tant subjects  to  be  treated  in  Roman  Catholic,  and  Roman 
Catholic  subjects  in  Protestant  countries  ?  This  is  perhaps 
the  most  difficult  of  State  problems,  and  has  never  yet  been 
satisfactorily  solved. 

The  Reformation,  and  the  spirit,  which  arose  with  it,  of 
searching  inquiry  into  the  legitimacy  and  foundation  of  all 
claims,  naturally  affected  the  relations  of  Governments  as 
well  as  of  Churches  with  the  See  of  Rome. 

Before  we  consider  these  relations  in  the  case  of  individual 
States,  let  us  glance  at  their  general  features  in  all  States 
during  the  period  between  the  Treaty  of  Westphalia  and  the 
last  Treaty  of  Vienna. 

The  Council  of  Trent  was  not  able  to  extinguish  the 
general  desire — of  which  the  decrees  of  the  Councils  of  Basle 
and  Constance  had  been  the  expression — for  a  National 
Churchy  one,  if  not  wholly  independent  of  Rome,  yet  con- 
nected with  it  only  by  a  recognition  of  its  Patriarchate  and 
Primacy.  Cismontane  canonists,  the  Anglicans,  and  the 
Protestants,  were  continually  employed  in  maintaining  that 
the  more  the  other  claims  of  Rome  were  considered,  the 
more  it  became  apparent  that  their  origin  was  to  be  traced  to 
the  false  Decretals  of  Isidore,  then  and  now  admitted  to  be 
forgeries,  and  which  had  been  fabricated  for  the  purpose  of 
maiming  and  weakening  the  true  Apostolical  rights  of  each 
individual  bishop  (m). 


{m)  ''Falsse  decretales  seculo  nono  illatsB,  videntur  in  huDC  scopum 
fuifise  fabricat®  ut  judicia  Episcoporum  redderent  magis  difficilia.'^ — 
Lequmx,  i.  330. 
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Many  and  sore  appear  to  have  been  the  striyings  of  the 
Church,  in  different  countries,  to  return  to  this  prmiitiTe 
state  of  order  and  discipline. 

The  attempt  was  acceptable  to  States  and  govemors,  be- 
cause it  tended  to  secure  the  national  independence,  and  to 
prevent  the  allegiance  of  citizens  from  being  distracted 
between  the  claims  of  a  native  and  a  foreign  superior. 

It  was  the  constant  endeavour,  therefore,  of  all  Princes 
and  Parliaments,  whether  Roman  Catholic,  Catholic,  or 
Protestant,  to  cut  off  the  channels  of  communication  and 
interference  with  their  subjects  which  the  Pope  kept  open. 

The  reception  and  authority  of  Legates  and  Nuncios, 
the  appeal  from  Ecclesiastical  Courts  to  Rome,  the  An- 
nates, the  establishment,  and  protection,  and  disposition  of 
Religious  Orders  and  Houses,  were  subjects  upon  which  the 
governors  of  States  were  continually  striving  to  repel  the 
Papal  claims ;  but  there  were  two  questions  which,  so  far 
as  International  relations  with  the  Papacy  are  concerned, 
almost  exclusively  occupy  the  foreground  of  the  historical 
picture  during  this  epoch,  and  upon  which  the  struggle  was 
most  severe  and  most  important. 

1.  The  terms  under  which  the  Institution  or  Confirmatioii 
of  Bishops  should  be  obtained  from  the  Pope. 

2.  The  condition  of  previous  knowledge  and  sanction  on 
the  part  of  the  civil  Government,  with  respect  to  all  Bulls, 
Rescripts,  or  Apostolic  Letters,  promulgated  by  Rome 
within  the  dominions  of  the  foreign  State. 

With  respect  to  the  first  of  these  questions,  it  will  be 
seen  that,  during  the  epoch  which  we  are  discussing,  France, 
Austria,  Portugal,  and  Naples  were,  once  at  least,  upon  the 
verge  of  returning  to  the  primitive  practice  of  instituting 
and  confirming  bishops,  and  of  severing,  as  England  had 
done,  their  Episcopal  National  Church  from  aU  dependence 
upon  the  Pope. 

CCCXXX  VI.  There  is  one  other  question  (n)  connected 

(n)  Oerardi  Noodt^  Dissertatio  Quarta,  de  jReligione  ab  imperio  Jwrt 
Oentium  libera^  vol.  i.  p.  041   (ed.  Lugd.  1735): — "  Interoet,    ioquis, 
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with  this  subject,  of  a  mixed  public  and  Inteniational  cha- 
racter, the  treatment  of  which  has  greatly  perplexed  the 
Governments  of  States,  and  with  respect  to  which  their  in- 
tellectual errors  and  moral  crimes  have  been  of  a  most 
grievous  kind — namely,  the  treatment  of  subjects  professing 
a  different  religious  belief  froiii  that  established  by  the 
State  ;  such  errors  and  crimes  as  are  illustrated  in  the 
treatment  of  the  Huguenots  in  France,  and,  in  a  less  degree, 
of  the  Roman  Catholics  in  Ireland.  No  idea  appears  to 
have  been  of  slower  growth  than  that  of  real  religious 
toleration.  The  absence  of  it  led,  as  we  have  seen,  to  the 
intervention  of  foreign  Governments  on  behalf  of  co- 
religionists in  other  States ;  but  it  led  also  to  a  still  more 
strange  result  in  France,  for  there  the  Roman  Catholic 
Government  (o),  which  would  not  tolerate  religious  dissent, 
concluded  a  regular  treaty  with  its  own  Protestant  subjects 
and  delivered  up  towns  and  cities,  like  Rochelle,  as  a  security 


civitatam  qua  forma,  quo  ritu,  quibus  csBremoniis  colatur  Deus,  nempe 
ne  fiant  conyentus,  quorum  initiis  in  rempublicam  oonjurationes,  et 
adyersus  leges  stupra,  adulteria,  incestus,  csedes,  pariicidia,  falsa  testi- 
monia,  fraudesye  cogitentur.  Non  est  enim  religio  qua  pernicies  humano 
geueri  inducatur — scelus  est  ctd  pr»texitur  color  religionis — ^id  cum  tur- 
bat  disciplinam,  et  stringat  finem  ciyilis  conjunctionis,  non  obetat  Dei 
yeneratio,  cur  non  perinde  ad  seyeritatem  legum  pertineat,  ac  si  adbibita 
non  eeset  imago  religionis?  Sic  hominum  sacrificia  in  Africa  sustulit 
Tiberii  principatus,  sic  Bacchanalia  Ronue  atque  in  Italia  coercuit  Senatus, 
cseterum,  innozia  sit  Religio  nee  ad  turpe  atque  improbum  deflectat 
&cinu8y  sed  yirtutem  juyat  et  bonos  mores,  sed  agat  ut  salya  sit  Beipub- 
lie®  reyerentia,  quod  improbetur  P  nisi  si  quis  non  flagitia  sectes  affinia, 
sed  sectam  quamquam  scelere  vacuam  puniendam  existimatP  Sed  hoc 
injusti  ac  feri  et  crudelis  hominis  esse,  quis  non  yidet  P  " 

P.  642.  **  Nam  si  (secta)  perdendso  sit  Reipublicss,  non  quia  nc/va  est 
pTohiberi  debet  sed  quia  noxia^ 

P.  644.  Noodt  remarks  that  Valentinian  the  elder  is  praised  by  AmmP' 
anus  (i.  lib.  30,  c.  9)  for  his  toleration ;  and  Noodt  also  cites  VdUntiman's 
Cfonstitutiony  in  the  Codex  Theodowmus^  which  ends—''  Testes  sunt  leges 
a  me  in  exordio  imperii  mei  dat»  quibus  unicuique  quod  animo  imbibis- 
eet,  colendi  libera  facultas  tributa  est.  Nee  ffanupicinam  reprehendimua , 
9ed  fwcmter  exerceri  vetamus,"    Valentinian  was  a  Christian. 

(o)  Portalie,  Introd,  pp.  ix.-xix. 
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that  the  proviaioas  of  the  treaty  should  be  observed,— a 
most  unnatural,  fatal^  and  impossible  policy. 

The  Edict  of  Nantes  (a.d.  1598)  and  its  revocation  (A.D. 
1685)  are  among  the  most  painful  and  disgraceful,  but  also 
the  most  remarkable  and  instructive  pages  of  history. 

CCCXXXVII.  The  policy  pursued  by  the  Papacy 
upon  this  question  of  religious  toleration  deserves  notice. 
The  Pope,  having  in  vain  remonstrated  by  his  Nuncio, 
against  the  Treaties  of  Miinster  and  of  Osnabriick  (p),  put 
forth  a  protest  (^)  in  the  shape  of  a  Bull  in  which  he  re- 
presented these  treaties  as  ^^  infinitely  prejudicial  to  the 
"  Catholic  religion,  to  the  Divine  worship,  to  the  Apostolical 
"  See  of  Rome,  to  inferior  Churches,  to  the  orders  of  the 
"  clergy  as  well  as  to  their  ecclesiastical  jurisdiction,  autho- 
"  rities,  immunities,  franchises,  liberties,  exemptions,  privi- 
"  leges,  and  rights ;  inasmuch  as,  by  divers  articles  of  one 
*'  of  these  Treaties  of  Peace,  the  lands  formerly  possessed 
"  by  the  clergy  in  those  countries  are,  amongst  others, 
"  abandoned  for  ever  to  the  heretics  and  their  successors: 
"  ih^free  exercise  of  their  heresy  is  in  several  places  allowed 
"  to  these  heretics,  styled  of  the  Confession  of  Augsburg ; 
'^  land  is  promised  to  be  assigned  to  them  to  build  temples^ 
^^  and  they  are  admitted  along  with  the  Catholics  to  public 
^^ functions  and  offices.  .  .  .  Therefore,  we,  of  our 
"  own  accord,  from  our  certain  knowledge,  after  mature  de- 
*^  liberation,  and  by  virtue  of  the  plenitude  of  the  ecclesias- 
"  tical  power,  pronounce  and  declare  by  these  presents  that 

**  the  aforesaid  articles have  been  by  right, 

"  are  and  shall  be  for  ever,  null,  void,  of  no  value, 
"  iniquitous,  unjust,  condemned,  reprobated,  frivolous,  with- 
"  out  any  force  or  effect,  and  that  no  one  is  bound  to  observe 
"  them,  although  they  should  have  been  confirmed  or 
"  strengthened  by  an  oath.     .     .     .     Nevertheless,  by  way 

(p)  Vide  ante,  vol.  i.  pp.  50,  395. 
\q)  Parliamentary  Papers  for  1816,  pp.  103,  104. 
L'Hidoire  du  TraiU  de  WestphaUe,  par  le  Phrs  Bougemit^  t.  viL  pp> 
412,  414,  423. 
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^^  of  greater  precaution^  and  as  far  as  may  be  necessary, 
"  we,  of  our  own  said  accord,  knowledge,  deliberation, 
"  plenitude  of  power,  condemn,  reprobate,  annul,  suppress, 
"  and  deprive  of  all  force  and  value  the  aforesaid  articles,"  &c. 
CCCXXXVII  A.  The  questions  arising  out  of  the 
Papal  Encyclic  Quanta  Cura^  and  its  appendix,  called  the 
Syllabus  (r)  (issued  8th  December,  1864),  which  have  so  much 
disturbed  and  irritated  the  Governments  of  civil  States,  and 
the  decree  {$)  of  the  Vatican  Council  (t\  in  the  Bull 
or  Costituzione  Pastor  JEternus^  with  respect  to  the  infalli- 


(r)  "  O'est  le  8  d^embre  qu'apparut  le  travail  du  p^re  Ferrone  sous  la 
forme  d'une  encyclique  connue  d^ormais  dans  le  monde  sous  le  nom 
d^eucyclique  Quanta  cura,  et  suivi  d'un  syllabus  ou  s^rie  de  propositions 
condamn^  comme  impies  ou  h^r^tiques.  Pie  DC  traitait  de  d^lire  la 
liberty  de  conscience  et  des  cultes,  d^larait  qu'on  n'est  catholique  qn'k  la 
condition  de  n'admettre  ni  la  separation  de  I'^lise  et  de  T^tat,  ni  Tin- 
dependance  du  pouvoir  civil,  ni  la  liberty  de  I'enseignement,  de  la  presse, 
de  Tassociation ;  il  proclaiuait  enfin  que  '  T^glise  a  le  droit  de  lier  les 
consciences  des  fidMes  dans  ce  qui  se  rapporte  k  I'usage  des  choses  tem- 
porelles,  et  de  r^primer  par  des  peines  temporelles  les  violateurs  de  ses 
lois/  Quant  au  syllabus,  11  condamnait  quatre-vingts  propositions  qui 
contiennent,  on  pent  le  dire,  les  plus  chores  et  les  plufi  pr^ieuses  croy- 
ances  des  temps  modemes. 

"  Les  articles  16, 17, 18  condamnent  les  cultes  non-catboliques,  Tarticle 
24  revendique  pour  I'^glise  un  pouvoir  coercitif ;  Tarticle  42  r^lame 
pour  le  pouvoir  religieux,  en  cas  de  conflit  avec  le  pouvoir  civil,  les  droits 
que  les  gouvernements  modemes  ne  reconnaissent  qu'4  ce  dernier;  Farticle 
48  revendique  pour  T^glise  le  droit  de  s^immiscer  dans  la  legislation  civile, 
par  exemple,  pour  en  efifacer  tout  ce  qui  pent  ^tre  favorable  aux  protes- 
tants  et  aux  juifs ;  Tarticle  72  condamne  le  mariage  civil ;  les  articles  15, 
77,  78,  79,  80,  tout  ce  qui  ressemble  k  la  liberty  religieuse  ou  politique." 
-^Ann.  des  Deux  M<mdes  (1864-6),  pp.  2Q6,  207. 

(«)  July  18,  1870,  this  Bull  contains  a  "decreto,"  De  Romani  Ponti- 
•  ^ds  infallibili  magisterio, 

(t)  The  following  publications  should  be  studied  by  all  who  are  in- 
terested in  the  subject  of  the  incorporation  of  the  Pontifical  States  into 
the  Kingdom  of  Italy : — 

1.  OffixUUe  Aktenstucke  zu  dem  von  Seiner  Heiligkeit  dem  Papste 
Pius  JX  nach  Bom  berufenen  Oekumenischen  Conoil,  Im  Anhange,  Die 
Coblenzer  LaienrAdresse.    Berlin,  1860. 

This  work  includes  the  Encyclic  and  Syllabus  of  December  8, 1864. 

2.  Documenta  ad  iUustrandum  Concilium  Vaticanum  anni  1870.  Gesam  - 
melt,  U.8.W.  yon  Dr,  IHedrich.    Nordlingen,  1871. 
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bility  of  the  Pope,  cannot  properly  be  discussed  at  any 
length  in  this  work.  These  questions  are  directly  of  a 
religious  character,  though  thej  indirectly  touch  the  Inter- 
national relations  of  States,  inasmuch  as  they  partake  of  the 
character  of  instruments  issued  by  an  authority  which  pro- 
fesses to  control  the  acts  of  foreign  subjects  and  to  affect 
their  relations  to  the  Governments  of  the  States  of  which 
they  are  members. 

This  indirect  invasion  of  the  civil  rights  of  foreign 
Governments  is  of  less  importance,  as  a  matter  of  Inter- 
national law,  since  the  Pope  has  ceased  to  be  a  d«  fado 
Sovereign  of  an  independent  State ;  though,  according  \xi 
the  Italian  statute  of  Guarantees ^  he  retains  a  sovereignty,  for 
certain  purposes,  without  territory,  or  the  power  of  enfordng 
his  own  decrees  by  his  own  officers,  so  far  as  civil  results 
are  concerned.    ^ 
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CHAPTER  VII. 

THE  INTERNATIONAL  RELATIONS  OF  THE  PAPACY  WITH 
FOREIGN  STATES  IN  WHICH  THE  ROMAN  CATHOLIC 
CHURCH  18  ESTABLISHEDy  DURING  THE  PERIOD  BE- 
TWEEN THE  REFORMATION  AND  THE  PRESENT  TIME. — 
THE  HISTORY  OP   CONCORDATA. 

CCCXXXVIII.  The  great  evil  of  the  Concordat  of 
Francis  I.  {a)  was  the  manifest  inequality  of  the  contract  in 
one  important  particular  between  the  contracting  parties.     It 
assigned  a  term  within  which  the  Crown  must  nominate^  but 
no  term  within  which  the  Pope  must  institute,  the  Bishop. 
In  this  inequality  the  ground   was   prepared  for  collision 
between  the  State  and  the  Pope.    The  advantage  was  neces- 
sarily and  greatly  upon  the  side  of  the  spiritual  potentate. 
Upon  the  Episcopate  the  clergy  depended  for  their  order, 
the  laity  for  the  enjoyment  of  religious  ministrations,  and, 
indirectly,  the  whole  realm  for  its  tranquillity.     If  the  Pope 
refused  institution  the   Crown  had  no  means  of  redress, 
though  its  State  was  thrown  into  the  utmost  confusion,  and 
its  subjects  were  deprived  of  their  greatest  blessing.     The 
means  to  which  one  temporal  State  resorts  against  another 
temporal  State,  of  compelling  the  execution  of  the  contract, 
were,  or  ought  to  be,  wanting  in  this  instance. 

France  and  Naples  might,  and  did  indeed,  sometimes 
sanction  the  invasion  of  the  Papal  territories,  as  of  Avignon 
and  Beneventum,  and  so  far  treat  the  Pope  in  this  respect 
as  a  temporal  Prince,  as  to  have  recourse  to  the  means, 
which  International  Law  would  sanction,  of  compelling  a 
temporal  Prince  to  fulfil  his  contract. 

(a)  De  Pradt,  pp.  304,  305. 
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To  dwell  on  the  mischief  done  to  the  Church  alone  by 
this  consequence  of  the  Concordat  {b)o{  Francis  I.,  does  not 
belong  to  this  work ;  but  such  mischief  to  the  State  and 
Church  could  never  have  arisen  under  that  primitive  role 
of  the  Church   by  which    the  Bishop  was  elected  by  the 
laity  or  clergy,  or  both,  and  instituted  by  his  comprovincials 
and  metropolitan.     ^'  II  est  sans  doute  conforme  k  I'antique 
"  discipline  de  I'Eglise  gallicane  d'attribuer  aux  M^tropoli- 
^*  tains  et  aux  plus  anciens  Eveques  des  m^tropoles  I'instl- 
"  tution  des   Eveques  "  (c),  is  the  language  of  the  "  Ex- 
^*  position  des  Principes  sur  la  Constitution  du  Clerge  p« 
"  les  Eveques  d6put&  ^.TAssembl^e  nationale,"  in  1791  (</)» 
of  which  Pius  VI.   approved,  and  which  a  modem  French 
Council  has  pronounced,  not  unjustly,  to  be  one  of  the  fairest 
monuments  of  the  Gallican  Church. 

CCCXXXIX.  Between  the  reign  of  Francis  I.  and 
Louis  XIII.  (e),  on  account  of  the  Pope's  refusal  of  a  Bull 
of  institution  to  a  Bishop  nominated  by  Henry  IV.  to  the 
See  of  Auxerre,  that  see  was  vacant  for  twelve  years. 
Louis  XIII.  underwent  a  similar  refusal  in  the  person  of 
the  celebrated  De  Marca,  whom  he  had  nominated  to  the 
Bishopric  of  Conserans ;  and  the  vacancy  lasted  six  years, 
from  1642  to  1648. 

Three  Popes  ( /)  successively  refused  the  confirmation  of 
the  Bishops  of  Louis  XIV.,  and  the  number  of  vacant  sees 
amounted  at  one  time  to  thirty-five.  In  later  times  the 
Pope  sometimes  accomplished  the  end  of  refusal  in  a  less 
direct  manner,  by  leaving  out  the  name  of  the  Prince 
in  the  Bull,  which,  according  to  the  Concordat,  ought  to 
be  there,  and  thereby  making  it  appear  that  the  nomina- 
tion was  made  propria  motu  of  the  Pope,  and  not  of  the 
Sovereign.  Such  Bulls  were  of  course  rejected  by  the 
Prince. 


(6)  Be  Pradt,  i.  c.  14. 

(c)  See  this  exposition  at  length  in  Leqaeax^  i.  499. 
yt)  Ibid.  887.  (c)  De  Pradt,  I  c.  6. 

(/)  Innocent  XI.,  Alexander  YIII.,  Innocent  XII. 
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CCCXL.  To  these  diBagreementBy  in  spite  of  a  Concordat 
between  the  State  and  the  Pope,  Christendom  is  indebted 
for  the  ever-memorable  declaration  of  the  liberties  of  the 
Galilean  Church. 

As  early  as  1504  {g\  the  University  of  Paris  protested 
against  certain  powers  claimed  by  the  Legate  d'Amboise, 
with  respect  to  the  collation  of  benefices  and  the  rights  of 
graduates^  and  asserted  with  respect  to  denying  the  absolute 
powers  of  the  Pope,  that  "  in  hac  consistit  libertas  Ecclesite 
GallicancB.^  In  1594,  Pierre  Pithou  (A)  published,  under 
the  title  of  "  Libertas  de  TEglise  gallicane,"  a  sort  of  code 
of  eighty-four  articles,  deduced  from  two  maxims,  namely, 
the  independence  of  Princes  and  the  limitation  of  Papal 
authority  by  canons  and  councils.  This  code  has  been 
called  by  French  writers  the  Palladium  of  France,  and  has 
actually  been  cited  in  edicts,  as  in  that  of  November,  a.d. 
1719  (i).  In  1651  it  was  published,  after  De  Marca  had 
defended  it  in  his  great  work,  with  a  "  privilege  "  prefixed 
by  the  King,  in  which  the  work  was  represented  as  placing 
the  Regalia  of  the  Crown  in  ecclesiastical  matters  beyond 
dispute  (/). 

In  A.D.  1614,  the  States-General  complained  bitterly  of 
infringements  upon  their  liberties.  In  1663  the  Sorbonne 
put  forth  six  articles  (A),  denying,  in  the  plainest  language, 
all  authority  of  the  Pope,  direct  or  indirect,  in  temporal 
matters,  declaring  that  he  had  no  power  of  dispensing  with 
the  obedience  of  subjects,  of  deposing  Bishops,  that  he  was 
not  infallible,  and  asserting  the  inferiority  of  the  Pope  to  an 


{g)  Lequeux,  i.  858. 

{h)  The  most  learned  Frenchman  of  his  time ;  bom  at  Trojes,  died 
1696,  at  the  age  of  57.  Francois  Pithou,  his  brother,  shared  his  labours 
and  fame. 

(%)  Durmde  de  MctiUane,  cit,  t.  iii.  104,  contains  the  eighty-four  articles 
at  length.    . 

(/)  The  most  famous  commentary  on  Pithou's  work  is  that  of  Jacques 
Dupuis,  in  two  vols,  folio.  Some  of  the  propositions  contained  in  it  were 
condeomed  by  an  assembly  of  the  clergy  in  1640, 

(k)  Durande  de  MaiUane,  tdnwpr^  t*  iU*  210, 
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oecumenical  council,  and  proclaiming  that  the  King  had  no 
superior  but  God. 

In  1673  (/),  Louis  XIV.  extended,  by  an  edict,  bis 
Regale  over  all  the  dioceses  of  his  kingdom.  Two  prelates  (r) 
only  resisted  this  edict ;  one  of  whom  appealed  to  Pope 
Innocent  XI.,  and  was  protected  by  him.  The  Archbishop 
of  Toulouse,  nevertheless,  proceeded  against  the  bishop  and 
his  "Vicars-General.  The  quarrel  between  the  Crovm  and 
the  Pope  became  exacerbated. 

The  King,  under  the  advice  of  Le  Pellier  and  Bossuet, 
appealed  to  a  general  assembly  (m)  of  his  clergy ;  and  die 
result  was  the  famous  declaration  of  the  clergy  in  1682, 
sanctioned  by  thirty-four  bishops,  and  contained  in  four 
articles,  pretty  much  the  same  in  effect  as  the  six  articles  of 
the  Sorbonne,  and  recognising  by  name  the  authority  of  the 
Council  of  Constance.  It  was  approved  by  Royal  Edict  in 
March  1682  (o),  and  annulled  by  a  Brief  from  Innocent  XL, 
of  April  11,  1682.  The  Pope  arbitrarily,  and  not  upon  any 
alleged  canonical  or  moral  defects,  refused  Bulls  of  Institu- 
tion to  the  Bishops  nominated  by  the  Crown.  Alexander 
YI.  went  a  step  further  than  his  predecessor,  and  published, 
January  20,  1691,  the  Bull  Inter  multiplices^  by  which  be 
annulled  the  resolutions  equally  with  respect  to  the  B^e 
(/?)  and  the  spiritual  authority, — a  Bull,  it  may  be  observed, 
subsequently  confirmed  by  another,  the  Auctorem  fidei^  of 
Pius  VI.  (y). 

(0  De  Pradt,  i.  836. 

(m)  lyAleth  and  De  Famiers,  The  latter  published  a  perspcooos 
little  tract,  entitled  IVait^  de  la  Rigah,  "The  Eigale,''  he  says,  "cod- 
aifltsin — 

''1.  La  disposition  des  reyenus  de  I'Eglise  yacante. 
^  2.  La  collation  de  plein  droit  des  b^n^fices  non  cures  durant  la 
Tacanoe  du  si^ge  Episcopal." — ^P.  6, 
(n)  It  was  at  the  opening  of  this  meeting  that  Basiuet  published  h^ 
sermon  "  Sur  F  Units  de  VEgliseJ^ 

(o)  Which  in  February,  1810,  Napoleon  declared  by  an  Imperial  Be- 
cree,  and  promulgated  as  the  Law  of  France, 
(p)  Lequeuxj  iv.  872,  873. 
\q)  Li  1786,  when  Scipio  Eicci,  Bishop  of  Pistoja  and  Prato,  called  t 
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Meanwhile  the  question  of  ambassadorial  privileges  arose 
at  Rome ;  the  Pope  excommunicated^  the  Ambassador  pro- 
tested (r).  The  Nuncio  at  Paris  was  put  under  restraint; 
Avignon  was  seized  upon  («);  thirty-five  Bishops  were 
refused  Bulls  ;  the  Advocate-General  of  the  Parliament  of 
Paris  spoke  of  the  convocation  of  a  council,  of  a  return 
to  the  Pragmatic,  and  of  providing  for  their  own  Church 
without  the  Pope. 

CCCXLI.  The  Bishops  were  on  the  point  of  rejecting 
altogether  the  Papal  authority,  when  Louis  XIY.,  aided  by 
Bossuet,  prevented  this  catastrophe  (t). 

Peace  was  made  in  1693  with  Innocent  XL  Certain 
Bishops  were  induced  to  write  a   penitential  letter  to  the 

Diocesan  Synod,  which  more  than  adopted  the  French  articles.— Co^t, 
AnnaU  cTItaUa,  i.  p.  165. 

(r)  The  following  dissertations  by  D^Aguesseau  should  be  noticed: — 

''  M^moires  historiques  sor  les  Affaires  de  l^lise  de  France,  depuis 
1697  jusqxL^au  1710,  ou  B^it  de  ce  que  M.  le  Ohancelier  d'Aguesseau 
a  fait  en  faveur  des  Maximes  du  Rojaume,  des  Libert^  de  I'Eglise  gaUi- 
cane,  et  de  notre  Droit  public  eccl^siastiquey  dans  la  dispute  du  Qui^tisme 
en  16d7 ;  dans  les  affaires  du  Bref  de  1703  contre  le  £uneuz  cas  de  con- 
science,  de  la  BuUe  *  vineam  Domini  Sabaoth '  de  1705 ;  de  M.  TEy^ue 
de  Saint-Pons,  et  de  la  D^laration  des  douze  Ev^ues  en  1610  au  sujet 
de  TAssembl^  du  Clerg^  de  1705."— Tom.  xiii.  p.  161. 

"  Fragment  d'une  ▼•  Instruction,  qui  n*a  pas  6t6  achev^.— Sur  T^tude 
du  Droit  eccl^astique. — Notions  g^n^rales  sur  la  manidre  d'6tudier  le 
Droit  eccl^iastique." — Ibid.  torn.  i.  p.  415. 

"XXVI.  Plaidojer.  D.  7  aoust  1693.— Dans  ]&  Cause  de  Fr^re 
Houdiart,  Cordelier;  qui  s'^toit  fait  transfi^rer  dans  Tordre  de  S.  Benoit  et 
de  Charles  du  Sauit. 

"  1®.  Si  un  Bref  du  Pape  portant  confirmation  d*une  translation  d'un 
Beligieux,  d6clar^  abusive  par  un  ArrSt,  est  abusif  P 

**2^,  Si  ce  Bref  et  des  Lettres-Patentes  obtenues  du  Boi  pour  en  or- 
donner  Tex^ution,  peuyent  avoir  effet  au  prejudice  d'un  tiers  P  " — Ibid. 
tom.  ii.  p.  697. 

(s)  As  it  had  been  in  1663,  when  the  Ambassador  was  insulted  at 
Bome.  Satisfaction  was  demanded  and  obtained,  and  an  obelisk  erected 
at  Bome,  with  an  inscription  recording  the  fact. 

(t)  "  Dies  war  der  Augenblick,  wo  jene  BischSfe  auf  dem  Punkte 
standen,  das  Sckimna  ouch  formeU  aussuuprechen ;  der  Entwurf  der  De- 
claration war  ganz  in  diesem  Sinne  yon  dem  BiBchof  von  Toumay  ge&sst. 
DasB  es  nicht  dazu  kam,  war  das  Werk  Ludwigs  und  des  grossen  Bob^ 
9aeU"--Phia^,  Kirchenrechtf  ill  858, 
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Pope,  and  Louis  XIV.  promised  him  by  letter  tiiat  the 
Edict  of  1682  should  not  be  executed,  though  it  was  not  to 
be  recalled.  For  in  1713,  when  Clement  XL  called  upon 
Louis  to  forbid  the  teaching  of  the  four  articles,  that  monarch 
wrote  a  letter  to  say  he  had  engaged  not  to  enforce  the  execu- 
tion of  the  Edict  of  1682,  but  that  it  would  be  unjust  to  forbid 
the  articles  being  taught.  The  Pope  was  satisfied^  and  i^oed 
the  Bulls.  The  letter  was  kept  as  a  trophy  of  the  submission 
of  the  GaUican  Church,  brought  to  Paris  by  Pius  VIL  in 
1801,  and  soon  afterwards,  it  is  said,  burnt  by  Napoleon  {u), 

CCCXLII.  The  revocation  of  the  edict  of  Nantes,  the 
theological  quarrels  between  Jesuits  and  Jansenists,  and  the 
miserable  discords  arising  out  of  the  Bull  Unigejiitus^  closed, 
in  sorrow  and  disgrace,  the  seventy-two  years'  reign  of  Louis 
XIV.  in  1715.  But  it  should  be  mentioned  that,  in  the 
year  1695,  an  Ecclesiastical  Edict — in  imitation  of  those 
precursors  of  modem  codes,  the  Civil  Edicts  of  1665  and 
1670 — incorporated  into  a  sort  of  code,  without  reference 
to  Borne,  a  recapitulation  and  readjustment  of  a  great  variety 
of  previous  domestic  legislation  upon  the  Gallican  Church, 
especially  of  the  mutual  duties  and  relations  of  it  and  the 
civil  power. 

CCCXLIIL  In  1716  («),  Clement  XL  at  first  refused 
Bulls  of  confirmation  on  grounds  connected  with  the  Unige- 
nitus  Bull  to  the  Bishops  of  Bayeux,  Tours,  and  Rhodes, 
but  yielded  at  last  to  the  positive  demands  of  the  Regent 

In  1723,  when  the  infamous  Dubois  was  installed  in  the 
chair  of  the  President  of  the  Assembly  of  the  Clergy,  he 
proclaimed  his  intention  of  acting  the  part  of  an  Ultramon- 
tane Cardinal  (y).  But  death  interrupted  his  design  of 
covering  his  many  vices  with  the  mantle  of  disloyal  bigotry. 

In  1762,  the  Order  of  the  Jesuits,  the  great  champions  of 


(u)  "  On  ne  viendra  plus  nous  troMer  avec  ces  cendres,^  Napoleon  is 
reported  to  have  said  when  he  humt  it.—  De  Pradt,  i.  863,  354. 

(.r)  l)e  Pradt,  i.  366.  This  was  at  the  time  when  no  opposition  vm 
made  to  the  conferring  of  the  Cardinal  s  hat  upon  Dubois. 

(y)  Sistoire  de  France,  par  H,  Martin,  torn.  xvii.  p.  293,  ed,  1851. 
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the  Papal  Power,  was  suppressed  by  a  decree  of  the  Parlia- 
ment of  Paris. 

CCCXLIV.  In  1766,  Louis  XV.  put  forth  a  decree— in 
which  he  referred  to  the  Edicts  of  1682,  1695,  and  a  decree 
of  his  Council  in  1781,  as  containing  the  undoubted  Law  of 
France — that  though  the  Church,  having  a  real  authority 
from  God,  was  subordinate  to  no  other  in  spiritual  matters, 
the  temporal  power,  ^*  which  emanates  from  God,  is  held  from 
"  God  alone,  and  is  neither  directly  nor  indirectly  depen- 
"  dent  on  any  other  power  on  earth ; "  that  though  the  Church 
has  exclusive  power  to  pronounce  upon  questions  of  doctrine, 
yet  the  State,  before  it  assisted  in  their  execution,  had  a 
right  to  examine  their  form,  to  see  that  they  are  agreeable 
to  the  constitution  of  the  kingdom,  whether  they  will  affect 
public  tranquillity,  as  well  as  to  prevent  qualifications  un- 
authorised by  the  Church  being  attached  to  their  publication ; 
that  it  was  the  duty  of  the  temporal  power  to  watch  over 
the  honour  of  citizens,  and  to  see  that  it  was  not  violated 
by  the  non-observance  of  ancient  rules  and  formalities,  with 
respect  to  which  the  Sovereign  was  to  be  considered  as  the 
external  bishop  and  avenger  ;  that  he  had  a  right  to  declare 
invalid  vows  which  are  not  in  conformity  with  civil  or  cano- 
nical rules,  and  to  reject  and  exclude  religious  orders  which  are 
injurious  to  the  State ;  and,  therefore,  that  in  order  to  pre- 
serve the  just  boundaries  between  the  temporal  and  spiritual 
powers,  it  was  ordered  that  all  the  royal  edicts,  and  espe- 
cially the  Edicts  of    1682  and  1695,  should  be  executed 
throughout  the  kingdom,  and  that  the  four  resolutions  of  the 
assembled  Bishops  of  the  kingdom  in  1682  should  be  in- 
violably observed,  supported  by  all  universities,  and  taught 
in  all  seminaries  throughout  the  kingdom  (z). 


(z)  See  Appendix  to  Eeport  from  Committee  en  Regulation  of  Roman 
Catholics  in  Foreign  ComUrieSf  ordered  by  the  Houfie  of  CommoDs  to  be 
printed  in  1816-1817,  and  to  be  reprinted  in  1852.  In  this  publication, 
but  still  more  in  the  Correspondence  respecting  the  Relations  existing 
between  Foreign  Oovemments  and  the  Court  of  Rome,  printed  by  Parliament 
in  1851, 18  contained  a  vast  mine  of  information.    No  work  exists  which 

VOL.  II.  F  F 
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CCCXLV.  Here  we  must  notice   the  conduct  of  the 
Pope  to  a  petty  Italian  State  on  account  of  the  manner  in 
which  it  was  regarded  in  France.     In  1768  the  Duke  of 
Parma  made  an  edict  upon  a  variety  of  subjects  of  a  mixd 
civil   and  spiritual  character^  and,  among   other  matten, 
forbad,  without  his  permission,  appeals  to  Borne  firom  litiga- 
tions as  to  the  benefices  of  the  Duchy;  he  forbad  also  com- 
missions to  be  conferred  on  strangers,  and  ordered  that  ^'  no 
**  writing   coming  from  Rome,  or  other  foreign    country^ 
should  have  any  effect  in  Parma  without  the  Sovereign's 
exequatur.     Clement  XIII.  published  a  ^ne£  {moniUrrio  di 
Parma)  calling  the  Duchy  his  own  {nostra  ducato  di  Parma), 
declaring  the  edict  void,  forbidding  all  ecclesiastics  to  obey 
it,  and  pronouncing  that  all  concerned  in  the  publication 
had  incurred  the  censures  of  the  BuU  In  Ccsna  Domim, 
and  could  not  be  absolved  except  by  the  Pope  or  his  succes- 
sors (a). 

Du  Tillot,  the  Minister  of  Parma,  appealed  to  the  Courts 
of  Europe  against  this  act,  and  not  in  vain :  for  the  reference 
to  the  Bull  In  Ccena  Domini  had  exasperated  all  the 
Sovereigns,  and  the  Bourbons  were  also  especially  offended 
by  the  aggression  on  their  kinsman.  Portugal  condemned 
the  Brief.  The  King  of  Spain  put  out  an  edict  that  the 
Bull  In  Ccena  had  never  been  received  in  his  dominions. 
The  Parliament  of  Paris  reprobated  the  Brief  (i),  and  ob- 
served that  all  countries  rejected  the  Jn  Cdsna  Bull,  attacked 
violently  the  continual  reappearance  of  obsolete  and  illegal 
pretensions  of  Bome,  and  expressed  indignation  at  the 
censure  on  the  exequatur ^ ''  which  is  the  law  of  all  countries, 
"  a7id  particularly/  of  France,'^  and  requested  that  the  law. 


gives  the  modern  history  of  these  relations  with  a  fulness  of  detail  at  all 
comparable  to  this  latter  publication,  and  the  authority  Aimished  by  the 
ministers  of  each  country  is  indisputable. 

(a)  Coppi,  I  p.  77. 

Martens,  Tr.  i.  p.  495. 

(6)  This  arrH  (February  26, 1768)  of  Parliament  is  refened  to  as  dear 
law  in  the  first  of  the  Organic  Articles. —  Vide  post. 
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oontained  in  the  77th  article  "  of  our  liberties,"  should  be 
enforced,  viz.,  "  that  all  bulls  and  despatches  coming  from 
**  the  Court  of  Rome,  without  exception,  are  to  be  examined 
'^  to  ascertain  whether  they  do  not  contain  any  thing  that 
"  in  any  manner  may  prove  prejudicial  to  the  rights  and 
'*  liberties  of  the  Gallican  Church  (c)  and  to  the  authority 
"  of  the  Bang."  The  principal  propositions  maintained  by 
this  Parliament  were  embodied  and  promulgated  in  a  Royal 
Declaration  in  the  same  year. 

The  Pope  found  no  support.  Maria  Theresa  coldly 
replied  to  his  solicitations  for  aid  that  it  was  not  an  affair  of 
religion,  but  of  State  policy^  Venice  declared  also  against 
the  Pope.  The  King  of  Naples  invaded  Beneverito  and 
Pontecorvo ;  the  King  of  France  Avignon  and  the  Venaissin. 
All  the  Sovereigns  demanded  the  recall  of  the  Brief,  and 
the  Papal  suppression  of  the  Jesuits. 

CCCXLVI.  Clement  XIII.  died  in  the  midst  of  this 
tumult  Clement  XIV.  (Lorenzo  Ganganelli),  leaning 
rather  to  the  Regalistiy  who  counselled  concession,  than  to 
the  Zelanti,  who  wished  to  uphold  all  the  claims  of  Rome, 
restored  peace.  He  prohibited  the  reading  of  the  Bull  In 
Coena,  made  concessions  to  Sardinia,  sent  a  Nuncio  to  Por- 
tugal, suspended  the  monitorium  against  Parma,  and  in  1773, 
true  to  the  policy  of  the  Roman  See  in  the  case  of  the 
Templars,  pronounced  the  decree  of  dissolution  against 
the  most  faithful  soldiers  of  his  see,  the  Jesuits. 

The  French  Revolution  was  followed  (1789)  by  the 
confiscation  of  the  property  of  the  Church,  and  what  was 
called  the  civil  constitution  of  the  clergy,  one  main  feature  of 
which  was  that  the  Bishops,  though  they  were  to  dnnounce 
in  writing  their  appointment  to  the  Pope,  were  not  to  re- 
ceive from  him  canonical  institution,  but  from  the  metropo- 

(c)  Reqitisitum  of  the  Attorney-General  and  ArrSt  of  the  Parliament  of 
Paris,    Report  of  1817,  Pari  Papers,  pp.  179-181. 

Vide  ibid,  for  Letters  Patent  of  the  King  in  1772,  suspending  the 
execution  of  the  arrit ;  but  the  suhetance  of  it  wa^  proclaimed  in  a  Royal 
Declaration,  March  8, 1772.— Vide  ibid.  pp.  178-181. 

ff2 
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litan  or  senior  Bishop.  Thirty  Bishops  protested  against 
these  measures,  and  the  Pope  condemned  them  in  yarioos 
Briefs. 

CCCXL  VII.  Passing  over  the  persecutions  of  the  dergy, 
the  history  of  the  Constitutional  Church,  and  the  consecration 
of  constitutional  Bishops,  we  approach  the  second  and  the 
existing  Concordat  of  France,  namely,  that  between 
Napoleon  and  Pius  VII.  in  1801.  It  consists  of  seventeen 
articles. 

The  preamble  recognised  on  the  part  of  France,  that  the 
"  Catholic  Apostolic  Roman  religion  "  was  that  of  the  great 
majority  of  French  citizens,  and,  on  the  part  of  Rome,  that 
great  advantages  had  accrued,  and  were  expected,  to  l^is 
religion  from  the  re-establishment  of  it  in  France,  and  the 
public  profession  of  it  made  by  the  Consuls  ;  that  a  new 
arrangement  of  dioceses, "  de  concert  avec  le  gouvernement,'' 
should  be  made ;  that  the  First  Consul  should  nominate, 
and  the  Pope  institute  Bishops,  according  to  the  ancient 
forms  used  in  France ;  that  the  Bishops  and  ecclesiastics  of 
the  second  order,  before  entering  into  their  functions,  should 
swear  obedience  to  the  Republic,  and  not  to  abet  by  counsel 
or  undertake  any  plot,  '^  soit  au  dedans,  soit  au  dehors," 
contrary  to  the  public  tranquiUity,  and  to  reveal  anything 
of  the  kind  to  the  Government.  It  provided  that  the  First 
Consul  should  have  the  same  rights  and  prerogatives  as  the 
ancient  Government.  This  Concordat  was  followed  bj 
certain  Bulls,  ^^Indults^^  and  Briefs  {d)  on  the  part  of  the 
Pope,  the  most  remarkable  of  which  was  the  Brief  Tam 
multa,  in  which  the  Pope,  in  order  to  facilitate  the  new 
arrangements  with  Bonaparte,  obliged  eighty-one  Bishops? 
admitted  to  be  ^*  anciens  et  veritables  EvSques,^^  as  the  reward 
of  their  fidelity  to  the   Church,  and  their  loyalty  to  the 


{d)  JEoclesia  Christi,  August  15, 1801. 
Qui  Christi  Domini,  November  30, 1801. 

IndtUt  ApostdicdB  Sedis,  April  9, 1802,  by  the  Pope's  Legate,  Ctprira, 
diminiRhing  the  nvmber  of  FestivalB. 
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Crown,  to  resign  their  aees.  Forty-five  submitted ;  thirty- 
six  (e)  resisted.  It  should  never  be  forgotten  that  the 
Pope  proceeded  by  the  Bull  Qui  Christi  Domini  to  deprive 
these  thirty-six  prelates  of  their  sees,  without  the  form  of  a 
canonical  judgment,  without  an  allegation  of  fault,  much  less 
of  crime,  upon  the  naked  plea  of  the  necessity  of  the  time. 
Civil  history  might  be  searched  in  vain  for  an  act  of  more 
flagrant  injustice.  Ecclesiastical  history  affords  no  precedent, 
and  will,  it  may  be  hoped,  afford  no  imitation,  of  so  bare- 
faced a  contempt  for  all  moral  right,  as  well  as  all  Canonical 
Law  and  custom.  The  very  apology  gave  the  enemies  of 
religion  the  occasion  of  rejoicing  at  the  practically  acknow- 
ledged dependence  of  the  Church  upon  the  State. 

CCCXLVIII.  Little  good  accrued  to  the  Roman  See 
from  this  servility  to  Napoleon  I.  On  the  very  day  upon 
which  the  Concordat  was  published,  articles  organiques  of 
the  Government  were  issued ;  which,  though  remonstrated 
against  by  the  Pope,  and  though  their  abrogation  formed  a 
part  of  the  abortive  Concordat  of  1817  (/),  remain,  it  should 
seem,  to  this  day  a  hi  de  VEtat  (</).  These  articles  were 
prefaced  by  Portalis  (no  mean  name  in  French  jurisprudence). 
They  contain  provisions  with  respect  to  the  verification  of 
Bullsy  the  Delegates  of  the  Pope,  the  Decrees  of  Councils 
held  out  of  France^  and  of  General  Councils^  and  of  the 
Appel  comme  d^abus  (with  a  very  long  enumeration  of 
possible  cases  for  its  exercise),  which  secured  the  indepen- 
dence of  the  kingdom  in  a  more  stringent  manner  than 


(e)  Some  of  these  retired  to  England.  They  formed  what  was  called 
'^  La  Petite  Eglise/'  and  which,  like  the  Nonjuring  Church  in  England, 
continued  to  exist  for  some  time.  Indeed,  it  would  appear  not  to  have 
heen  wholly  extinct  in  1852.  For  some  account  of  them,  see  The  Ouar- 
dim  of  Fehruaiy  4, 1852. 

(/)  Lequeuxj  iv.  400. 

{(/)  The  clause  for  its  abrogation  was  one  of  the  impediments  which 
prevented  the  execution  of  the  proposed  Concordat ;  for  the  clause  would 
have  required  the  consent  of  the  Chambers^  which  could  not  be  obtained. 
— iWa.402. 
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any  preceding  edicts  or  regulations  had  done  (k),  He 
memorable  journey  of  Pius  VII.  to  Paris,  his  consecration 
of  Napoleon,  their  subsequent  quarrel,  chiefly  on  the  Bulls 
of  institution,  the  outrage  offered  to  the  Pope  at  Borne, 
Napoleon's  demand  that  the  Holy  See,  in  logical  consistency 
with  its  claims  and  position  (i),  should  cease  to  hold  any 
communion  with  schismatics  like  Kussia  and  Cngland; 
the  final  annexation  of  the  Papal  dominions  to  France  by 
the  decree  of  Schonbrunn  (J)  (May  17,  1809),  the  scan- 
dalous seizure  of  the  Pope,  his  imprisonment  (A)  at  Savona 
and  Fontainebleau,  and  the  excommunication  of  Napoleon, 
are  pages  of  history  well  deserving  of  study,  but  which  the 
limits  of  this  work  compel  us  to  pass  by ;  nevertheless,  it 
belongs  to  the  object  of  this  chapter  to  notice  that  Napoleon 
sought  to  justify  his  outrage  by  referring  to  the  donations 
of  his  "  auguste  pred^cesseur,"  Charlemagne,  to  the  Koman 
See,  as  having  caused  an  incompatible  mixture  of  temporal 
and  spiritual  power,  fruitful  in  discord,  because  it  had  always 
induced  the  Pope  to  employ  the  influence  of  the  latter  to 
support  the  pretensions  of  the  former  (/).  At  the  yerj  time 
when  Napoleon  brought  these  charges  against  the  Pope,  he 
meant  to  make  his  spiritual  power  apolitical  instrument,  and 
to  fix  his  residence  in  France. 

CCCXLIX.  The  Pope  resorted  for  his  defence  to  the 
weapon  of  his  predecessors ;  he  issued  a  Bull  (m)  of  exoom- 


(h)  Articles  23  and  24  provided  for  the  teaching  in  all  schools  of  the 
four  Qallican  propositions. 

(t)  SchoeU,  Archives  historiques  et  politiques,  ii.  3. 

(j)  Kochy  Hist,  des  Tr.  iii.  115. 

{k)  Napoleon's  conduct  was  shameful,  and  wholly  indefensible.  But 
it  is  sometimes  forgotten  that  the  great  Charles  V.  at  the  same  time  im- 
prisoned the  Pope  and  prayed  for  his  deliverance  from  captivity,  and  that 
Charles  V.  was  never  excommunicated. 

{I)  It  is  truly  said  by  Ranke,  that  the  Constituent  Assembly  meant  to 
detatch  itself  from  the  Pope,  the  Directory  to  destroy  him,  and  Napoleon 
to  make  him  a  tool. 

(w)  In  the  Memorip.  del  Cardinale  Pacca,  i.  234,  this  Bull  is  to  be 
found  in  extenso.  I  cannot  discover  it  in  the  volume  of  the  BuUarium 
which  relates  to  Pius  VII. 
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munication,  not  against  Napoleon  by  name  (n)y  but  against  all 
who  had  in  any  way  perpetrated,  connived,  assisted  at,  or  coun- 
selled the  division  and  rapine  of  the  Holy  See.  This  is  no 
longer  {o)  the  last  instance  in  history  of  the  exercise  of  this 
power  by  the  Pope.  It— like  the  Bull  of  March  26,  1860, 
against  the  invaders  of  the  Pontifical  States — ^was  couched 
in  different  language  (p)from  the  Bulls  against  Henry  VIII. 
and  Elizabeth ;  it  did  not  call  upon  the  subjects  of  the  ex- 
communicated Prince  to  rebel,  or  upon  foreign  Powers  to 
invade  his  territory,  but  it  refused  absolution  from  the 
penalties  of  the  Major  JExcommunicatioy  "  donee  omnia 
"  quomodolibet  attentata  publice  retractaverint,  revocaverint, 
"  cassaverint  et  aboleverint,  ac  omnia  in  pristinum  statum 
*'  plenarie  et  cum  effectu  reintegraverint,  vel  alias  debitam 
"  et  condignam  Ecclesiae  ac  nobis  et  huic  sanctse  Sedi  satis- 
"  factionem  in  prsBmissis  praestiterint  "  (y).  The  spiritual 
power  of  the  Pope  was  therefore  exerted,  if  not  to  extend,  as 
it  had  been  in  1707  and  1768  (r),  yet  principally  to  recover 
territorial  right  and  property :  all  these  latter  excommuni- 
cations were  practical  applications  of  the  article  in  the 
Council  of  Trent  {s)  which  has  been  mentioned  above,  and 
which  was  cited  in  the  Bull  of  Pius  VII.  (t). 

CCCL.  At  Savonathe  Pope  consented,  if  consent  can  be 
predicated  of  a  prisoner,  to  the  demand  of  his  captor,  that 
when  a  Bull  of  institution  had  been  refused  by  him  on  other 
grounds  than  those  of  personal  unworthiness,  the  institution 
should  devolve  after  six  months  on  the  Metropolitan  (m). 

(n)  "  Ghibemium  Oallicanum  "  occurs  in  the  instrument.  So  in  the 
Encyclic  of  1871,  and  other  preceding  documents,  Subalpinum  Oubernium, 

(o)  As  it  was  when  the  first  edition  of  this  work  was  published. 

(p)  De  Pradt,  ii.  406,  407. 

(q)  Memorie  del  Card.  Pacca,  p.  247. 

(r)  To  support  the  claims  of  the  Papal  See  to  the  Duchy  of  Parma, 
the  Pope  twice  issued  excommunications^nce  in  1707,  once  in  1768 — 
against  the  Duke  of  Panna. 

(<)  Sess.  22,  c.  iv.  is  mentioned  in  Paccaf  but  it  must  be  a*  misprint 
for  xi. 

(t)  De  Pradt,  ii.  324.    See  the  instrument  of  consent,  p.  470. 

(u)  This  was  also  declared,  after  the  failure  of  the  Ecclesiastical 
Oouiicil  in  1811,  by  the  Edict  of  August  6, 1811.    The  Pope  at  Savona 


440  INTERNATIONAL   LAW. 

This  provision,  which  Roman  Catholic  Prince  have  alwaya 
striven  for  in  vain,  was  also  inserted  in  the  fourth  article  of 
the  Concordat,  signed  at  Fontainebleau,  January  25, 1813 
{x).     That  Concordat  the  Pope,  as  is  well  known,  after- 
wards, though  by  no  means  immediately  afterwards,  repu- 
diated, and  it  may  always  be  truly  said  that,  inasmuch  as 
the  free  agency  of  both  parties  is  of  the  essence  of  a  valid 
contract,  and  the  Pope  was  at  this  time  a  prisoner  (y),  and 
not  permitted  to  consult  with  the  advisers  whom  he  would 
have  chosen,  his  approbation  was  an  extorted  act  and  null. 
Nevertheless   the  great  feature  of  this  Concordat  was  to 
secure  religious  peace  to  France  ;  it  prevented  the  possibility 
of  the  clergy  and  laity  of  France  being   deprived   of  the 
functions  of  the  Bishops  at  the  arbitrary  will  of  a  foreign 
spiritual  power.     The  Pope  would  have  been  no  longer  able 
to  refuse  institution  to  a  canonically  quali6ed   nominee  of 
the  Prince,  without  assigning  any  reason,  or  assigning  one 
which  had  a  clear  reference  to  temporal  and  not  to  spiritual 
grounds.     The  Prince  was  obliged  to  nominate   within  six 
months,  and  the  Pope  to  institute  within  the  same  period, 
otherwise  the  institution  devolved  on  the  Metropolitan,  or 
on  the  oldest  Bishop  of  the  province.     Such  a  scandalous 
vacancy   of  sees    as   has    been  already   mentioned    could 
never,  under  these  regulations,  have  again  disorganised  the 
Church  (z). 

CCCLI.  The  restored  house  of  Bourbon  endeavoured  to 
eflFect  a  fourth  Concordat,  that  of  1817,  by  which  the  Con- 


agreed  to  tliisy  but  the  Metropolitan  was  to  institute  in  the  name  of  the 
Pope.— 2>e  Pradt,  501,  512,  note. 

(x)  See  this  Concordat,  Facca,  ii.  215. 

Be  Pradt  says  that  Pacca  belonged  to  that  class  of  men  *'  faits  pour 
tout  gater." 

(y)  "  Ma  ci  siamo  in  fine  sporcificati  {sporcati).  Quei  Cardmdli  .  .  . 
mi  strascinarono  al  tavolino,  e  mi  fecero  sottoscrivere,"  Pius  VII.  said  to 
Pacca.  At  the  same  time,  it  would  seem,  from  what  passed  between 
them,  as  if,  at  that  time,  the  Pope  did  not  intend  to  rely  upon  the  con- 
tract being  void,  as  extorted  by  iorcG.  -Pacca,  ii.  196-199. 

(z)  I)e  Pradt,  iii.  13. 
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cordat  of  Francis  I.  should  be  re-established;  that  of  1801^ 
and  the  organic  articles,  abolished  :  but  the  attempt  (a)  was 
vain  (J). 

During  the  Pontificate  of  Gregory  XVI.  (c)  and  the 
reign  of  Louis  Philippe  Monsieur  Guizot  used  his  utmost 
efforts  to  bring  the  Papal  Government  (rf)  into  harmony 
with  the  improved  and  improving  civil  administration  of 
every  other  State. 

His  correspondence  in  1845  with  Rossi  {e)  the  French 
ambassador  at  Kome,  himself  an  Italian,  is  interesting  and 
instructive.  It  furnishes  one  of  the  many  proofs  that  the 
improved  civil  administration,  which  the  interests  of  the 
governed,  no  less  than  the  spirit  of  the  age,  required,  was 
incompatible  with  the  maintenance  of  the  Jesuit  influence 
and  the  Papal  Curial  system.  It  was  not  that  the  priest 
did  not  desire  the  happiness  of  the  subject  as  much  as  the 
statesman ;  it  was  not  that  the  priest  could  not,  because  he 
was  in  holy  orders,  be  a  statesman,  but  that,  from  various 
reasons,  the  government  of  the  Pontifical  States  was  re- 
garded under  totally  different  aspects  by  the  one  and  the 
other.  Whatever  was  the  cause,  the  failure  of  Guizot  was 
as  conspicuous  as  the  subsequent  failure  of  Napoleon  the 


(a)  See  this  embryo,  ibid,  iii.  76,  note. 

(b)  The  negotiations  continued  till  1822.  The  Bull,  Patema  Pietatis, 
recognising  eighty  French  sees,  appeared  October  10, 1822. — Lequettx, 
iv.  406,  &c. 

(c)  Gregory  XVI.  died  on  June  1, 1846.  On  June  16,  John  Maria 
Matei  Ferretti  succeeded  as  Pius  IX. 

(d)  ''D  (le  Roi)  esp^re  que  le  concours  du  chef  de  I'Eglise  ne  lui 
manquerait  pas  dans  les  circonstanoes  ou  il  s^agirait  de  concilier  les  droits 
et  les  devoirs  de  la  puissance  temporelle  avec  ceux  de  la  puissance  spiri- 
tuelle,  et  de  mettre  les  n^cessit^s  mod^r^es  de  la  politique  en  harmonie 
avec  les  vrais  int^r^ts  de  la  religion." — Guizot  to  Rossi,  March  2, 1845. 

(e)  See  his  letter  to  Guizot,  April  27,  1845. 

"  Les  choses  sont  toujours  dans  un  6tat  deplorable,  et  il  n'y  a  en  ce 
moment  point  d'am^lioration  k  esp^rer.  .  .  .  Oette  situation  se  complique 
des  J^uites.  lis  sont  m^\4a  ici  k  tout — ils  ont  des  aboutissants  dans  tons 
les  camps — ^ils  sont  pour  tous  un  objet  de  craintes  ou  esp^rances/'  etc. — 
Guizot,  Mim.  de  mon  Temps,  etc.  t  vii.  p.  400. 


442  INTERNATIONAL   LAW. 

Third  (/)  to  effect  that  entire  change  in  the  system  of  d?ii 
administration  which  alone  could  have  arrested,  or  at  least 
delayed,  the  incorporation  of  the  Pontifical  States  into  the 
Kingdom  of  Italy. 

The  rapid  creation  of  the  present  Eangdom  of  Italj, 
after  her  long  and  bitter  oppression^  is  one  of  the  marrds 
of  modem  history,  and  evidences  how  much  may  be  done 
by  the  courage  and  wisdom  of  a  comparatively  few  master 
minds,  and  how  true  is  the  motto  of  the  patriot,  never 
to  despair  of  the  commonwealth. 

The  Encyclic  and  the  Syllabus  {g)  of  1864,  the  objurgatory 
letter  of  the  Pope  to  the  excellent  and  enlightened  Arch- 
bishop of  Paris  (A)  in  1865,  the  Vatican  Council  of  1870,  con- 
spired with  the  defeat  of  France  by  Prussia,  and  the  necessarj 
recall  (August  2,  1870)  of  the  French  troops  from  Borne, 


(/)  At  the  opening  of  the  session  of  the  French  chambers  on  March  1, 
the  Emperor  Napoleon  III.  said,  among  other  things,  '^  Facts,  howev^, 
speak  loudly  for  themselves.  For  the  last  eleven  years,  I  have  sastained 
alone  at  Rome  the  power  of  the  Holy  Father,  without  having  ceased  i 
single  day  to  revere  him  in  the  sacred  character  of  the  chief  of  our 
religion.  On  another  side  the  population  of  the  Romagna,  abandoned 
all  at  once  to  themselves,  have  experienced  a  natural  excitement,  and 
sought  during  the  war  to  make  common  cause  with  us.  Ought  I  to 
forget  them  in  making  peace,  and  to  hand  them  over  anew  for  an  isr 
definite  time  to  the  chances  of  a  foreign  occupation  P  My  first  efforts 
have  been  to  reconcile  them  to  their  sovereign,  and,  not  having  succeeded, 
I  have  tried  at  least  to  uphold  in  the  revolted  provinces  the  principle  of 
the  temporal  power  of  the  Pope." — Ann.  Reg,  1860,  p.  216. 

{g)  See  Awn,  des  Deux  Mondee,  t.  ziii.  pp.  206-210.  App.  958,  965, 
and  968. 

OJUsidle  Aktenstucke,  149,  for  Speech  of  French  Ministers,  July  10, 
1868,  as  to  the  Encyclic,  Syllabus,  cmd  Vatican  Council, 

(h)  Off,  AM.  p.  95.  In  this  letter  of  October  6, 1865,  the  Pope  re- 
proaches the  Archbishop  for  maintaining  that  the  authority  of  the  Pope 
over  a  diocese  "  nee  ordinariam  nee  immediatam  esse,''  and  only  *'  quando 
diocesis  ipsa  ita  aperte  sit  inordinata  ac  perturbata  ut  Summi  Pontifid^ 
sit  unicum  remedium  quo  animarum  saluti  et  Pastorum  negligentise  con- 
suletur."  This  was  clearly  a  Jesuit  blow  at  the  liberties  of  the  Gallican 
Church.  Guizot  wrote  to  Rossi,  in  the  letter  already  cited,  about  the 
illegal  conduct  of  the  Jesuits  in  France :  '^  II  y  a  U  une  violation  dvidente 
des  lois  de  TEtat  et  de  celles  qui  constituent  la  discipline  de  TEgliBe 
gallicane." 
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to  make  it  obvious  that  the  Papal  system  would  no  longer 
be  maintained  by  the  army  of  the  foreigner.  Austria  and 
France  had  both  failed  in  the  attempt  (t).  The  general 
opinion  of  Catholic  and  Protestant  recognised  the  fact,  and 
the  necessity  of  a  new  order  of  things,  which  should  acknow- 
ledge at  Kome,  as  elsewhere,  the  right  of  the  governed  to 
have  a  voice  in  the  choice  of  their  government  {j). 

CCCLII.  We  have  now  to  consider  the  Papal  relations 
with  the  ancient  German  Empire  and  with  Austria. 

The  eflTect  of  the  CouDcil  of  Trent  was  (A)  to  strengthen 
the  power  of  the  Pope  in  those  parts  of  Germany  where  a 
reaction  had  given  the  Roman  Catholics  a  decided  triumph 
over  the  Protestants. 

This  increase  of  power  was  principally  established  and 
exercised  through  the  intervention  of  the  Papal  nuntius. 

The  necessity  of  arranging  the  vexed  state  of  ecclesias- 
tical matters  in  Germany,  had,  ever  since  the  reign  of 
Charles  V.,  afforded  the  Court  of  Rome  an  excuse  for  a 
perpetual  nuntlus  at  the  Imperial  Court. 

The  fact  that  the  Papal  consent  was  required  to  the  inter- 
pretation and  execution  of  the  Tridentine  decrees,  confirmed 
and  enhanced  the  authority  of  this  minister.     In   1566,  a 


(0  See  Oorrespondence  relating  to  Rome  laid  before  Parliament 
1870-71,  pp.  83,  84.  The  French  Republic,  through  M.  Senard  (Sep- 
tember 22, 1870)  announced  to  the  King  of  Italy  :  "Le  jour  on  la  R4- 
publique  fran^aise  a  remplac^  par  la  droiture  et  la  loyautd  une  politique 
tortueuse  qui  ne  savait  jamais  donner  sans  retenir,  la  Convention  du  16 
septembre  [i.e.  1864]  a  virtuellement  cess^  d'exister." — Ihid,  p.  15. 

MSmorcmdum  of  the  Italian  Government  on  the  Roman  Question, 
August  29,  1870.  On  July  22,  1871,  there  was  an  important  debate  in 
the  Assembl^e  Nationale,  originating  in  certain  petitions  to  that  body 
praying  that  France  would  take  measures,  in  concert  with  other  States, 
"  afin  de  r^tablir  le  Souverain  Pontife  dans  les  considerations  n^cessaires 
k  sa  liberty  d'action  et  au  gouvemement  de  TEglise  catholique.'^ — Joum, 
offic,  de  la  lUp.  frangaige,  23  juillet  1871. 

{j)  Vide  poit,  pp.  443  sqq. ;  and  see  an  article  in  the  Journal  des 
Dihatt  of  November  28, 1871. 

(k)  Eichhom,  I.,  B.  i.  Abschn.  iii.  c.  1,  p.  294. 

PkUUppB,  338,  as  to  the  effect  of  the  paritat  system  on  the  Empire. 
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nuntius  had  aleo  been  established  at  Lucerne,  for  Roman 
Catholic  Switzerland  and  for  part  of  Germany.  During 
Clement  VIII.'s  Papacy  (1591-1605),  the  nuntius  at  the 
Imperial  Court  was  armed  with  full  powers,  and,  for  a  con- 
siderable space  of  time,  the  Church  in  Germany  was  more 
immediately  under  the  control  of  the  Soman  See  than  it 
had  been  at  any  time  before  the  Keformation^  while  the 
rights  and  functions  of  her  bishops  were  overridden  and 
enfeebled,  if  not  quite  absorbed,  by  the  plenitudo  potestatis 
of  the  delegate  of  the  Pope. 

The  struggles,  however,  of  the  Gallican  Church  to  restore 
the  Church  to  the  primitive  state  in  which  she  existed 
before  the  False  Decretals  had  been  forged,  to  maintiun  the 
independent  substantive  rights  of  her  native  episcopacj, 
and  to  confine  the  primacy  of  the  Pope  to  the  definite  object 
of  upholding,  by  his  Patriarchate,  the  visible  unity  of  the 
Church, — these  struggles  were  not  without  their  effect  in 
Germany,  and  especially  in  the  vast  domains  of  the  House  of 
Austria. 

The  beginning  of  the  eighteenth  century  produced  the 
great  work  of  Van  Espen  (Z).  It  placed  what  has  been 
called  by  German  writers  the  Episcopal  Systemy  as  opposed 
to  the  Papal  System^  upon  foundations  too  deeply  laid  in 
historical  erudition  (m)  to  be  shaken  by  any  answer  of  the 
Koman  See. 

The  work  remains  to  this  day  the  great  light  of  Canoni- 
cal Jurisprudence.  Upon  the  principles  which  it  contains, 
the  relations  of  Church  and  State,  both  with  each  other 
and  with  Rome,  might  find  a  peaceable  and  equitable 
adjustment. 

CCCLIII.  The  Episcopal  System  received  a  yet  further 


(/)  The  Jus  Ecclenasttcum  Univermm  hodtemce  discipUruBf  was  pub- 
lished at  Cologne,  1 702 ;  also  Tractatus  de  pranitilffatione  legum  Eccif- 
nasticarum  ac  speciatim  BuUarum  et  Rescnjttorum  Curia  Rommue.  Van 
Espen  was  born  104G,  and  died  1726. 

(m)  For  which,  however,  he  was  much  indebted  to  TkomassinuSy  and 
to  the  invincible  argument  drawn  from  that  source. 
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support  from  the  writings  of  the  Suffragan  Bishop  of  Treves 
(n),  von  Hontheim  (o\  and  from  the  writers  who  flourished 
under  the  protection  of  Maria  Theresa  and  Joseph  II. 
The  reforms  of  this  emperor,  hastily,  perhaps,  and  arbitra- 
rily executed,  were  not  ill  received  by  his  subjects.  So  far 
as  they  related  to  the  relations  of  Austria  with  the  Koman 
See,  they  greatly  curtailed  the  power  of  the  Pope  ;  they 
conferred  upon  the  Bishops  authority  over  the  Religious 
Orders,  and  forbad  the  latter  to  have  any  relations  with 
any  foreign  spiritual  powers.  Dispensations  were  no  longer 
to  be  obtained  from  the  nuntiiM,  but  from  the  bishop ;  the 
"  recursus  '*  to  Rome  from  the  national  spiritual  tribunals 
was  greatly  restricted ;  the  promulgation  of  all  Papal  Briefs 
or  Bulls  was  to  depend  upon  the  permission  of  the  Crown, 
signified  by  the  Placet  or  Placitum  Regium. 

By  Imperial  decrees  (p)  of  1767,  1781,  1791,  all  Papal 
rescripts,  as  weU  originals  as  copies,  are  to  be  submitted  to 
the  provincial  Government,  and  afterwards  to  the  supreme 
tribunal,  with  the  opinion  of  the  Attorney-General  and  of 
the  provincial  Government  thereupon.  This  law,  however, 
applied  to  all  Papal  rescripts  of  former  times.  No  one  would 
use  them  without  the  imperial  placet 

The  right  to  examine  the  credentials  of  Papal  Legates, 
the  right  to  dismiss,  and  the  exemption  from  the  obligation 
to  them,  was   fully  established;    all  Papal    reservation  of 


(n)  JBichhom,  ubi  supr, 

PhiUipps,  iii.  s.  136. 

(o)  Under  tbe  assumed  Dame  of  Justinus  Febronius,  De  Statu  EcdmcB 
et  legitima  Potestate  Eomana;  Bullioni  et  Francof.  1763. — Ibid.  1766. 

Condemned  by  Clement  XIII.,  February  29,  17Gi.—Phiaipp8,  ubi 
8upr, 

PauU  Jos,  de  Rieggerj  bom  1705,  died  1776.  Institutiones  Jurispru- 
dential Ecde9ia8tic€B,  pt.  iv.     Vindob.  1776, 1771, 1777. 

Eyhd,  Was  ist  der  Papst  f    f  Wien,  1782.) 

Ebenders,  Was  ist  ein  Bischoff 

Schraniy  Institutiones  Juris  Ecdesiastict  PubUci  et  Privati,  ^,  Auff»- 
burg,  1774. 

(p)  Enchiridion  Juris  Ecdesiastici  Austriad, — Rechburger,  (lintz, 
1809),  L  8.  272. 
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benefices  was  entirely  done  away  with  by  the  decree  of 
October  7,  1782.  In  1781,  the  minister.  Prince  Kannitz, 
wrote  an  answer  to  the  complaint  of  the  Pope's  Nuncio, 
in  which  he  observed,  that  abuses  had  been  successiTely 
introduced  ^'  into  the  doctrine  of  Jesus  Christ  propagated 
"  by  his  Apostles  "  which  were  "  contrary  to  the  maxims 
"  of  all  good  Governments ;  that  the  Pope  had  no  authority 
"  whatever  in  the  State,  except  on  dogmatical  or  mere  spi- 
"  ritual  points ;  that  the  Emperor  had  only  restored  to  the 
*^  Bishops  the  rights  which  the  Pope  had  wrongftilly  taken 
'*  from  them ''  (y). 

CCCLIV.  In  the  year  1786  the  erection  of  a  new  Nun- 
tiatura  at  Munich  determined  the  Emperor  to  assemble 
at  Ems  the  three  Prince  (r)  Archbishops  of  Germany 
(Mayence,  Treves,  Cologne)  and  the  Archbishop  of  Sal^ 
burg,  in  order  to  consult  in  what  manner  the  German 
Episcopacy  might  recover  the  rights  of  which  it  had  been 
deprived  by  the  Pope.  The  result  of  their  meeting  was 
expressed  in  what  the  Germans  call  a  Punctationy  signed  at 
Ems  by  the  four  Archbishops,  the  highest  ecclesiastical 
authorities  on  this  side  of  the  Alps,  in  1787-8  (*). 

Their  resolutions  deserve  careful  study  ;  they  upheld  the 
Episcopacy,  and  denied  the  claims  of  the  Papacy,  pretty 
much  in  the  same  manner  as  England  and  Queen  Elizabeth 
before  her  excommunication  would  have  done  {t) ;  for  they 
expressly  denied  to  the  Papacy  any  authority  or  rights  but 
those  which  could  be  proved  to  have  been  attached  to  it  in 
the  first  centuries.  Joseph  II.,  in  spite  of  Pius  VI.'s  journey 
to  Vienna,  was  eager  to  reform  the  Church  upon  the  prin- 


(q)  See  Fori  Papen,  1815-17^  p.  84.  Letter  at  length,  Storia  del 
anno  1782. 

(r)   Vide  ante,  p.  364,  and  for  their  creation,  Exchhom,  tAi  supr, 

(s)  Joseph  XL,  says  PhUlippSf  iii.  878,  ^'  auf  dem  Puncte  stand,  sicli 
ganzlich  von  dem  Oberhaupte  der  Kirche  loszusagen/' 

(t)  Eepoi'ty  (^c,  laid  be/ore  Parliament  (1816-17,  reprinted  in  1861) 
(pp.  86-96).  The  whole  proceedings  at  Ems  are  set  out  at  length  in 
translation.  See  also  Resvltate  des  JSmser  C<mgres»es,  von  den  vier 
Dewtichen  En^itchofen  unterzeicAnet,  u.s.w.    Frankf.  u.  Leipz.  1787-5. 
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ciples  laid  down  by  the  Archbishops;  but  the  Bishops 
collectively  gave  him  no  assistance.  The  furies  of  the 
French  Kevolution  were  about  this  time  let  loose  upon  terri- 
fied Europe ;  and  in  the  midst  of  the  tumult  of  the  Revolu- 
tion, the  Pope  condemned  the  Synod  of  Pistoja  for  adopt- 
ing the  maxims  of  the  Gallican  Church. 

CCCLV.  The  scandalous  treatment  of  Pius  VI.  by 
Napoleon,  and  the  eminent  piety  and  virtues  of  this  Pontiff, 
caused  a  general  reaction  in  his  favour.  After  the  dissolution 
of  the  ancient  German  Empire,  in  1806,  neither  the  ^*  Rhei- 
"  nische  Bund'*^  nor  the  "  Deutsche  Bund^^  («),  which  suc- 
ceeded to  it  in  1815,  intermeddled  in  religious  matters, 
further  than  to  admit  all  persons  professing  Christianity 
equally  to  civil  and  religious  rights. 

CCCLVI.  The  secularisation  of  the  German  ecclesiastical 
property  was  accepted  as  a  fact  of  history  by  everybody  but 
the  Pope,  who  formally  protested  against  it  at  the  Treaty  of 
Vienna  (ar). 

CCCLVII.  By  the  Concordat  signed  August  18, 
1855  {y\  between  Austria  and  Rome,  the  liberties  of  the 
Austrian  Church  were  much  impaired,  and  the  rights  of 
the  State  much  encroached  upon.  It  gave  great  dissatis- 
faction to  the  people,  and  was  practically  abrogated  by  the 
statutes  enacted  by  the  Reichsrath  in  1867-8.  These 
laws  established  (z)  the  civil  contract  of  marriage,  opened 
the  schools  and  places  of  education  to  all  religious  creeds, 
and  allowed  to  all  persons  the  free  exercise  of  their  religion. 
On  Mny  15,  1869,  Baron  von  Beust  replied,  upon  the  part 


(tt)  Eichhom,  K,  JR.,  B.  i.  Abschn.  iii.  c.  1. 

{x)  With  respect  to  Hungary,  see  Conspecttts  Juris  PMici  JRegni 
HimgaruB,  per  Csirdky  (Vienna,  1851),  t.  ii.  c.  ix.  Be  Jure  Regis  circa 
negotia  EeUgumis  prasertim,  s.  479.  The  Pope  confirms  the  Bishops 
nominated  by  the  Ciown ;  but  the  Bishop,  before  such  confirmation,  is 
entitled  to  the  dress,  revenues,  rank,  and  seat,  "  sicut  in  Oomitiis  sic  et 
in  Synodis,"  belonging  to  his  see. 

(y)  Arm,  Beg,  1856,  p.  279.  7%^  Times,  November  20, 1865,  contains 
the  Concordat  at  full  length,  translated. 

(s)  OfisdeUe  Aktenstucke, 


448  INTERNATIONAL   LAW. 

of  the  Austrian  Government,  to  a  remarkable  despatch 
(April  9,  1869)  from  Prince  Hohenlohe  (fl)  on  the  part  of  the 
Bavarian  Government,  respecting  the  Vatican  Council  which 
was  then  convened  and  was  subsequently  holden  at  Kome, 
December  8,  1869.  The  Baron  dwelt  with  much  force  upon 
the  fact  that  while  the  Papal  Curia  departed  from  all 
former  precedents  in  refusing  to  allow  the  presence  of 
Secular  Princes,  or  their  representatives,  at  the  Council, 
they  nevertheless  apparently  intended  to  legislate  on  subjects 
which  concerned  the  civil  power,  and  without  the  consent  of 
which  the  decrees  of  the  Council  would  be  incapable  of 
execution.  The  Baron  considered  the  existing  civil  law 
sufficient  to  repel  any  encroachment  of  Rome  upon  the 
temporal  rights  of  the  Austrian  Government  and  people ; 
though  he  seems  to  have  been  aware  of  the  danger  that, 
through  the  agency  of  the  confessional,  such  an  attempt 
might  be  made,  in  a  manner  difficult  to  resist,  and  which 
might  require  new  legal  measures  of  protection. 

CCCLVIII.  It  would  surprise  many  superficial  readei-s 
of  history  to  learn  that  no  countries  have  more  strenuously 
resisted  the  aggressions  of  Rome  than  Spain  and  Portugal{b\ 

In  the  early  annals  of  Spainy  towards  the  beginning  of 
the  thirteenth  century,  Alonso  X.  makes  no  mention  of 
Papal  confirmation  in  the  consecration  of  Bishops,  when 
directions  are  given  by  him  as  to  the  manner  in  which  they 
shall  be  chosen.  The  Kings  of  Arragon  and  Naples  were  ifi 
constant  hostility  with  the  Pope. 

CCCLIX.  It  is  true  that,  anterior  to  the  Austrian 
Dynasty, — however  much  the  monarchs  of  Spain  might 
have  protested  against  the  various  abuses  of  Rome,  the  sums 
of  money  extorted  for  dispensations,  and  the  exemptions 
and  exclusive  privileges  of  the  clergy, — the  point  upon 
which  the  monarchs  chiefly  showed  an  energy,  beyond  that 


(a)   Vide  post. 

(h)  See  papers,  already  referred  to,  laid  before  Parliament  in  1814-17, 
and  1861. 
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of  merely  protesting,  was,  the  nomiiiation  of  Bishops,  which 
they  always  maintained  as  an  unquestionable  prerogative  of 
the  Crown. 

CCCLX.  But  after  the  Austrian  dynasty  became  seated 
on  the  Spanish  throne,  the  ecclesiastical  independence  of 
Spain  was  much  more  firmly  maintained.  The  hypocritical 
prayers  of  Charles  V.  for  the  liberty  of  the  Pope,  whom 
he  had  imprisoned,  have  been  already  referred  to  (c). 

In  1668,  Philip  IL,  in  consequence  of  some  attempt  of 
the  Pope  to  invade  the  royal  prerogative,  declared  that  he 
had  a  right  to  present  to  all  the  bishoprics  in  Spain ;  and  in 
1588  he  created  a  Board  (  Supremo  Consejo  de  la  Camara)  for 
the  purpose  of  inquiring  into  and  watching  over  the  rights 
of  the  Crown,  and  preventing  their  invasion  by  the  See  of 
Kome.  In  1633,  Philip  III.  sent  an  embassy  to  Rome  to 
demand  a  reform  of  various  abuses,  and  the  Pope  conceded 
a  certain  measure  of  reform. 

CCCLXI.  When  the  Bourbons  were  seated  on  the 
Spanish  throne,  the  mixed  character  of  the  Pope  as  a 
temporal  and  spiritual  monarch  brought  the  Roman  See 
into  no  small  embarrassment. 

In  the  European  War  of  Succession,  the  Pope  declared 
for  the  Austrian  Archduke.  Philip  Y.,  indignant  at  this 
display  of  partisanship,  in  1709,  forbad  his  subjects  to  hold 
any  communication  with  the  See  of  Rome.  In  1714,  a 
Concordat  was  patched  up  between  Clement  II,  and  Philip  V., 
which  was  never  published,  and  never,  in  fact,  executed  by 
Rome.     The  same  fate  attended  another  Concordat  in  1717. 

When  the  Infante  Don  Carlos  conquered  the  Two  Sicilies, 
the  Pope  intrigued  with  the  Italian  party,  which  provoked 
the  Emperor  of  Austria ;  while  the  King  of  Spain  (Philip  V.) 
ordered  the  Cardinal  Aquaviva  to  leave  Rome,  and  to  bring 
with  him  all  the  Spaniards  resident  there ;  and  he  promul- 
gated several  decrees,  suspending  every  species  of  commu- 
nication, civil  as  well  as  ecclesiastical,  with  the  Roman  See. 

(c)   Ftae  on^e,  p.  438,  note  (A;). 
VOL,  H.  Q  Q 
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CCCLXII.  In  1770,  a  Pragmatic  Sanction  was  pro- 
mulgated on  the  subject  of  communications  with  the  Roman 
See,  and  in  ISOd^  when  the  Archbishop  of  Nicea  was  made 
the  Pope's  Nuncio  at  Madrid,  a  special  order  was  made  by 
the  King's  Council  as  to  the  restrictions  under  which  his 
office  was  to  be  limited.  In  1805,  the  King  put  forth  an 
Edict,  which,  reciting  "  that  there  existed  at  the  Court  of 
^^  Rome  many  ecclesiastics  and  secularised  priests,  who  were 
^^  employed  in  negotiating  pontifical  favours  and  dispensa- 
'^  tioDS,  and  in  offering  them  to  the  ecclesiastics,"  ordered 
that  every  pontifical  grant  or  reservation  should  be  autho- 
rised by  the  Visto  Bueno  of  the  King's  general  agent  at 
Rome. 

In  1806,  "  in  order  to  strike  at  the  root  of  the  shameful 
'^  traffic  made  in  Rome  by  some  Spaniards  of  the  pontifical 
**  favours,"  a  Royal  Cedula  directed  that  no  dispensation  or 
favour  from  the  Roman  Curia  should  be  valid  unless  de- 
manded originally  by  the  royal  agent  resident  at  Rome. 

In  the  reign  of  Ferdinand  YII.,  a  report  was  made  to 
him  upon  the  Papal  rights  in  Spain  (d),  in  which^  among 
other  things,  it  was  set  forth :  ^^  Your  Majesty  is  well  aware 
*^  that  the  Roman  Curia  is  always  under  arms  to  oppose 
'^  your  Majesty's  prerogative.  It  is  true  that  all  Briefs  and 
^^  Rescripts  from  the  Roman  Curia  must  undergo  a  revision 
'^  in  this  kingdom  ;  but  this.  Sire,  is  a  requisite  not  exclu- 
"  sively  established  in  Spain ;  it  is  used  in  all  Catholic  king- 
'^  doms  under  different  names,  although  always  intended  for 
'^  the  same  purposes.  It  is  called  Pase^  Placito,  Exequatur^ 
"  Letters  of  Pareatis^  or  otherwise,  because  all  Sovereigns 
*^  enjoy  the  same  rights  and  have  the  same  duties  imposed  on 
"  them.'' 


(d)  Parliamentary  Papers,  1851,  p.  806. 

*'  Ya  y6  Vuestra  Magestad  que  la  Curia  Romana  estft  aiempreen  armas 
para  hostilizar  las  regaliafl  de  Vuestra  Magestad.^  Again,  *^  Contra  las 
demasias  de  la  Curia  unas  veces  sorprendida,  otras  enganada,  tiempre 
empefiada  en  ettender  nu  facukades  Juera  de  susjustos  limitea,** 
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CCCLXIII.  Before  the  death  of  Ferdinand  VIL, 
Amat  de  San  Felipe,  Archbishop  of  Nicea,  succeeded 
Cardinal  Fiberi  as  Nuncio  at  Madrid.  The  Pope's  Brief 
accrediting  him  to  the  office  was  still  awaiting,  according  to 
the  law,  the  signature  of  the  Council  of  Castile,  when  Fer- 
dinand died. 

The  practice  of  International  Law  required  that  the  cre- 
dentials of  the  diplomatic  agents  should  be  renewed.  The 
Spanish  Government  immediately  communicated  to  the 
Pope  thp  death  of  Ferdinand,  and  the  succession  of  Queen 
Isabella  II.,  by  virtue  of  the  Pragmatic  Sanction  of 
March  31,  1830  (of  which  a  copy  was  enclosed),  and  the 
universal  recognition  of  her  Majesty  by  her  subjects.  The 
Pope  replied  that  he  must  abstain  from  recognising  Isabella, 
and  that  he  could  not  consider  the  Pragmatic  Sanction  as 
conclusive  evidence  of  her  right. 

It  is  worthy  of  remark,  that  at  so  very  recent  a  date  we 
find  the  Pope  maintaining  in  substance  the  old  claim,  some- 
times said  to  be  abrogated,  but  which  appears  always  ready 
to  be  re-asserted  and  re-exercised,  of  interference  in  the 
political  and  civil  affairs  of  a  foreign  independent  nation. 
If  it  be  said  that  the  Pope  only  exercised  his  right  as  a 
temporal  Prince  in  refusing  to  recognise  Queen  Isabella, 
then  the  event  well  illustrates  the  incompatibility  of  the 
mixed  spiritual  and  temporal  claims  of  Rome  with  the  peace 
and  independence  of  other  nations.  The  consequences  were, 
that  political  relations  were  broken  off  between  Spain  and 
Rome :-  that  subsequently  many  episcopal  sees  became  vacant, 
and  the  Spanish  Government,  strictly  in  accordance  with 
the  Concordat,  nominated  the  new  Bishops.  The  Pope, 
however,  objected,  not  because  the  Bishops-elect  were  ob- 
jectionable on  the  grounds  of  learning,  morality,  or  doctrine, 
but  because,  not  having  recognised  Isabella  II.,  he  could 
not  confirm  her  Bishops,  which  would  imply  his  recognition 
of  her  title. 

It  appears  that  the  Pope  afterwards  offered  confirmation  on 
condition  that  the  presentation  by  the  Queen  was  omitted, 
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and  that  the  T?ords  ^'  motu  proprio  et  benignitate  Sanctie 
"  Sedifi  "  were  inserted  in  their  stead. 

This  attack  upon  the  most  cherished  prerogative  of  the 
Crown  was  firmly  resisted ;  and  this  scandalous  state  of  the 
Church  in  Spain  actually  continued  till^  in  1848^  Queen 
Isabella  was  recognised  by  the  Pope  (e). 

CCCLXIY.  Here,  then,  as  in  the  case  of  Napoleon,  the 
Pope  refused,  on  grounds  strictly  political,  the  exercise  of  a 
strictly  spiritual  power,  without  which  the  foreign  country, 
over  which  he  claimed  to  exercise  it,  and  in  behalf  of  which 
he  would  have  appealed  to  the  people  against  the  Government, 
must  be  deprived  of  the  most  essential  elements  of  its  peace 
and  well-being,  namely,  the  reception  and  enjoyment  of 
religious  rites. 

CCCLXV.  It  seems  necessary  to  make  some  remarks 
upon  certain  Concordats  which  have  been  entered  into  be- 
tween Spain  and  Bome.  On  September  26,  1737,  a  Con- 
cordat was  negotiated  with  Clement-  XII.,  but  it  was 
not  satisfactory ;  and  Ferdinand  VI.,  under  the  advice  of 
his  Minister,  Jos^deCarbajal,  obtained  through  his  Ambas- 
sador at  Bome,  Cardinal  Portocorrero,  on  January  11, 
1753,  another  Concordat,  which  regulated  till  1851  the 
relations  between  Spain  and  Bome. 


(«)  Vide  ante,  Part  v.  c.  iv.  as  to  RBCoeNiTiON  generally. 

Far  wiser  and  sounder  is  the  course  of  religious  policy  recommended 
by  Oioberti,  who  maintains  that  Recognitwn  is  an  essential  CathoUc 
doctrine : — "  Quando  un  govemo  d  stabilito,  quaudo  d  rioonoeciuto  dai 
yarii  poteri  della  nazioue,  e  dal  complesso  degli  altri  popoli  inciviliti  e 
cristiani,  h  legittimo  per  ogni  verso,  qualunque  possa  essere  stato  il  difetto 
della  sua  origine ;  perchd,  suppooendo  eziandio  questa  origine  yiziosa,  la 
legittimitJL  gli  h  conferita  dal  concorso  degli  altri  poteri  sovrani,  intemi 
ed  esterni,  che  lo  riconoscono.  TaV  h  la  dottrina  cattolica  cosi  nella 
teorica  come  nella  pratica :  tal*  h  la  sola  dottrina,  che  s*  accordi  coi  prin- 
cipii  della  diritta  ragione.  Se  le  massime  dei  legittimisti  fossero  fon- 
date,  ed  una  dinastia  riconosciuta  da  tutti  i  poteri  intemi  della  nazione, 
cLa  tutti  i  potentati  esteriori,  senza  escludere  il  capo  supremo  del  Cri»- 
tianitA,  fosse  usurpatrice,  non  vi  sarebbe  forse  un  solo  govemo  legittimo 
in  Europa,  e  la  giustizia  politica  non  potrebbe  conciliarsi  colla  quieta 
degli  Stati." — Oioberti,  Introdtmane  alio  Studio  ddla  FHosofia,  1.  i.  pp. 
102, 103. 
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Bj  this  instrument  (f)y  the  right  of  naming  to  vacant 
Bishoprics  (Patronatos)  in  the  kingdoms  of  Spain,  Granada, 
and  the  Indies,  which  Rome  had  been  for  ever  striving  to 
obtain,  and  which  Spain  had  always  considered  one  of  the 
first  prerogatives  of  the  Crown,  was  formally  admitted  to 
belong  to  the  latter.  The  Pope  reserved  to  himself  fifty- 
two  specified  benefices,  and  was  to  recaive  22,000,000 
reales  as  a  compensation  for  the  loss  of  fees  on  Briefs  and 
Annates, 

On  January  16,  1762,  a  Pragmatic  Sanction  was 
ordered  by  his  Majesty  to  be  published, ''  with  the  view  of 
**  preventing,  from  this  day  forward,  the  circulation  of  any 
"  Brief,  Bull,  or  Papal  Letters,  for  the  establishment  of 
"  any  law,  rule,  or  general  observance,  unless  they  be  ascer- 
"  tained  to  have  been  previously  seen  by  his  royal  person ; 
*^  and  of  directing  the  Briefs  or  Bulls  relating  to  transactions 
^*  between  private  individuals  to  be  presented  in  the  first 
"  instance  to  the  Council." 

CCCLXVL  On  March  16,  1851,  a  Concordat  was 
concluded  with  Rome  on  terms  more  favourable  to  the 
Roman  See  (j)  than  she  had  hitherto  obtained.  The 
Roman  Catholic  Apostolical  Religion,  to  the  exclusion  of 
every  other  form  of  worship,  is  to  have  the  rights  and  pre- 
rogatives which  belong  to  it,  according  to  the  Law  of  God 
and  the  sacred  canons  (A).  The  possessors  of  Church  pro- 
perty are  quieted  in  their  possession  (i).  The  prerogatives 
of  the  Crown  are  retained,  and  also  the  Convention  of  1753, 
except  in  so  far  as  it  is  abrogated  by  this  Concordat  (/). 

CCCLXVII.  The  subject  of  the  Papal  relations  with 
Spain  must  not  be  dismissed  without  observing,  that,  when 
the  year  1768  had  produced,  as  has  been  already  mentioneJ, 
the   famous   Mvnitorio  di  Parma  (A),  nowhere  was    this 


(/)  The  Bull  IB  printed  in  Spanish  and  English  in  the  Parliamentary 
Paper*,  1861. 

(g)  Ann.  Reg.  1851,  p.  464.  (A)  Art.  1. 

(i)  Art.  42.  (j)  Art.  44. 

(A)  Vide  ante,  ^.4U. 
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attempt  of  the  Pope  to  use  spiritual  power  for  secular  ends 
more  fiercely  attacked  than  in  Spain.  It  gave  rise  to  two 
very  important  State  papers^  in  both  of  which  the  preten- 
sions of  Rome  with  respect  to  issuing  orders  of  any  kind 
which  were  to  take  effect  in  a  foreign  territory  without  the 
consent  of  the  Sovereign,  were  most  distinctly  repudiated^as 
contrary  to  the  private  law  of  Spain  and  the  public  law  of 
Europe : — 

1 .  The  Royal  Regulation  of  the  Lords  of  the  Council  of 
his  Majesty  (/),  whereby  it  was  ordered  that  all  copies  of  the 
Monitorium  and  all  other  writings,  letters,  or  despatches  of 
"  the  Court  of  Rome,"  infringing  upon  the  royal  prerogative 
or  other  rights  of  government,  or  likely  to  disturb  public 
tranquillity,  should  '*  not  be  allowed  to  be  published  or 
"  printed ;  that,  on  the  contrary,  they  are  to  be  delivered 
<^  immediately  to  the  Council,  under  pain  of  death  against 
"  the  notaries  and  lawyers  who  act  contrary  to  the  present 
'^  regulation,  and  of  the  other  penalties  pronounced  against 
^*  all  other  individuals  in  conformity  with  the  dispositions 
"  of  the  25th  law,  tit.  3,  lib.  1,  of  the  collection  of  sta- 
"  tutes  called  Recopilacion,  which  is  annexed."  That  law 
recites  "  that  every  day  there  are  received  in  our  king- 
"  dom  regulations  from  the  Court  of  Rome,  derogatory  to 
^^  the  pre-eminence  and  the  immemorial  customs  of  the 
"  country,  and  requiring  a  remedy,"  and  then  provides  the 
penalty  aforesaid  (m). 

2.  The  circular  of  the  Minister  accompanying  the  preced- 
ing edict  and  prohibiting  the  publication  of  the  Bull  under 
severe  penalties.  Precedents  were  cited  extending  from 
1551  to  1766,  in  which  Spain  had  resisted  and  considered  as 
**  affronts,"  for  which  "  satisfaction  "  was  to  be  demanded, 
all  attempts  of  the  Coui*t  of  Rome  to  promulgate  any 
instruments  affecting  the  subjects  of  Spain  without  the 
consent  of  the  Crown  of  Spain.  "  All  these  precedents  " 
(says  the  22nd   paragraph   of  this  State    Paper),    "  with 


(/)  Pari.  Papers,  p.  211.  (  m)  Ibid.  p.  214. 
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^^  many  more  that  are  not  stated  here^  the  constant  tradition 
<^  of  the  learned  in  the  law  of  the  kingdom,  and  the  practice 
"  of  its  superior  courts  of  justice,  show  evidently  that  the 
"  reasons  of  the  said  monitory  In  Ccena  Domini  have  no 
"  force  whatever  in  Spain,  as  far  as  they  infringe  upon  the 
^^  independent  authority  of  Sovereigns  in  temporal  matters, 
"  obstruct  the  functions  of  magistrates,  yaci/iVafe  the  preten- 
"  sions  of  the  Court  of  Rome y  and  disturb  the  tranquillity  of 
"  the  country,  to  which  the  harmony  of  the  State  and  the 
"  Church  is  so  greatly  conducive." 

CCCLXVIIa.  On  August  25,  1859,  a  Concordat  was 
arranged  between  Rome  and  Spain,  which  was  solemnly 
ratified  in  1860  (n).  The  Pope  sanctioned  the  sale  of 
Church  property  which  had  been  effected  by  the  disappropriat- 
ing laws  of  1855  in  exchange  for  endowments  secured  to  the 
clergy  upon  the  public  funds.  Rome  conceived  that  it  had 
thereby  secured  the  principle  of  the  inalienability  of  Church 
property  (o).  This  Concordat,  in  other  respects,  mainly 
confirmed  that  of  1851  (p). 

CCCLXVIIb.  In  1852  a  Concordat  was  signed  between 
the  Pope  and  the  President  of  the  Republic  of  Costa  Rica 
which  provides : — 

Art.  1.  The  same  declaration  as  in  the  last  Spanish  Con- 
cordat as  to  the  Roman  Catholic  Religion. 

Art.  4.  That  the  Sovereign  Pontiflf  being  the  chief  of  the 
Universal  Church,  the  Bishops,  Clergy,  and  People  may  have 
free  intercourse  with  him. 

Art  7,  8.  A  power  of  Nomination  granted  in  return  for 
Dotation. 


(n)  Hertdees  State  Papers,  vol.  xlii.  p.  1225. 

Ann,  des  1).  M,  1860,  p.  238. 

(o)  lb,  238 :  ''  On  peut  y  voir  la  politique  habituelle  du  Saint-Si^,  qui 
con8i8t«  JL  transiger  d^finitiyement  sur  les  ffuts  en  maintenant  Tautorit^ 
du  principe." 

{^)  La  Fuente,  Sistoria  Oenarai  de  Etpana.  Madrid,  1867,  t.  xxx.  c. 
iii.  El  Concordato.  Concardato  de  1737-1753.  Olmr  vacionea  de  un 
docto  Juriaoonsulto  E^afiol,  Senior  Mayom  y  Oscar. 
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Art  14.  ^^  That,  taking  the  times  into  consideration^  civil 
^^  causes  and  temporal  rights  of  ecclesiastics  are  to  be  tried 
"  before  lay  judges." 

Art.  20.  That  no  obstacle  be  interposed  to  the  erection  of 
monasteries  or  nunneries. 

Art.  23.  Public  prayer  to  be — 

^^  Domine  salvam  fac  rempublicam. 
**  Domine  salyum  fac  Prassidem  ejus." 

Art  26.  All  laws,  &c.,  at  variance  with  this  Convention 
are  annulled  (7). 

CCCLXVIIL  The  history  of  the  Lusitanian  Church  and 
Kingdom  presents  pretty  much  the  same  picture  as  that  of 
the  other  realms  of  Christendom,  up  to  a  certain  epoch. 
Portugal  is  perhaps  distinguished,  among  modem  Roman. 
Catholic  countries,  for  the  firmness  with  which  it  has 
repelled  the  attempts  of  Rome  to  infringe  upon  national 
independence. 

Towards  the  end  of  the  eighth  century  (r),  after  the 
expulsion  of  the  Saracens^  we  find  the  clergy  and  people 
electing  the  Bishop,  the  Monarch  consenting,  the  Metro- 
politan confirming.  Provincial  Councils  or  Popes  resorted 
to  in  case  of  doubt.  From  the  beginning  of  the  fourteenth 
to  the  middle  of  the  fifteenth  century,  the  Pope  had  usurped 
the  right  not  only  of  confirming  but  of  nominating  Lusitanian 
Bishops.  About  1440,  Dom  Alphonso  Y.  firmly  established 
the  royal  right  of  presenting  to  the  vacant  sees,  though 
for  some  time  the  Bulls  of  confirmation  contained  the  phrase 
ad  supplicationem  and  not  ad  prasentationem.  During  the 
time,  however,  that  Portugal  was  under  the  Crown  of  Spain, 
the  Spanish  monarchs  admitted  no  such  limitation  of  their 
privilege;  and  afterwards,  when  Portugal  secured  her  inde- 
pendence, her  Kings,  Dom  John  IV.  and  V.,  steadily 
maintained   this  right;    till  at  last  Benedict  XIV.,  by  a 


(q)  Aimuaire  des  Deux  Mondes,  1852. 

See  De  Pradl,  Concordat  de  VArnh-ique  av^c  Rome.     (Paris,  1827.) 

(r)  Pari  Papers,  1851,  Portugal,  Historical  Metnoir,  p.  111. 
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decree   of   December    12,   1740,  determined  that  the  ap- 
pointment to  all  the  cathedrals  of  Portugal  should  be  ^'  cum 
*  clausula^  ad  prtBsentationem  regis  "  (*). 

CCCLXIX.  King  Joseph  issued  an  edict  dated  April 
6,  1768,  forbidding,  under  severe  penalties,  the  importation 
and  promulgation  of  the  Bull  In  Coma  Domini  and  of  the 
Indices  expurgatorii.  Various  subsequent  royal  edicts  to 
Nuncios,  Cardinals,  Patriarchs,  and  Abbots-General  were 
issued,  haying  for  their  object  to  prohibit  the  promulgation 
of  Papal  Briefs  unsanctioned  by  the  Placitum  Regium ;  the 
same  doctrine  is  repeatedly  enunciated  by  the  Portuguese 
publicists  and  jurists  {t). 

In  1815  (tt)  the  attempt  of  Pope  Pius  VII.  to  re-estab- 
.lish,  by  the  bull  Solicitudo  omnium^  the  Jesuits  in  Portugal, 
was  met  by  the  firm  and  peremptory  refusal  of  the  Govern- 
ment, and  by  an  expression  of  their  determination  to  *'  main- 
^'  tain  in  their  utmost  rigour  "municipal  ordinances  of  a 
directly  contrary  tendency. 

In  1822,  the  Pope's  refusal  to  confirm  the  Episcopal 
nominee  of  the  Crown  produced  the  following  significant 
remonstrance  from  Carvalho^  the  Minister  of  the  Crown, 
addressed  to  the  Portuguese  Minister  at  Bome  : — 

*^  If  his  Holiness  should  still  persist  in  delaying  the  con- 
^  firmation  of  the  Bishop-elect  as  coadjutor  and  future  suc- 
"  cesser  to  the  Bishop  of  Coimbra,  you  will  acquaint  him,  in 
^^  the  most  formal  manner,  that  his  Most  Faithful  Majesty, 
'^  while  he  holds  the  respect  he  owes  to  the  Holy  Apostolic 
^^  See  and  to  the  Holy  Father  as  a  sacred  duty,  holds  it 
**  a  no  less  sacred  duty  to  uphold  the  rights  of  his  Crown — 
"  rights  which  his  august  ancestors  so  often  and  so  gloriously 
*'  upheld.  If  his  Holiness  should  still  persist  in  delaying 
'^  the  confirmation  of  the  Bishop-elect  as  coadjutor  and 
'^  future  successor  to  the  Bishop  of  Coimbra,  you  will  ac- 
^^  quaint  him,  in  the  most  formal  manner,  that  his   Mos  t 


(«)  Pari  Papers,  1815-16,  p.  241. 

(t)  Ibid.  1816-17,  pp.  231-2.S9.  (u)  Ibid.  pp.  244,  245. 
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'^  Faithful  Majesty  is  firmly  resolved  to  make  use  of  the 
"  right  established  by  the  fourth  Canon  of  the  Council  of 
"  Nice,  *  Episcopum  oportet  maxime  quidem  ab  omni- 
^'  '  bus  qui  sunt  in  provincia  constitui ; '  and  by  the  twelfth 
"  Canon  of  the  Laodicean  Council,  *  Episcopi  judicis  me- 
"  *  tropolitanorum,' — a  right  which  was  confirmed  by  In- 
"  nocent  I.  (Dis.  64,  Can.  5),  by  St.  Leo  in  his  letter  to 
"  Anastasius  of  Cephalonia,  by  the  seventh  Council  in  the 
^^  second  Canon,  and  finally  understood  and  confirmed  as 
"  a  general  right  in  the  Decretals  of  Gregory  IX.  His 
<'  Holiness  is  aware  that  Bishops  have  been  thus  confirmed 
^^  and  consecrated  for  thirteen  centuries ;  and,  as  the  holy 
"  Church  of  Jesus  Christ  neither  did  nor  could  change 
**  character,  the  Bishops  confirmed  and  consecrated  now  as 
^^  they  were  in  those  happy  times  are  as  much  Bishops,  and 
"  have  the  same  jurisdiction  and  authority  as  they  possessed 
"  during  these  thirteen  centuries.  For  the  more  prompt  and 
"  legal  execution  of  this  resolution,  his  Majesty  even  now 
^'  keeps  vacant  the  Bishopric  of  Tangiers,  which  is  in  the 
"  royal  gift,  as  you  yourself  have  lately  observed. 

"  Finally,  you  will  inform  his  Holiness,  that  the  abuse  of 
"  authority  frequently  occasions  the  adoption  of  measures  of 
"  expediency  and  emergency  ;  and  that  should  his  Majesty 
"  decide  upon  the  confirmationand  consecration  of  one  Bishop 
"  in  this  manner  in  his  dominions,  he  will  follow  the  same 
*^  course  and  the  same  doctrine  of  the  Church  with  regard 
"  to  all  bishoprics  which  he  may  have  to  bestow  "  (x). 

'This  despatch  was  dated  February  8,  1822.  In  a  sub- 
sequent despatch  to  the  same  Minister  upon  the  same  subject, 
dated  March  13,  1822,  Carvalho,  after  citing  Van  Espen  as 
authority  for  the  jus  commune  of  the  Church,  and  declaring 
that  his  Majesty  was  acting  both  "  as  the  defender  of  the 
*^  canons  of  the  Church  "  and  also  of"  the  rights  of  his  Crown," 
concludes:  "  But  if  you  see  that  the  spirit  of  prepossession 
"  or  rather  of  discord  is  perceptible  in  the  Vatican,  you  will 

(x)  Pari,  Papersy  1851,  pp.  139, 140, 
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'^  make  use  of  the  instructions  which  his  Majesty  directed  to 
"  be  sent  to  you  on  February  8  of  this  year,  protesting 
'^  against  the  innovation  and  the  false  doctrine  of  paying 
"  more  attention  to  a  private  letter  than  to  legal  testimonials ; 
^'  and  you  will  prepare  a  note,  stating  to  his  Holiness  that 
**  his  Most  Faithful  Majesty  renews  his  declaration  of  adhe- 
^^  sion  and  faithfulness  to  the  Apostolic  See,  but  that  availing 
"  himself  of  the  rights  of  the  general  law  (mas  queutilisando- 
"  se  do  direito  commum)  and  of  the  best  ages  of  Christianity ^ 
"  he  not  only  proceeds  to  the  confirmation  of  the  Bishops  of  his 
^^  kingdom  by  the  Metropolitans^  but  determines  that  both  the 
"  one  and  the  other  shall  grant  the  dispensations  and  the  spi-- 
"  ritual  favours  which  they  may  grant  as  the  successors  of  the 
**  Apostles  and  the  depositaries  of  the  authority  necessary  for 
**  supplying  the  wants  of  their  Churches  and  flock ;  depriving 
'*  of  his  royal  approbation  all  and  any  Bulls  issued  in  Rome^ 
"  or  here  by  the  Apostolic  Delegate.  Such  are  his  Majesty^ s 
**  orders  to  you  "  (y\ 

CCCLXX.  The  language  of  these  instruments  and  their 
date  are  remarkable.  In  them,  not  only  the  superiority  of 
the  jus  commune  of  the  Catholic  Church  over  the  Pope 
and  the  rights  of  the  Crown  are  distinctly  asserted,  but,  as 
appears  in  the  last  extract,  a  position  is  taken  up  scarcely,  if 
at  all,  different  from  that  which  has  been  since  the  time  of 
Henry  VIII.  occupied  by  the  national  Church  of  England. 

CCCLXXI.  There  was  till  latterly  no  existing  Concordat 
between  {z)  Portugal  and  Rome.  There  appear  to  have  been 
Concordats  of  Pedro  I.  and  John  I.,  but  none  of  later  date. 

A  Concordat  was  concluded  February  21, 1857,  not  with- 

(y)  Fori  Pap^8, 1861,  p.  143. 

In  the  first  despatch  it  is  sfud :  "  His  Holiness,  in  the  present  instance, 
has  no  right  to  judge  unless  secundum  allegata  et  probata  "  (sua  Santitade 
no  caso  presente  nSo  tern  direito  de  julgar^  se  ndo  secundum  allegata  et 
probata), 

(«)  Pari.  Papersy  1861,  p.  108. 

Ibid.  1816-17.    AUomey-OeneraTs  Petition,  p.  234. 

The  originals  are  said  to  he  ia  the  Royal  Archives  of  Torre  de  Tomho, 
and  to  he  found  in  Gabriel  Pereira  de  Castries  Monomachia,  at  the  end  of 
his  first  Treatise,  Be  Manu  Hegia, 
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out  much  difficulty,  chiefly  on  account  of  the  patronage  of 
the  Indian  Bishoprics  (a). 

CCCLXXII.  We  have  now  to  consider  the  Papal  rela- 
tions with  the  ancient  Kingdom  of  the  Two  Sicilies  (ft).  By 
a  Bull,  dated  a.d.  1096,  Pope  Urban  II.  created  Roger, 
Count  of  Calabria  and  Sicily,  perpetual  Legatus  of  the 
Roman  See, — a  distinction  which  was  transmitted  to  all 
monarchs  of  the  Two  Sicilies. 

By  a  Bull  (c)  of  1139,  Innocent  II.  confirmed  the  act  of 
his  predecessor,  whereby  the  kingdom  of  Sicily,  the  Duchy 
of  Apulia,  and  the  Principality  of  Capua  were  conferred, 
as  a  feudal  tenure,  upon  Roger  II. 

CCCLXXIII.  This  tenure  continued  till  a  very  late 
period.  For  six  centuries  the  white  palfrey  {chinea)  and 
7,000  golden  ducats  had  been  claimed,  and  generally  ob- 
tained, by  the  Popes  as  the  mark  of  the  feudal  homage  due 
from  the  Crown  of  the  Two  Sicilies. 

It  was  not  till  the  year  1776  that  Ferdinand  (the  First 
(d)  of  Naples)  availed  himself  of  a  quarrel  which  arose 
during  the  ceremony  of  presenting  these  gifts,  between  the 
Ambassador  of  Spain  and  the  Governor  of  Rome,  altogether 
to  get  rid  of  this  homage  (<?). 

Lamenting  that  an  act  of  devotion  towards  the  Holy 
Apostles  should  have  given  rise  to  a  public  .quarrel,  he 
announced,  or  rather  his  able  minister  Tanucci  announced. 


(a)  Ann,  des  D,  M.  1857-^,  p.  265. 

See  also  Ann,  des  D,  M,,  1862-63,  p.  301,  for  an  account  of  a  further 
struggle  between  Portugal  and  the  Pope. 

See  also  Hertslefs  State  Papers,  vol.  1.  p.  1294.  There  seems  to  have 
been  an  earlier  Concordat,  in  1848,  October  21. — THot,  Bipert,  des  Traitis. 

(b)  Schmauss,  i.  1 :  "  Nullum  in  terra  potestatis  vestre,  prsster  volun  - 
tatem  aut  consilium  vestrum  Legatum  Romanae  Ecclesise  statuem  us." 
The  conquest  of  the  Saracens  and  the  aid  borne  to  the  Church  are  assigned 
as  the  meritorious  cause  of  the  eKtraordiaary  power.  These  relations  , 
and  those  with  the  other  States  which  now  form  the  Italian  kingdom, 
are  preserved  in  this  edition  for  their  historical  importance. 

(c)  Ibid.  1. 

(d)  Sometimes  called  Ferdinand  IV. 

{e)  CoUetta,  Storia  del  Reanie  di  Napoli,  U  2.  xiii. 
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that  henceforward  the  ceremoiiy  of  presentiBg  the  palfrey 
should  altogether  cease,  and  that  the  ducats  should  be 
privately  presented  as  the  free  gift  of  a  devoted  son  of  the 
Church. 

Rome  protested  (f)  against  this  act  of  disobedience. 

CCCLXXIV.  The  Two  Sicilies,  after  the  expulsion  of 
the  Angevin  race,  followed  the  policy  of  the  Arragonese, 
Austrian  and  Spanish  kingdoms,  to  which,  until  the  middle 
of  the  last  century,  they  were  successively  appended  (ff). 

The  Spanish  Viceroy  refused  to  give  the  Royal  Exequatur 
to  the  promulgation  of  the  Council  of  Trent ;  and  t  hough  the 
decrees  of  that  Council  were  allowed  to  be  dispersed  over 
the  kingdom,  orders  were  sent  to  the  President  and  other 
officers  of  the  kingdom  to  suffer  no  innovation  to  be  intro* 
duced  injurious  to  the  royal  prerogative. 

The  Bull  In  Ccena  Domini  was  as  stoutly  resisted,  and 
the  necessity  of  the  Regium  Exequatur  (Ji)  as  steadily  main- 
tained as  in  other  countries. 

CCCLXXV.  In  1728  Benedict  XIII.  decreed  that  the 
service  in  honour  of  Pope  Gregory  VII.  should  be  per- 
formed by  the  secular  and  regular  clergy.  The  decree  was 
reprinted  and  published  at  Naples.     The  Secretary  of  State 


(/)  "  E  il  Papa  rifiutandoli,  dichiard  piii  che  mai  solennemente  1e  sue 
ragioni  e  la  diaobbedienza  (cod  la  diceva)  della  corte  di  Napoli.^' — Col- 
lettOf  Storia  dd  lUame  di  Napoli,  1.  2,  xiii. 

(p)  The  House  of  Anjou  reigned  at  Naples  about  160  years  after  they 
had  been  expelled  from  Sicily  in  1282.  Alphonso  of  Arragon  first  took 
the  title  of  King  of  the  Two  Sicilies,  a.d.  1442-48.— (Wannone,  1.  xxv. 
C.7. 

(h)  In  the  thirty-third  book  of  his  History,  Cfiannone  devotes  chap.  iii. 
to  the  disputes  about  the  reception  of  the  Council  of  Trent ;  in  chap.  iy. 
he  discusses  the  reception  of  tiie  Bull  In  Ccsna  Domini;  in  chap,  y.,  the 
necessity  of  the  Exequatur  Regium  for  all  mandates  from  Rome  ;  but  see 
more  especially  the  sixth  chapter  of  the  fortieth  book,  for  the  account  of 
the  strenuous  maintenance  by  Charles  YI.  of  the  Regium  Exequatur 
against  Clement  XI. : ''  Stabili  fermamente  la  necessiti  del  i^^^'o  Exequatur 
in  tutte  le  Bolle,  Breyi,  o  altre  proyisioni  che  yengono  da  Soma."  This 
was  yehemently  condemned  by  Clemeiit  XI.,  but  acquiesced  in  by  his 
successor,  Innppent  XIII. 
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(t)  reported  to  the  Emperor  Charles  YI.  that  he  had  found, 
in  the  service  ordered  to  be  used,  these  words :  "  *  contra 
"  *  Henrici  imperatoris  impios  conatus  fortis  per  omnia  athleta 
"  *  impavidus  permansity  seque  pro  muro  domui  Israel  ponere 
*^  *  non  timuity  eundum  Henricum  in  profundum  malorum 
"  *  prolapnumjidelium  communione  regnoque  privavity  atque 
*'  *  subditos  populos  fide  ei  data  liberavit^  The  meaning  of 
"  these  words,"  continues  the  Secretary  of  State,  "  appearing 
*'  to  me  too  injurious  to  the  authority  of  Princes,  too  favoor- 
*^  able  ix)  seditions,  and  contrary  to  the  tranquillity  of  the 
'^  State,  I  thought  it  right  to  leave  the  business  to  the 
'*  Delegate  of  the  Royal  Jurisdiction,  that  he  might  lay  it 
*^  before  the  Court,  as  he  did  in  my  presence,  where  the 
"  import  of  the  said  words  having  been  duly  weighed,  they 
*^  were  easily  perceived  to  betray  the  vast  design  harboured 
"  by  the  Court  of  Rome,  to  attempt  to  make  itself  a  Sove- 
''  reignty  over  all  the  temporal  Princes,  and  to  render  them, 
*^  as  it  were,  its  subjects  and  dependants,  so  that  the  Papal 
^^  Court  might  deprive  Kings  of  their  kingdoms,  and  transfer 
**  them  to  whomsoever  it  liked  best — a  strange  and  unjust 
**  conceit,  directly  contrary  to  the  institution  of  the  Pontifi- 
^*  cate.  .  •  .  The  serious  and  intolerable  evils  accruing 
^^  to  the  independence  of  Princes  in  general,  and  to  your 
'^  Majesty's  imperial  and  royal  rights  in  particular,  from 
^'  the  publication  of  the  aforesaid  lessons,  would  authorise 
"  us,  in  imitation  of  the  usages  and  the  prudence  of  the 
^^  court  of  Rome,  to  prohibit  the  lessons  themselves,  charg- 
"  ing  the  Bishops  not  to  insert  them  in  the  Breviary.  But," 
continues  the  Secretary,  alleging  various  reasons,  "  it  is 
^^  thought  more  advisable  simply  to  order  the  printers  to  be 
^^  confined,  and  all  the  copies  of  the  said  lessons  to  be 
"  seized,  for  no  other  ostensible  motive  than  because  a 
*^  foreign  publication  had  been  imported,  reprinted,  and  sold 
"  without  any  previous  licence,  contrary  to  the  royal  regu- 
^'  lations,  and  particularly  because  the  reprint  is  said  to  have 

(•)  Consultation  of  the  Secretary  of  State,  &c. 
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^'  taken  place  with  the  permission  of  the  magistrates^  when 
"  no  such  permission  had  been  granted*'  (/). 

CCCLXXVI.  (k)  In  1761  the  Secretary  of  the  Delegates 
of  the  Royal  Jurisdiction  at  Naples,  referring  to  what  had 
been  done  in  1728  {!),  prohibited  in  the  kingdom  the  use  of 
ordinarii  (prayer-books)  which  contained  directions  for  read- 
ing the  service  to  Gregory  VII.,  and  the  Bull  In  Cosna,  and 
what  were  called  **  casus  reservati  Eminentissimo  et  Reveren- 
"  dissimo  Domino,^^ 

In  1769  Ferdinand  I.,  by  the  advice  of  Tanucci,  would  not 
allow  the  Papal  {m)  confirmation  of  the  Archbishop  of  Naples 
to  contain  the  words  "  Per  grazia  della  Sede  Apostolica.^* 
Shortly  afterwards,  the  Pope  refused  to  consecrate  the  Bishop 
nominated  by  the  Crown  to  the  See  of  Potenza,  and  persisted 
in  the  refusal  till  the  King  wrote  to  him  that,  if  the  conse- 
cration should  be  longer  delayed,  he  would  cause  each  new 
Bishop,  in  every  province  of  his  kingdom,  to  be  consecrated 
by  three  existing  Bishops,  according  to  the  ancient  practice 
of  the  Church. 

CCCLXXVII.  (n)  The  last  Concordat  (o)  between 
Rome  and  the  Two  Sicilies  bore  date  February  16, 
1828  ;  the  29th  article  of  which  contained  the  following 
oath : — 

"  I  swear  and  promise,  on  the  Holy  Gospels  of  God,  obe- 
'^  dience  and  allegiance  to  his  Boyal  Majesty ;  and  I  also 
**  promise  that  I  will  have  no  communication,  that  I  will  not 
^'  partake  in  any  design,  that  I  will  maintain  no  suspicious 
'^  connection,  either  at  home  or  abroad,  which  may  endanger 
^'  public  tranquillity  ;  and  that  if  I  am  aware  that  any  machi- 
'^  nation  is  being  carried  on,  whether  in  my  diocese  or  else- 


(j)  Pari.  Papers,  1816-17,  pp.  161-4.  (k)  Ibid.  p.  156. 

(I)  Conmdtation  of  the  Marquis  Nicolas  Fragffiani,  &c. 
(m)  IHus  VI. 

(n)  Pari.  Papers,  1861,  pp.  274-278,  where  it  is  set  out. 
(o)  A  Convmtion,  which  1  have  not  seen,  is  said  to  have  heen  drawn 
up  in  1838. 
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"  where^  to  the  disadvantage  of  the  State,  I  will  make  the 
"  same  known  to  his  Majesty  "  (p). 

CCCLXXVIIL  With  respect  to  the  former  Kingdom  of 
Sardinia^  the  Dukes  of  Savoy  appear  to  have  had,  like 
other  Sovereigns,  contests  with  the  Pope  at  an  early  period 
{q\  The  earliest  document  relating  to  that  part  of  the 
Begale  which  concerns  the  nomination  to  bishoprics  in  the 
kingdom  of  Sardinia,  is  a  Brief  of  Nicholas  V.,  in  which  he 
promises  Louis  II.,  Duke  of  Savoy,  never  to  institute  any 
persons  to  any  archbishopric,  bishopric,  or  abbey,  "nisi 
**  habitis  prius  per  nos  intentioneet  consensu  ipsius  Ducis  "  (r). 

CCCLXXIX.  The  right  of  Royal  Domination  was  fur- 
ther confirmed  by  a  Brief  of  Leo  X.,  in  1515,  in  the  text  of 
which  the  above  expressions  of  Nicholas  V.  were  referred 
to,  and  by  the  Brief  of  Clement  VIIL,  on  June  19,  1595, 
to  Duke  Charles  Emmanuel.  There  are  also  Briefs  of 
Sextus  IV.,  Innocent  VIII.,  and  Julius  II.,  restricting 
and  prohibiting  the  nomination  of  strangers  to  benefices  in 
Sardinia. 

The  royal  privileges  were  admitted,  by  a  Brief  of 
Innocent  XII.  on  July  31,  a.d.  1700,  to  extend  to  the 
dominions  of  the  House  of  Savoy,  south  of  the  Alps. 
This  was  in  the  reign  of  Victor  Amadeus,  the  first  King 
of  Sardinia/ 

CCCLXXX.  By  three  successive  Concordats  of  1727, 
1741,  1750  {s)y  the  Begale  was  further  confirmed,  and 
extended  to  Churches  formerly  excepted  ;  and  the  claims  of 
the  Boman  Curia  to  the  revenues  of  vacant  benefices,  and 
to  the  property  of  deceased  clergymen,  were   abandoned. 


(p)  Pari  Papers,  1861,  p.  287. 

( q]  Ibid,  1816-17, 1851.  Six  volumes  of  treaties  between  tlie  House 
of  Savoy  and  Foreign  Powers  are  referred  to. 

(r)  ''Neminem  prseficiemus  seu  illis"  (alluding  to  archbishoprics, 
bishoprics,  abbeys)  *'  de  quorumcunque  personis  non  providebimus  nisi 
habitis  prius  per  nos  intentione  et  consensu  ipsius  Duds,  de  personis 
idoneis  ad  hujusmodi  regimine  seu  dignitatis  promovendis,  vel  de  quo- 
rum personis  tales  provisiones  fuerint  faciendffi.-' 

(«)  Confirmed  by  a  Brief  of  June  11, 1791, 
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In  1728,  the  civil  and  ecclesiastical  rights  were  clearly  de- 
fined by  Victor  Emmanuel,  in  the  Code  Vittorina,  notwith- 
standing the  opposition  of  Clement  XII. 

CCCLXXXI.  By  the  Regulations  of  1770  (s.  6.  c.  1), 
it  was  provided  that  the  nominations  made  by  the  Crown  to 
the  higher  or  consistorial  dignities,  and  which  had  been 
sent  to  Rome,  should  be  expedited  by  the  Secretary  of  State 
for  Foreign  Affairs :  the  patents  of  collation  to  any  eccle* 
siastical  office  should  be  expedited  by  the  Secretary  of  State 
for  the  Home  Department  In  1831  a  Minister  for  Eccle- 
siastical Affairs  was  appointed,  and  upon  him  were  devolved 
the  ecclesiastical  duties  of  the  Home  Secretary  {t). 

CCCLXXXII.  By  a  Royal  Decree  of  December  21, 
1850  (s.  7.  Article  2),  it  was  provided  that  the  Council  of 
Ministers  should  deliberate  on  the  propositions  relating  to 
arehiepiscopal  and  episcopal  sees,  and  that  the  Minister  for 
Foreign  Affairs  should  carry  on  all  ecclesiastical  negotiations 
with  Rome. 

CCCLXXXIII.  As  to  the  form  of  nomination  to  the 
Pope,  the  King's  representative  at  Rome  used  to  deliver  to 
His  Holiness  the  Royal  Letter  announcing  the  individual 
nominated  to  the  vacant  see.  Formerly  these  letters  con- 
tained the  expressions  "  vi  virtu  "  or  "  in  forza  del  diritto 
"  che  ci  compete,  nominiamo,"  &c. ;  but  subsequently  the 

simpler  form,  "  abbiamo  nominate  come  nominiamo  il 

alia  vacante  mitra,"  &c.  They  concluded  with  a  request  that 
the  Pope  would  order  the  necessary  provisions  (jprovidenze), 

CCCLXXXIV.  The  right  of  the  Exequatur  had  been 
always  carefully  maintained  in  Sardinia. 

The  most  ancient  history  of  this  country  has  records  of 
the  necessity  of  the  approval  by  the  civil  power  of  the  pro- 
visions of  the  Roman  See.     The  inspection  of  these  docu- 

{t)  By  the  18th  Article  of  the  Constitution,  the  Crown  exercised  the 
rights  of  tlie  civil  power  in  the  matter  of  benefices  and  nominations. 

By  8.  1  of  Article  6  of  the  Iloyal  Decree  of  December  21, 1860,  the 
royal  patronage  was  given  to  the  Minister  for  Ecclesiastical  AiFairS| 
Grace,  and  Justice. 

VOL.  II.  H  H 
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ments  was  at  first  entrusted  to  the  Governors^  afterwards 
to  the  Supreme  Courts  of  Justice  or  the  Senates.  The 
instructions  to  these  bodies  were  that  no  Bull,  Brief,  Letters^ 
or  Decree  should  be  published  or  executed  until  it  had  been 
presented  for  the  Exequatur.  Notaries  were  strictly  for- 
bidden to  exercise  their  calling  in  the  way  of  recording  or 
authenticating  any  provision  proceeding  from  Rome,  for 
which  the  Exequatur  had  not  been  obtained.  The  right  of 
the  Exequatur  was,  moreover,  recognised  by  Benedict  XIV. 
in  his  Concordata,  "  Istruzione  Pontificia,"  of  1742,  which 
had  reference  to  the  Concordat  of  1727. 

In  1787  a  Sardinian  agent  was  established  in  Borne,  ac- 
cording to  the  example  of  other  Courts,  with  a  royal  office, 
through  the  agency  of  which  all  petitions,  without  exception, 
of  Sardinian  subjects,  for  provisions  which  were  to  have 
effect  "  nel  foro  estemo,"  were  to  be  obtained.  When  Genoa 
was  annexed  to  the  Sardinian  monarchy,  the  Legation  of 
Piedmont  was  extended  to  this  new  acquisition. 

And  by  the  Decree  of  April  25,  1848,  all  provisions 
from  Home  were  obliged  to  receive  the  Roj^al  Exequatur 
before  they  could  be  considered  by  the  tribunal,  or  executed 
by  the  prelate  or  any  party  charged  therewith.  The  only 
exceptions  appear  to  be  provisions  respecting  matters  purely 
spiritual,  such  as  dogmatical  Bulls,  indulgences,  jubilees,  &c. 

CCCLXXXV.  The  ancient  FlorenHne  Republic  {u)y  the 
Government  of  the  Mediciy  and  of  the  Austrian  and  Bourbon 
family,  were  in  succession  equally  watchful  to  prevent 
any  infringement  of  the  sovereignty  of  the  State  by  the 
act  of  any  foreign  Power. 

CCCLXXXVI.  Under  this  category  they  appear 
always  to  have  considered  the  exercise  of  Papal  authority 
within  their  dominions,  which  was  regulated  by  a  series 
of  laws  issued  by  the  Sovereign  authority  of  the  State^ 
and  constantly  enforced ;  and  the  necessity  of  the  Regiutn 


(m)  Pari  Papers,  1816-17.  p.  109. 
/Wrf.  ]a'5],p.  329. 
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Exequatur  was  maintained  in  Tuscany  with  great  vigi- 
lance (ar). 

CCCLXXXVII.  On  the  occasion  of  the  vacancy  of 
an  episcopal  see,  the  Sovereign  of  the  Grand  Duchy  used  to 
cause  a  list  of  four  candidates  to  be  presented  to  the  Pope, 
with  an  understanding  that  the  first  must  be  chosen^  even  if 
he  be  not  duly  qualified. 

This  custom  appears  to  be  immemorial,  and  to  have  been 
sanctioned  by  various  Pontifical  Briefs.  Every  subject  of 
the  Grand  Duke  had  to  obtain  the  permission  of  the  Govern- 
ment previously  to  applying,  in  any  matter  of  ecclesiastical 
jurisdiction,  to  the  Pope ;  and  every  Brief  or  Decree  ob- 
tained in  consequence  of  the  application  had  to  be  sanctioned 
by  the  Placet  or  **  Reginm  Exequatur  "  of  the  Sovereign, 
without  which  no  Papal  Brief,  Bull,  or  Decree  had  any 
judicial  validity  in  any  civil  or  temporal  matters. 

CCCLXXXVIII.  No  State  ever  more  strictly  resisted 
the  Papal  authority  than  Venice  (y).  She  excluded  eccle- 
siastics from  the  councils  and  public  employments  of  the 
State.  The  Government  of  her  church  was  divided  be- 
tween the  patriarchates  of  Venice  and  Aquileia. 

When  Sixtus  IV.  excommunicated  Venice  (z),  the  Council 
of  Ten  ordered  the  Patriarch  and  all  the  Venetian  clergy  to 
transmit,  unopened,  to  the  inquisitors  of  the  State  any  Bull 
that  might  be  addressed  to  them  by  the  Holy  See.  These 
commands  were  strictly  obeyed.  An  appeal  was  lodged 
with  the  tributary  Patriarch  to  a  future  Council,  from  the 
sentence  of '  excommunication.  The  Patriarch,  in  con- 
sequence of  the  appeal,  suspended  the  interdict,  and  sent  a 
summons  to  the  Pope  to  appear  before  a  future  Council. 

In  1754  the  Venetian  Senate  put  forth  a  decree  forbidding 
the  publication  of  any  Bull ;  and  in  the  same  year  expressly 
prohibited  Venetians  from  applying  to  Home  for  any  dis- 

(x)  See  especially  the  Circular  Letter  of  Duke  Leopold,  October  25, 
1797. 
(y)  Pari  Papers,  1816-17,  p.  106. 

(s)  Sismand  de  Sitnwndi,  Hist  des  Pip.  de  Vltd.  ii.  p.  235. 
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pensation  which  could  not  be  obtained  through  the  Bishop, 
and  from  applying  at  all  to  Borne  except  through  the 
Pish  op  (a). 

CCCLXXXIX.  Wiih  respect  to  Bavaria,  the  treaty 
which  regulates  the  relations  between  that  kingdom  and 
the  See  of  Rome   is    the   subsisting   Concordat  of  1817 

ih). 

It  begins  as  follows : — "  Sanctitas  sua  Summus  Pontifex 
^^  Pius  yil.^  et  Majestas  sua  Maximilianus  Josephus  Ba- 
'^  variaB  Rex,  debita  solicitudine  cupientes,  ut  in  iis  quae  ad 
^^  res  ecclesiasticas  pertinent  certus  stabilisque  in  fiavarias 

regno  terrisque  ei  subjectis  constituatur  ordo,  solemnem 
"  propterea  conventionem  inire  decreverunt." 

It  provides  for  the  nomination  of  Bishops  by  the  Crown 
to  be  followed  by  the  confirmation  of  the  Pope,  and  that 
the  prelates  shall  take  the  following  oath  on  their  installa- 
tion : — 

"  Ego  juro  et  promitto  ad  sancta  Dei  Evangelia  obedien- 
"  tiam  et  fidelitatem  Regise  Majestati :  item  promitto  me 
^'  nuUam  communicationem  habiturum,  nullique  consilio 
^^  interfuturum,  nullamque  suspectam  unionem  neque  intra 
^'  neque  extra  conservaturum  qusB  tranquillitati  publicse 
^^  noceat,  et  si  tam  in  Diococsi  mea  quam  alibi  noverim 
^'  aliquid  in  Statfls  damnum  tractari^  Majestati  suse  mani- 
«  festabo." 

CCCXC.  Contemporaneously  with  this  Concordat  was 
promulgated  what  is  called  the  "  Religion  Edict "  (c)  in  the 
Bavarian  Constitution  (Part  3,  pars.  68-9),  containing  these 
provisions : — 

"  58.  In  conformity  to  the  general  mandates  hitherto  ex- 
"  isting  in  the  royal  dominions,  no  laws,  ordinances,  nor 
"  other  regulations  issued  by  the  Church    shall   be  pro- 


(fl)  Pari  Papers,  1851,  p.  47. 

(6)  JEichhofm,  Kirchenrccht,  B.  iii.  Abschn.  i.  11,  p.  664. 
PhUlippSf  Kirchenrechtf  B.  iii.  Kap.  10,  Abechn.  146. 
(c)  This  Concordat  will  be  found  in  the  Appendices  to  the  works  of 
Eichhorn  and  Philltpps,  and  in  the  ParL  Pajyert*  of  1861. 
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*^  mulgated  and  carried  into  effect  without  the  sovereign 
^^  concurrence  and  sanction.  The  clerical  authorities  are 
"  bound,  after  receiving  the  Royal  sanction  for  the  promulga- 
'^  tion  {placet),  to  state  the  same  expressly  on  all  occasions, 
^^  at  the  outset  of  the  publication  of  the  ordinances  issued  by 
"  them. 

"  59.  Public  notices  issued  by  the  clerical  government, 
*^  which  refer  solely  to  the  priesthood  under  its  authority,  and 
*^  which  emanate  from  approved  and  universal  regulations, 
**  require  no  renewed  sanction.  This  placitum  regium  is 
"  accorded  by  the  King." 

In  1824  these  provisions  were  revised  and  extended  {d). 

CCCXCA.  The  gradual  absorption  of  the  various 
independent  States  of  Italy  into  the  one  kingdom  (e)  of 
Italy  has  taken  place  since  the  first  edition  of  this  work 
was  published.  They  have  been  so  incorporated  by  the 
wish  of  the  subjects  of  such  sovereignties,  so  far  as  that 
wish  can  be  ascertained  by  the  process  of  a  plebiscite.  The 
people  of  the  Roman  States,  finding  that  no  civil  reforms 
for  securing  their  liberties  could  be  obtained,  have,  in  the 
exercise  of  their  rights  as  freemen  and  Christians,  opposed 
their  doctrine  of  possumus  to  that  of  the  non  possumus  of 
the  Pope  (/).     The   question  is,  speaking  generally,  one 


(d)  See  a  remarkable  paper — The  Circular  of  I^nce  Hohenlohe  to  the 
Bavarian  Ministers,  dated  April  9, 1869,  as  to  the  Council  of  the  Vatican 
—p.  139  of  OffladeUe  Aktenstucke. 

Questions  submitted  thereupon  hy  the  Bavarian  Government  to  the  Catholic 
Universities  of  Munich  and  Wiirzbwff,  p.  140. 

Answer  of  the  Munich  Theological  Faculty,  p.  141. 

Memorandum  of  the  Minority  of  the  Munich  Theological  Facidty, 
p.  166. 

(e)  Vide  ante,  vol.  i.  p.  610. 

(/)  Ann.  des  D.  M.  1862-3,  p.  953. 

See  letter  of  May  20,  1862,  of  Napoleon  III.  to  M.  Thouvenel,  ex- 
pressing the  hope  that  the  Pope  would  reconcile  his  rule  with  modem 
ideas. 

''  L'int^rdt  du  Saint-Si^ge,  celui  de  la  religion,  exigent  done  que  le 
Pape  se  r^oncilie  avee  Tltalie,  car  ce  sera  se  r^ooncilier  avec  les  id^s 
mcidemes,  retenir  dans  le  giron  de  TEglise  200  millions  de  Gatholiques, 
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chiefly  of  Public  or  Constitutional  Law,  but  having  never- 
theless an  International  aspect  which  deserves  notice  in 
this  place. 

Cavour  (^),  in  his  note  of  1860^  addressed  to  the  Sardinian 
Minister  at  Berlin,  justified  the  incorporation  of  these  States, 


et  donner  k  la  religion  un  lustre  nouveau  en  montrant  la  foi  aeoondant 
les  progrte  de  rhumanit^.** 

Chi  July  II,  1871,  M.  Lemoinne  writes :  "  Le  manifests  de  M.  le  comte 
de  Gbambord  est  d'une  orthodoxie  irr^procbable.  Ce  n*est  point  sana 
raison  que  nous  avons  cm  pouvoir  comparer  ce  langage  k  celui  du  Syllabus. 
Chez  la  Royautd  comme  chez  la  Papaut^,  c'est  la  meme  affirmation 
absolue :  c'est  sur  les  deux  drapeauz,  ou  plutot  sur  le  drapeau  commun, 
la  meme  devise,  eint  ut  sunt,  out  non  sunt, 

''Le  tout  ou  rien  peut  encore  se  comprendre  dans  les  questions  de 
dogme,  celles  qui  se  disent  du  domaine  sumaturel.  Dans  les  questions 
d'affaires  humaines,  d'affaires  politiques,  c'est  la  devise  des  revolutions. 
De  meme  que  par  la  proclamation  de  Tinfaillibilite  le  Pape  a  mis  les 
Chretiens  dans  raltemative  du  servilisme  ou  de  la  separation,  Henri  V., 
en  arborant  le  drapeau  bleu,  vient  de  mettr^  les  Royalistes  dans  le  meme 
douloureux  dilemme.  Sans  doute  il  a  su  ce  qu'il  faisait,  et  il  a  voulu  le 
faire  ;  nous  ne  pouvons  que  constater." — John  Lemoinne. — Journal  des 
JDSbats,  July  11, 1871. 

(g)  "  En  effet  le  droit  public  de  tons  les  temps  a  reconnu  k  chaque 
nation  la  faculty  de  r^gler  ses  propres  destinies,  de  se  donner  des  in- 
stitutions conformes  k  ses  int^rets,  de  se  constituer,  en  un  mot,  de  la 
mani^re  qu'elle  juge  la  plus  propre  k  sauvegarder  la  security  et  la  pros- 
perity de  retat. 

''  Ce  droit  n*a  jamais  6t6  denonce  comme  contraire  aux  lois  Interna- 
tionales, n  en  est  meme  le  fondement,  car  s'il  etat  m^connu  ou  viole,  il 
n'y  aurait  plus  en  Europe  ni  ind^pendance  ni  liberte.** — Ann,  des  Deux 
Mondes,  1860,  p.  771. 

See  also  The  King  of  Sardinia's  Letter  to  Pius  IX,  Turin,  March  20, 
1860.    Ann,  Reg,  1860,  p.  179. 

The  Pope's  Answer,  April  2,  1860. — Protest  against  the  Usurpation 
which  is  being  accomplished,  to  the  loss  of  the  States  of  the  Church,  ^. 
i6«?.  pp.  280,281. 

September  7. — Cavour  to  Antonelli,  complaining  of  foreign  mercenary 
troops  in  the  service  of  the  Pontifical  Government 

Antonelli  replies,  '<  .  .  .  lawful  to  have  foreign  troops,  a  practice 
existing  indeed  at  the  present  moment  in  many  European  States,"  and 
appeals  to  the  Law  of  Nations, ''  under  whose  eegis  Europe  has  hitherto 
lived.'' 

Victor  EmmanuePs  Address  to  the  People  of  Southern  Italy,  Ibid,  p.  290. 

Lord  J,  RusseWs  Letter  to  Mr,  RusseUf  October  27, 1860,  p.  29d|  and 
to  Sir  J,  Hudson,  p.  294, 
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and  what  has  been  called  the  unification  of  Italy,  on  two 
grounds  :  first,  on  the  gi*ound  that  International  Law  always 
respected  Public  Law,  and  that  by  that  law  all  States 
possessed,  and  had  exercised,  the  right  of  choosing  the 
Government  which  they  thought  most  expedient  for  them- 
selves ;  secondly,  on  the  ground  that,  though  these  minor 
Italian  States  had  been  conferred,  so  to  speak,  on  certain 
Houses  or  persons,  such  treaties  had  been  always  subject, 
after  the  lapse  of  time,  to  revision ;  thirdly^  on  the  ground 
that  all  attempts  at  conciliation,  and  at  obtaining  good 
government  for  the  people,  had  been  tried  in  vain  with  the 
Papacy  and  the  Kingdom  of  the  Two  Sicilies,  as  well  as 
with  the  lesser  States  of  Central  Italy  (A). 

The  last  territory  of  the  Pope  (z)  has  now  been  added  to 


(h)  Upon  the  question  of  the  neceeeity  of  a  temporal  sovereignty  to 
secure  the  independence  of  the  Pope,  Gavaliere  Boncompagni  says,  with 
much  truth  and  force  (Diicorso  neUa  Cam,  dei  Dep.  p.  9) :  "  Ad  assicu- 
rargli  questa  independenza,  era  stato  instituito,  diceyano  essi,  lo  Stato 
del  Pontefice.  Questa  Sovranitlk  faceva  parte  del  diritto  puhlico  d'Europa, 
era  riguardata  come  in  guarantigia  del  Pontificato.  Quali  elementi  con- 
correvano  in  questa  Sovranita  F  Quali  erano  tra  cotesti  elementi  quegli 
che  assicuravano  V  independenza  del  Pontefice  P  II  Pontefice  ayeva  un 
territoriO;  ed  aveva  dei  sudditi :  questo  territorio  e  quei  sudditi  assicura- 
yano  forse  quella  lihertii  d'  azione,  che  tutti  i  Oattolici,  senza  eccezione, 
erano  disposti  a  consentirgli  P  Quella  liberta  d'  azione  che  il  Parlamento 
Italiano,  prima  la  Camera  dei  Deputati,  poi  il  Senato,  solennemente  ha 
dichiarato  di  yOlergli  mantenere  ?  era  forse  il  territorio,  erano  forse  i 
sudditi  che  V  assicurassero  P  No ;  anzi  il  possess©  di  quel  territorio,  la 
dominazione  su  que'  sudditi,  facevano  si  che  il  Vescoyo  di  Eoma,  capo 
della  Ohiesa  cattolica,  fosse  in  ima  condizione  peggiore  di  tutti  i  yescovi 
della  cristianiti  i  egli  solo  non  poteva  restare  nella  sua  sede,  se  non  ayeva 
attomo  a  sd  una  soldatesca  straniera  che  imponeva  la  sua  signoria  al 
popolo  Italiano."  Cf.  with  Antonelli's  letter  as  to  the  necessity  of  tem- 
poral dominion  to  the  Pope,  Pari,  Papers,  1870-1,  p.  108. 

(t)  Correspondence  relating  to  Borne  laid  before  Parliament,  1870-1. 

French  troops  recalled,  August  2, 1870. 

P.  20.  Historical  and  Political  Memorandums  by  Italian  Government, 
August  29, 1870. 

P.  59.    Plebiscite  of  Home  and  the  Provinces, 

Pp.  83,  84.  I^ench  BepMic.  M.  Senard  to  King  of  Italy :  "  Con- 
yention  of  September  16, 1864,  has  yirtually  ceased  to  exist,  September 
82, 1870.' 
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the  Kingdom  of  Italy.  The  immediate  consequence  of  this 
great  event  has  been  the  establishment  of  Rome,  the  City  of 
the  World,  as  the  capital  of  the  new  E[ingdom  of  Italy  (j). 
This  very  important  fact  has  necessitated  a  new  arrange- 
ment respecting  the  Papacy,  both  with  regard  to  the  sub- 
stantive and  separate  status  of  the  Pope  and  the  relative, 
and,  so  to  speak,  mixed  status  of  this  great  Religious  Latin 
Power,  with  regard  both  to  the  Kingdom  of  Italy  and  also 
to  those  other  States  of  Christendom  (A)  which  acknowledge, 
with  more  or  fewer,  greater  or  less,  limitations,  his  spiritual 
authority  in  their  territories. 

The  Pope  himself  maintained  that  no  part  of  his  territory 
has  ceased  de  jure  to  belong  to  him.  On  March  26, 
1860  (/),  he  issued  a  Bull  of  excommunication  against  all 
persons  who  had  taken  any  part  in  despoiling  the  Holy  See 
of  the  Patrimony  of  St.  Peter,  and  he  entirely  refused  to 


(j)  Vittorio  Emmanuele  U.  was  proclaimed  King  of  Italy  by  a  vote 
of  the  Italian  Parliament,  March  14, 1861.  {Ann.  des  D,  J*f.  1861,  p.  175). 
The  first  Oouncil  of  Italian  Ministers  under  the  King  in  the  Quirinal 
Palace  at  Rome  was  holden  July  3, 1871. 

ijc)  Belqiitm.— Brtjbsem:  Jidy  3,  1871.— In  to-day's  sitting  of  the 
Senate  Baron  Anethan,  replying  to  a  question  of  which  notice  had  been 
given,  said :  ''  As  regards  the  remoyal  of  the  Italian  Government  to  Eome, 
the  Eielgian  Government  was  not  called  upon  to  express  approval  or  dis- 
approval of  the  Italian  occupation  of  that  city.  All  we  had  to  do  was 
to  follow  the  usual  diplomatic  customs.  The  Minister  for  Foreign 
Affairs  gave  instructions  to  the  Belgian  representative  at  Florence  to 
follow  the  King  of  Italy,  wherever  he  might  go  to  establish  his  capitaL 
Belgium  will  have  two  legations  in  Italy,  one  accredited  to  the  King  and 
the  other  to  the  Pope." 

The  Senate  then  adopted  the  following  order  of  the  day:  '*The 
Senate,  satisfied  with  the  explanations  of  the  Minister  for  Foreign  Affairs, 
passes  to  the  order  of  the  day." 

This  course  has  been,  directly  or  indirectly,  adopted  by  other 
States. 

(I)  March  26, 1860.  Letters  Apostolic  of  His  Holiness  Pius  IX.  pro- 
nouncing the  major  excommunication  against  the  invaders  and  usurpers 
of  the  Pontifical  State  {Ann,  Reg,  1860.  Public  DocumentSy  p.  273)  : 
"  In  the  fraudulent  and  perverse  machinations  of  which  we  (the  Pope) 
complain,  the  foremost  actor  is  undoubtedly  the  Sardinian  Government," 
(p.  274). 


PAPAL   RELATIONS   WITH   ITALY.  473 

recognise  the  de  facto  authority  over  or  possession  of  these 
territories  by  the  King  of  Italy  (iw). 

Pius  IX.  did  not  recognise  the  new  Kingdom  of  Italy, 
and  spoke  of  it  as  the  Sub- Alpine  or  Sardinian  Govern- 
ment when  compelled  in  any  public  act  to  make  any  men- 
tion of  it,  and  he  treated  with  contempt  the  Statute  of 
Papal  Guarantees. 

The  arrangement,  therefore,  that  was  made  was  and  still 
seems  to  be  unilateral— that  is,  on  the  part  of  the  Italian 
Government  only.  It  is,  however,  fraught  with  most  impor- 
tant consequences  to  Italy  and  Europe  (w). 

The  new  statute  on  this  subject  which  became  part  of  the 
Italian  law  on  May  13,  1871,  is  divided,  as  will  be  seen, 
in  the  following  slight  sketch,  under  two  heads : — 

(1)  The  prerogatives  of  the  Pope  and  of  the  Holy  See  (o). 

(2)  The  relations  of  the  State  with  the  Church  {p). 
Under  the  first  head  the  inviolability  of  his  person  and 

the  marks  of  honour  due  to  a  Sovereign  are  secured  to  him. 
A  large  dotation  or  income,  and  various  residences,  are 
allotted  to  him.  He  is  allowed  to  receive  diplomatic  agents 
from  foreign  States,  and  to  send  such  to  them,  clothed  with 
all  the  immunities  incident  by  International  Law  to  the 
office  of  ambassador. 

Private  postal  and  telegraphic  communications  are  ac- 
corded to  him,  in  order  that  he  may  freely  communicate 
with  the  Episcopate  and  the  Catholic  world. 

(m)  I  do  not  think  that  the  possession  of  Avignon  has  ever  been  for^ 
midly  recognised  by  the  Pope,  or  the  claun  with  respect  to  it  abandoned. 

(n)  See  an  article  in  the  Pall  MaU  Gazette,  August  31, 1881. 

(o)  The  deputy  Mordini  appears  to  have  moved  (Feb.  16, 1870),  when 
this  statute  was  under  discussion :  "  La  Camera  dichiara  che  i  principii  e 
le  disposizioni  contenute  nella  presente  legge  non  debbono  form  are  sog^ 
getto  di  patti  internazionali  e  passa  alia  discussione  degli  Articoli." 

{p)  The  deputy  Corte  appeal's  to  have  moved,  as  an  addition  to  the 
first  article,  as  follows :  ''  La  presente  legge  non  h  appHcabile  che  a  quel 
cittadini  i  quali  dichiarano  di  professare  la  religione  cattolica  romana.'* 
Neither  of  these  propositions  seems  to  have  been  carried. — See  XVI. 
Sessione,  1870-1,  prima  della  XI,  Legislatura,  Camera  dei  Deputati,  16 
Feb.  1870. 
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Under  the  second  head^  all  legal  restrictions  on  the  asseni- 
bling  together  of  the  Catholic  Clergy  are  taken  away,  the 
peculiar  rights  of  the  Crown  in  Sicily  relative  to  ecclesias- 
tical matters  are  abandoned :  bishops  are  no  longer  to  swear 
allegiance  to  the  King.  The  exequatur  and  royal  placet 
are  for  the  most  part  abolished.  In  matters  of  spiritual 
and  ecclesiastical  discipline  there  is  to  be.,  on  the  one 
hand,  no  interference  on  the  part  of  the  civil  power ;  on 
the  other  hand,  no  coercive  jurisdiction  {esecuzione  coattd) 
is  conceded  to  the  spiritual  authority,  and  all  acts  done  by 
that  authority  contrary  to  the  laws  of  the  State  or  public 
orders,  or  injurious  to  the  rights  of  individuals,  are  nuU,  and 
in  certain  cases  may  be  punishable  by  the  penal  laws.  This 
Statute  of  Papal  Guarantees  is  not  an  International  Pact, 
but  a  Constitutional  Statute  of  the  Italian  Kingdom.  No 
other  State  is  a  party  to  it. 

On  June  7,  1871  (y),  a  further  statute  was  enacted 
altering  certain  articles  of  the  existing  penal  code  with 
respect  to  the  Clergy,  but  enacting  stringent  provisions 
against  those  who,  by  word,  writing,  or  deed,  incite  disobe- 
dience to  the  law  of  the  State. 

No  Bom  an  Catholic,  Catholic,  or  Protestant  State  has 
impugned  the  authority  of  the  Statute  of  Guarantees,  or 
proposed  or  threatened  to  intervene,  as  Austria  and  France 
have  formerly  done,  in  the  affairs  of  Italy,  in  order  to  main- 
tain the  territorial  and  temporal  status  of  the  Papacy ; 
although  this  intervention  was  loudly  invoked  in  the 
circular  of  Cardinal  Antonelli  in  1859  to  the  Foreign 
Courts  (r),  and  was  repeated  in  the  Papal  Encyclic,  May  15, 
1871 — "  EflSciat  Deus  ut  Principes  terrae,  quorum  maxime 
^^  interest  ne  tale  usurpationis  quam  Nos  patimur  ezemplum 
'^  in  pemiciem  omnis  potestatis  et  ordinis  statuatur  et  vigeat^ 
^^  ima  omnes  animorum  et  voluntatum  consensione  jungantur, 


(q)  Gazzetta  Ufficiale  del  6  Giugno  1871.    II  Rinnovamento  CattoUeo^ 
Ann.  1,  Fascicolo  xviii.  21  Giugno  1871,  p.  485. 
(r)  Ann.  Reg.  1869. 
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**  ac  Bublatifl  discordiis,  sedatis  rebellionnm  perturbationibus, 
'^  disjectis  exitialibus  sectarum  consiliis^  conjunctam  operam 
"  navent  ut  restituantur  huic  S.  Sedi  sua  jura,  et  cum  iis 
"  visibili  Ecclesiae  capiti  sua  plena  libertas,  et  civili  societati 
**  optata  tranquillitas  " — and  in  a  subsequent  Encyclic,  June 
4,  1871 — the  Pope  records  with  pleasure,  how,  when  driven 
out  of  Borne,  he  was  replaced,  not  hj  the  Romans,  or  his 
subjects,  but  by  the  armed  force  of  Catholic  Princes. 

He  then  speaks  of  '^  a  powerful  neighbour  "  haying  sur- 
passed the  impudence  of  the  Prodigal  Son  in  the  Gospel  by 
haying  taken  posseesion  of  Borne  (s). 


(s)  As  to  the  relations  of  the  Papacy  with  foreign  Qoyeminents,  the 
Kingdom  of  Italy,  and  the  annexation  of  Home  to  it,  see : 

Report  from  Committee  on  regulation  of  Roman  Catholics  in  Foreign 
Countries,  1816-17,  reprinted  .in  1852. 

Report  of  the  Select  Committee  appointed  to  inquire  into  the  state  of 
Ireland,  1825  (especially  the  examination  of  the  Right  Rev.  James 
Doyle,  D.D.  and  the  Most  Rev.  Dr.  Murray). 

Correspondence  respecting  the  Relations  between  foreign  Qovemments 
and  the  Court  of  Rome,  1851, 

Correspondence  respecting  the  Afibirs  of  Rome,  1870-71. 

The  reports  of  the  Debates  in  the  Camera  dei  Deputati,  and  in  the 
Senate  del  Regno,  published  at  Florence,  1870-71. 

Sessione  1870-71,  prima  della  XI.  Legislatura.     Camera  dei  Deputati. 

Documenti  Diplomatici  rdativi  alia  Questione  Itomana,  commimicati 
tUd  Ministro  degli  Affari  Esteri  (Visconti  Venoita),  ndla  tomata  del 
Decemhre  19, 1870. 

The  Oaszetta  Ufflciale  del  Regno  cf  Italiay  May  15, 1871,  contains  the 
statute  which  governs  the  relations  of  the  Papacy  with  the  Italian 
Kingdom. 

The  Oasxetta  Ufficitde  of  June  6, 1871,  contains  a  further  law  as  to  the 
relations  of  the  priesthood  with  the  Italian  civil  authorities  and  Govern- 
ment.   See  also  11  Jtinnovatnenio  Cattolico,  An.  1,  21  Qiugno  1871. 

Le  OtMrantiffie  aUa  Sede  Pontifida.  Discorso  pronunziato  dal  Cavaliere 
Boncompagni  nella  Camera  dei  Deputati  add!  25  Gennaio  1871.   Firenze. 
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CHAPTER  VIIL 

THE  INTERNATIONAL  RELATIONS  OF  THE  PAPACY  WITH 
FOREIGN  STATES  IN  WHICH  A  PROTESTANT  CHURCH  IS 
ESTABLISHED — BULLJE  CIRCUMSCRIPTIONUM  (a). 

CCCXCI.  The  territorial  changes  in  Europe  (J),  and, 
indeed,  in  the  world,  which  followed  upon  the  Treaty  of 
Vienna,  brought  the  Roman  See  into  immediate  contact  with 
Protestant  States,  with  which  it  had  hitherto  had  no  relations. 
By  that  treaty,  territories  inhabited  for  the  most  part  by 
Roman  Catholics,  accustomed  to  acknowledge  the  supremacy 
of  the  Pope  as  an  indispensable  part  of  their  religious  beliefs 
were  transferred  to  Sovereigns  who  had  always  considered 
the  rejection  and  denial  of  his  authority  as  necessary  for  the 
political  and  religious  welfare  of  their  dominions.  Rome  had 
no  longer  to  deal  exclusively  with  those  Princes  who  bore, 
as  their  proudest  distinctions,  the  religious  titles  which  she 
had  conferred  upon  tjiem.  Her  intercourse  was  no  longer 
to  be  confined  to  His  Most  Christian  Majesty,  The  Catholic 
King,  His  Most  Faithful  Majesty,  or  His  Apostolical 
Majesty. 

The  Duke  of  Muscovy,  whom  Rome  had  not  long  ago 
regarded  with  Chinese  indifference  as  an  outer  barbarian, 
had  become  one  of  the  most  powerful  European  potentates, 
uniting  to  his  ancient  title  of  Chief  of  the  Greek  Church, 
that  of  Protector  of  ten  millions  of  Roman  Catholic  Poles. 


(a)  Be  Pradtj  Les  Quatre  Concordats,  t.  i.  Avant'propoa. 

(b)  TTo^ar,  B8.  42, 43,  as  to  the  Greek  Chuich. 
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The  King  of  Prussia  (c),  whom  fifty  years  ago  Rome  had  still 
addressed  as  the  Marquis  of  Brandenburg,  had  grown  into 
a  powerful  monarch  in  fact  as  well  as  name;  and  had 
added  to  his  compact  military  State  two  ecclesiastical  elec- 
torates, besides  Prince  Bishoprics,  abbeys,  and  chapters. 

The  Protestant  Stadholder  of  Holland  had  become 
possessed  of  that  ancient  inheritance  of  the  Catholic  Sove- 
reigns, the  Belgic  provinces,  and  of  the  Prince  Bishopric  of 


(c)  On  August  24,  1870,  tlie  following  correspondence  took  place 
between  the  Pope  and  King  William  of  Prussia : — 

Letter  from,  the  Pope. 

"  Your  Majesty, — In  the  present  grave  circumstances  it  may  perhaps 
appear  to  you  an  unusual  thing  to  receiye  a  letter  from  me ;  but  as  Vicar 
on  the  earth  of  the  Gk)d  of  peace,  I  cannot  do  less  than  offer  you  my 
mediation.  It  is  my  desire  to  witness  the  cessation  of  warlike  prepara- 
tions, and  to  put  a  stop  to  the  evils  which  are  their  inevitable  consequence. 
My  mediation  is  that  of  a  sovereign  who,  in  his  quality  of  king,  can,  by 
reason  of  the  smaUness  of  his  territory,  inspire  no  feeling  of  jealousy,  but 
who  nevertheless  shall  inspire  confidence  by  the  moral  and  religious  in- 
fluence which  he  personifies. 

"  May  God  lend  his  ear  to  my  wishes,  and  listen  also  to  those  which  I 
form  for  your  Majesty,  to  whom  I  desire  to  be  united  in  the  bonds  of 
mutual  charity. 

''  The  Vatican,  July  22, 1870.  Pixrs,  P.P.  IX. 

"  P.S. — ^I  have  written  in  the  same  terms  to  His  Majesty  the  Emperor 
of  the  French." 

Answer  of  the  King  of  Prussia, 

"  Most  August  Pontiff, — I  have  not  been  surprised,  but  profoundly 
moved,  in  reading  the  touching  words  traced  by  your  hand  to  cause  the 
voice  of  the  God  of  peace  to  be  heard.  How  could  my  heart  refuse  to 
listen  to  so  powerful  an  appeal  ?  God  is  my  witness  that  neither  I  nor 
my  people  have  desired  or  provoked  this  war.  In  obeying  the  sacred 
duties  that  God  imposes  on  sovereigns  and  on  nations,  we  take  up  the 
sword  to  defend  the  independence  and  the  honour  of  our  country,  and 
we  shall  ever  be  ready  to  lay  it  down  at  the  moment  that  those  treasures 
are  safe  guarded.  If  your  Holiness  could  offer  me,  on  the  part  of  him 
who  has  so  unexpectedly  declared  war  against  us,  the  assurance  of  sin- 
cerely pacific  dispositions,  and  guarantees  against  the  repetition  of  a 
similar  attempt  against  the  peace  and  tranquillity  of  Europe,  it  will  cer- 
tainly not  be  I  who  shall  refuse  to  receive  them  from  the  venerable  hands 
of  your  Holiness,  united  as  I  am  with  you  by  the  bonds  of  Christian 
charity  and  of  a  sincere  friendship.  Williak." 
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Li^ge.  Passing  by,  therefore,  the  revolutions  of  Boman 
Catholic  Southern  America,  in  Europe  alone  a  new  order 
of  things  had  arisen,  to  which  the  application  of  Papal  claims 
was  a  matter  of  great  novelty  and  nicety,  not  the  less  so  on 
account  of  the  remarkable  circumstances  connected  with 
the  Pope  himself.  For  he  did  not  pretend  to  be  ignorant  of 
a  fact  patent  to  the  world,  namely,  that  his  restoration  to 
Rome  was  mainly  owing  to  the  energies  and  the  arms  of 
schismatical  and  heretical  powers ;  that  Russia  and  Prussia 
— and,  above  all,  excommunicated  England — had  been  the 
principal  instruments  in  redeating  him  upon  the  pontifical 
throne,  from  which  he  had  been  dragged  by  Roman  Catholic 
France. 

CCCXCII.  The  first  remark  which  is  of  importance,  the 
object  of  this  work  being  considered,  is,  that  the  Papal  See 
has  entered  into  no  convention^  strictly  speaking,  with  any 
non-Roman-Catholic  State.  Before  the  year  1850,  the 
only  Concordat  since  the  Treaty  of  Vienna  which  had  been 
entered  into  was  one  with  Bavaria  (d)  in  1817. 

The  communications  between  the  Roman  See  and  the 
Protestant  States  of  Germany  have  assumed  the  form  of 
edicts  on  the  part  of  the  Pope,  with  respect  to  the  creation, 
restoration,  and  general  adjustment  of  dioceses,  entitled 
"  Bullae  Circumscriptionis ;  "  and  on  the  part  of  the  State  a 
recognition  of  these  Bulls  in  a  domestic  law  or  statute  sub- 
sequently promulgated. 

CCCXCIII.  {e)  To  this  adoption  of  the  regulations  of 
Rome  by  the  placet  of  the  territorial  power,  German  jurists 
are  careful  not  to  ascribe  that  binding  power,  for  the  future, 
which  is  inherent  in  a  Treaty  or  Concordat.  The  acts  of 
the  State,  which  clothe  these  Papal  edicts  with  the  cha- 


*   (d)  Eichhomy  Kirchetirechtf  I.  Band,  B.  ii,  Abschn.  ii.  c.  1. 

PhiUippB,  Kirchenrecht^  3,  523,  for  the  status  of  the  Koman  Catholic 
Cliurch,  generally,  in  Germany. 

(e)   vide  JEichhorrij  supra, 

Kliiher,  Oeffmt,  Recht  des  Deutschen  Bundes,  Th.  2,  s.  420. 

PhillippSf  3,  677,  678,  679,  complMns  of  this  construction. 
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racter  of  municipal  law,  emphatically  recite  that  their  force, 
as  such,  is  derived  from  the  Sovereign  who  promulgates 
them ;  and  the  Bulls  relating  to  Prussia  and  Hanover  recited 
that  they  had  been  framed  with  the  acquiescence  and  consent 
of  the  Sovereign. 

CCCXCIV.  The  Bulla  Circumscriptionis  for  Prussia  is 
known  by  the  title  "  De  Salute  "  (/),  the  words  with  which 
the  instrument  begins;  it  was  accompanied  by  a  letter 
beginning  "  Dilecti  filiL"  In  both  documents  the  approba- 
tion of  the  King  of  Prussia  was  recited.  This  Bull  was 
sanctioned  by  a  Cabinet  order  of  the  King  of  Prussia  (ff). 

(J)  The  Bull  is  g^yen  at  length  in  the  Appendices  to  Eichhom  and 
PhillippSf  and  in  the  Pari.  Papers.    See  below. 

(ff)  "  Berlin,  August  23, 1821. 

'*  Whereas  the  Papal  Bull  submitted  to  me  by  you,  which  begins  with 
the  words  '  De  salute  animarum,'  and  is  dated  Home,  the  16th  of  July  of 
this  year  (xvii.  Cal.  Aug.),  agrees  in  its  essential  contents  with  that 
arrangement  which  was  entered  into  on  the  25th  of  March  of  this  year 
respecting  the  establishment,  endowment,  and  limits  of  the  archbishoprics 
and  bishoprics  of  the  Catholic  Church  in  the  State,  and  of  all  subjects 
haying  reference  thereto,  and  which  was  already  sanctioned  by  me  on  the 
9th  of  June  of  this  year,  I  will  hereby  giye,  on  your  proposal— also  to  the 
essential  contents  of  this  BuU,  namely,  to  what  concerns  the  enactments 
respecting  things  haying  reference  to  the  before-mentioned  subjects — my 
royal  approyal  and  sanction,  by  yirtue  of  which  these  enactments  are  to 
be  obseryed  as  the  binding  statute  of  the  Catholic  Church  of  the  State,  by 
all  those  whom  it  concerns. 

**  This,  my  royal  approyal  and  sanction,  I  giye  in  yirtue  of  my  soyereign 
rights,  and  without  prejudice  to  these  rights,  as  well  as  to  all  my  subjects 
of  the  Eyangelical  Church  of  the  State. 

"  Accordingly,  this  Bull  is  to  be  printed  in  the  Collection  of  Laws,  and 
the  Ministry  of  Ecclesiastical  Laws  is  to  take  care  of  its  execution. 

"(Signed)        Frederic  Williah. 
"  To  the  State  Chancellor,  Prince  yon  Hardenberg." 
— PflW.  Papers,  1851,  p.  169. 

The  relations  between  Prussia  and  the  Pope  are  still  in  an 
imsettled  condition.  For  the  history  of  this  subject,  since  1878, 
the  following  authorities  should  be  consulted:  Die  PreuMtschefQ, 
Kirehenffesetze,  for  the  years  1873, 1874, 1875, 1876,  1878, 1880;  with  the 
Commentary  of  Dr.  P.  HinschiuSf  published  at  Berlin  and  Leipzig. 
These  laws  go  by  the  name  of  the  "  Falk  Laws,"  haying  been  introduced 
into  the  Prussian  Parliament  by  the  "  Kultus-Minister,"  Dr.  Falk.  There  is 
only  one  law  amongst  these  that  applies  to  the  whole  of  the  German 
Empire;  all  the  others  are  merely  Prussian.     See  also:  Jahrbuch  fur 
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The  Bulla  circumscriptionis  for  Hanover  bore  date 
March  26^  1824,  and  begins^  ^^  Imperio  Romanorum'  Ponti- 
"  ficium ; "  it  recites  that  Pius   YII.  had  considered  the 


Gesetzffdninff  vnd  VertDoltung  des  DeuUchen  Reichs;  Annual  lUgider^ 
1872,  pp.  240-7 ;  1878,  pp.  193-6 ;  1874,  pp.  226-9. 

In  1873  a  correflpondence  took  place  between  William,  King  of  Pruflsia, 
who  had  become  the  Emperor  of  Germany,  and  the  Pope.  On  August  7, 
1878,  the  Pope,  Pius  IX.,  wrote  to  the  Emperor  as  follows : — 

**Your  Majesty, — ^The  measures  which  have  been  adopted  by  your 
Majesty's  Government  for  some  time  past  all  aim  more  and  more  at  the 
destruction  of  Catholicism.  When  I  seriously  ponder  over  the  causes 
which  may  have  led  to  these  very  hard  measures,  I  confess  that  I  am 
unable  to  discover  any  reasons  for  such  a  course.  On  the  other  hand,  I 
am  informed  that  your  Majesty  does  not  countenance  the  proceedings  of 
your  Government,  and  does  not  approve  the  harshness  of  the  measures 
adopted  against  the  Catholic  religion.  If,  then,  it  be  true  that  your 
Majesty  does  not  approve  thereof-r  and  the  letters  which  your  August 
Majesty  has  addressed  to  me  formerly  might  sufficiently  demonstrate  that 
you  cannot  approve  that  which  is  now  occurring — if,  I  say,  your  Majesty 
does  not  approve  of  your  Government  continuing  in  the  path  it  has  chosen 
of  further  extending  its  rigorous  measures  against  the  religion  of  Jesus 
Christ,  whereby  the  latter  is  most  injuriously  affected — will  your 
Majesty,  then,  not  become  convinced  that  these  measures  have  no  other 
effect  than  that  of  undermining  your  Majesty's  own  throne  ?  I  speak 
with  frankness,  for  my  banner  is  truth ;  I  speak  in  order  to  fulfil  one  of 
my  duties,  which  consists  in  telling  the  truth  to  all,  even  to  those  who  are 
not  Catholics — for  every  one  who  has  been  baptized  belongs  in  some  way 
or  other — which  to  define  more  precisely  would  be  here  out  of  place — 
belongs,  I  say,  to  the  Pope.  I  cherish  the  conviction  that  your  Majesty 
will  receive  my  observations  with  your  usual  goodness,  and  will  adopt  the 
measures  necessary  in  the  present  case.  While  offering  to  your  Most 
Ghracious  Majesty  the  expression  of  my  devotion  and  esteem,  I  pray  to 
God  that  lie  may  enfold  your  Majesty  and  myself  in  one  and  the  same 
bond  of  mercy. 

*'  (Signed)  Pio." 

On  September  8  the  Emperor  replied  as  foDows : — 

''  I  am  glad  that  your  Holiness  has,  as  in  former  times,  done  me  the 
honour  to  write  to  me.  I  rejoice  the  more  at  this,  since  an  opportunity 
is  thereby  afforded  me  of  correcting  errors  which,  as  appears  from  the 
contents  of  the  letter  of  your  Holiness  of  August  7,  must  have  occuired 
in  the  communications  you  have  received  relative  to  German  affairs,  if 
the  reports  which  are  made  to  your  Holiness,  respecting  German  questions 
only,  stated  the  supposition  that  my  Government  enters  upon  a  path  of 
which  I  do  not  approve. 

**  According  to  the  constitution  of  my  States,  such  a  case  cannot  happen, 
since  the  laws  and  Government  measures  in  Prussia  require  my  consent 
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matter^  and  proceeds,  ^'  re  propterea  collata  ciun  Serenissimo 
'^  Georgio  Quarto  regnorum  Magn®  Britannise  et  Hibemlse 
^'  unitorum  necnon  Hannoverse  Eege,"  &c*     This  Bull  was 


as  sovereign.  To  my  deep  sorrow,  a  portion  of  my  Catholic  subjects  have 
organised  for  the  past  two  years  a  political  party,  which  endeavours  to 
disturb,  by  intrigues  hostile  to  the  State,  the  religious  peace  which  has 
existed  in  Prussia  for  centuries.  Leading  Catholic  priests  have  unfor- 
tunately not  only  approved  this  movement,  but  joined  in  it  to  the  extent 
of  open  revolt  against  existing  laws.  It  will  not  have  escaped  the  obeer- 
yation  of  your  Holiness  that  dmilar  indications  manifest  themselves  at 
the  present  time  in  several  European  and  some  trans-Atlantic  States.  It 
is  not  my  mission  to  investigate  the  causes  by  which  the  clergy  and  the 
faithful  of  one  of  the  Christian  denominations  can  be  induced  actively  to 
assist  the  enemies  of  all  law ;  but  it  certainly  is  my  mission  to  protect 
internal  peace,  and  preserve  the  authority  of  the  laws  in  the  States  whose 
government  has  been  entrusted  to  me  by  God.  I  am  conscious  that  I 
owe  hereafter  an  account  of  the  accomplishment  of  this  my  kingly  duty. 
I  shall  maintain  law  and  order  in  my  States  against  all  attacks,  as  long  as 
Qod  gives  me  the  power ;  I  am  in  duty  bound  to  do  it  as  a  Christian 
monarch,  even  when,  to  my  sorrow,  I  have  to  fulfil  this  rojal  duty  against 
servants  of  a  Church  which,  I  suppose,  acknowledges  no  less  than  the 
Evangelical  Church  that  the  commandment  of  obedience  to  secular  autho- 
rity is  an  emanation  of  the  revealed  will  of  Qod.  Many  of  the  priests  in 
Prussia  subject  to  your  Holiness  disown,  to  my  regret,  the  Christian 
doctrine  in  this  respect,  and  place  my  Government  under  the  necessity, 
supported  by  the  great  majority  of  my  loyal  Catholic  and  Evangelical 
subjects,  of  extorting  obedience  to  the  law  by  worldly  means.  I  willingly 
entertain  the  hope  that  your  Holiness,  upon  being  informed  of  the  true 
position  of  afiaii-s,  will  use  your  authority  to  put  an  end  to  the  agitation, 
carried  on  amidst  deplorable  distortion  of  the  truth  and  abuse  of  priestly 
authority.  The  religion  of  Jesus  Christ  has,  as  I  attest  to  your  Holiness 
before  God,  nothing  to  do  with  these  intrigues,  any  more  than  has  truth, 
to  whose  banner,  invoked  by  your  Holiness,  I  imreservedly  subscribe. 
There  is  one  more  expression  in  the  letter  of  your  Holiness  which  I  cannot 
pass  over  without  contradiction,  although  it  is  not  based  upon  the  previous 
information  but  upon  the  belief  of  your  Holiness— namely,  the  expression 
that  everyone  that  has  received  baptism  belongs  to  the  Pope.  The 
Evangelical  creed,  which,  as  must  be  known  to  your  Holiness,  I,  like  my 
ancestors  and  the  majority  of  my  subjects,  profess,  does  not  permit  us  to 
accept  in  our  relations  to  God  any  other  mediator  than  our  Lord  Jesus 
Christ  The  difierence  of  belief  does  not  prevent  me  living  in  peace  with 
those  who  do  not  share  mine,  and  offering  your  Holiness  the  expression 
of  my  personal  devotion  and  esteem,  I,  &c. 

(Signed)       "William." 
-^Annual  EegUter,  1873,  pp.  193-5. 

VOL.  II.  I  I 
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ratified  by  a  royal  sanction  of  George  IV.,  dated  from 
Carlton  House  in  England  (A). 

CCCXCV.  According  to  the  Law  of  Hanover  (i),  all 
Bulls  and  Briefs  required  the  Royal  placet^  unless  they 
related  solely  to  spiritual  matters,  and  if  they  did  they  were 
to  be  brought  under  the  supervision  of  the  King.  The 
B^man  Catholic  Bishops  of  Hanover  took  a  very  stringent 
oath  of  fidelity  to  the  Crown  (j). 


(h)  Pari  Paper$,  1851,  pp.  00-102. 

See  Appendices  to  Eichhom  and  PhiUipps  for  the  Bull. 

(f)  Pari.  Papers,  1851,  p.  89. 

(J)  "  FORK  OF  OATH  OF  AXLEGIANCE  TO  BE  TAKES  BY  ROXAIT  CATHOLIC 
BISHOPS  IN  HAN0Y2B. 

''I,  N.N.,  Bishop  of  Hildesheim  and  Administrator  of  Osnahriick, 
swear,  &c.  &c.,  on  oath  before  the  Almighty  and  All-knowing  God, 
that,  after  hayings  been  promoted  to  the  dignity  of  Bishop  of  Hildeshenn 
and  nominated  Administrator  of  the  IHocese  of  Osnabriick,  I  will  be  true, 
devoted,  obedient,  and  subject  to  his  Majesty,  Ernest  Augustus  King  of 
Hanover,  Royal  Prince  of  Great  Britain  and  Ireland,  Duke  of  Cumberland, 
Duke  of  Brimswick  and  Liineburg,  &c.,  my  most  gracious  King  and  Ruler 
of  the  land,  and  to  his  illustrious  legal  successors  in  the  Government.    I 
will  promote  to  the  best  of  my  power,  in  the  practical  circle  allotted  to 
me,  what  may  advantage  his  Majesty  and  the  common  welfare  (avoiding 
injury  and  disadvantage) ;  and  truly  and  conscientiously  attend  to  my 
episcopal  office,  and  my  episcopal  administration.    I  will  take  paiiis  to 
lead  a  worthy  and  irreproachable  life,  and  most  zealously  will,  above  all, 
be  anxious  that  Christian  knowledge  and  true  piety,  joined  with  reverence 
towards  the  head  of  the  State  and  love  to  the  fatherland,  shall  take  deep 
root  and  blossom  with*vigour  in  the  ecclesiastics  and  laymen  entrusted  to 
my  direction,  and  especially  also  in  the  growing  youth.    I  will  therefore 
not  suffer  or  allow  that  priests  or  other  ecclesiflstics  imder  my  control 
shall  teach  or  act  in  a  contrary  sense  or  spirit,  or  otherwise,  by  word  or 
deed,  lead  astray  the  fidelity  of  the  subjects,  and  their  loyalty  to  their 
King  and  fatherland;    and  should  I  get  knowledge  that  anywhere, 
within  or  without  my  diocese,  anything  should  be  intended  whidi  could 
threaten  with  danger  his  Majesty  the  King,  his  dignity  and  rights,  as 
well  as  the  security,  peace,  and  welfare  of  the  State,  I  will  make  inune- 
diately  a  faithful  report  thereof.     At  the  same  time  I  declare  hereby  that 
I  thoroughly  understand,  and  will  cause  to  be  imderstood,  the  oath  which 
I  have  to  tender  to  his  Holiness  the  Pope,  as  Head  of  the  Catholic 
Church,  before  entering  my  office,  and  especially  the  clause  in  this  oath 
which  purpoiis, '  Heec  omnia  et  singula  et  inviolabilins  observabo,  quo 
certior  sum,  nihil  in  illis  contineri,  quod  juramento  fidelitatis  meae  erga 
Regem  HannoverisB  ej  usque  ad  throuum  successores  debit®  adversari 
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CCCXCVI.  The  relations  of  the  Papal  See  with  the 
Provinces  of  the  Upper  Rhine  have  been  less  easily  arranged. 

On  March  24,  1818  (A),  Wiirtemberg,  Baden,  the  two 
Hesses,  Mecklenburg,  Nassau,  Oldenburg,  the  Grand- 
Ducal  and  Ducal  Houses  of  Saxe,  Liibeck,  Bremen,  Frank- 
fort, and  Hamburg,  put  forth  a  Latin  declaration,  which 
they  subsequently  denominated  "  Magna  Charta  Libertatis 
^'  Ecclesias  Catholic®  Komanse,'' founded  upon  the  principles 
of  the  German  Princes'  Concordat  of  1446,  upon  the  reso- 
lutions of  the  Archbishops  at  Ems  {die  Emser  Punktation) 
and  the  Austrian  constitution  of  the  Church  under  Joseph  II. 

This  declaration  was  resisted  and  replied  to  by  the  Pope, 
who  subsequently,  in  August  1821,  promulgated  a  "  Bulla 
'^  circumscriptionis  Dioecesium  Provinciss  Ecclesiasticae  supe- 
^^  rioris  Bheni,"in  which  he  recited  that  the  Sovereigns  of  the 
territories  above  mentioned  had  sent  ambassadors  to  Rome 
to  arrange  matters  respecting  the  foundation  and  dotation  of 
certain  Bishoprics;  '^ast  cum  res  omnes  ecclesiasticss,  de 
^^  quibus  actum  fuit,  conciliari  minime  potuerint."  His 
Holiness  was  therefore  compelled  to  make  ecclesiastical 
arrangements  for  the  faithful  in  these  countries,  in  the  hope 
that  the  rulers  of  them  would  be  brought  to  a  better  mind. 
This  bull  begins,  ^^Provida  solersque" 

The  Sovereigns  of  the  provinces  replied  by  a  "  Kirchen- 
"  pragmatik,^^  in  which  the  former  resolutions  were  embodied. 

On  April  11,  1827,  the  Pope  promulgated  a  "Bulla 
"  erectionis  Dicecesium  Provincise  Ecclesiasticse  Superioris 
**  Rheni,"  beginning,  "  Ad  dominici  gregia  custodiam  "  (i). 


possit ; '  that  I  do  not  consider  myself  in  any  other  sense,  hy  this  said 
oath  of  consecration,  bound  to  an  act  or  omission  of  any  kind  which 
would  be  against  my  duty  as  a  subject,  and  the  oath  of  allegiance,  devo- 
tion, and  subjection  which  I  have  tendered  to  his  Majesty  my  most 
gracious  King  and  Ruler  of  the  land.  All  this  I  swear,  vow,  and  declare, 
so  help  me  God,  and  His  holy  Word."— Par/.  Papers,  1861,  p.  103. 

{k)  PhilUpps,  iii.  529. 

(/)  See  PhillippSf  Band  iii.  and  JSichhorUf  ii.  App.  for  these  Bidls  ;  and 
Pm'L  Papers,  1861.  "Further  Correspondence,^  &c.,p,  2r  ITesso-Cassd, 
Nassau,  &c. 

I  i2 
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In  this  instrument  the  Sovereigns  of  the  respective  terri- 
tories were  allowed  the  power  of  objecting  to  any  one  of 
the  candidates  for  the  episcopal  and  archiepiscopal  sees ;  and 
a  hope  was  expressed  that  thej  would  be  benevolent 
towards  their  Catholic  subjects^  who  would  be  most  loyal  to 
them. 

CCCXCYIL  These  Bulls  were  finally  admitted  by  the 
respective  governments^  it  being  declared  ''that  nothing 
''  therein  contained  shall  be  construed  or  considered  as  inter- 
"  feriug  with  the  rights  of  the  Sovereign,  opposed  to  the 
''  laws  and  ordinances  of  the  land,  the  archiepiscopal  and 
''  episcopal  privileges,  or  the  rights  of  the  Evangelical  Con- 
"  fession  and  Church  "  (m). 

Moreover,  on  January  30,  1830,  the  Governments  of 
the  States  to  which  these  Bulls  were  applicable,  promulgated 
'^  an  ordinance  relative  to  the  exercise  of  the  sovereign  right 
''  of  protection  and  superintendence  over  the  Catholic 
"  Church."  It  recited  the  Bulls,  and  proceeded :  "  now 
''  that,  in  consequence  of  the  agreement  made  {geiroffenen 
'^  Abrede)  with  the  Boman  Court,  the  episcopal  sees  and 
"  Cathedral  Chapters  of  this  Church  province  are  entirely 
''  filled,  and  they  have  entered  upon  the  exercise  of  the 
''  authorities  connected  therewith,  we  are  induced,  in  con- 
"  currence  with  the  ojiher  Governments  in  the  Upper  Bhine 
*^  Province,  to  publish  and  make  known  the  following 
^^  ordinances  for  the  maintenance  of  our  right  of  protection 
*^  and  superintendence  over  the  Catholic  Church  in  our 
"  dominions." 

Then  follow  thirty-nine  Articles,  in  none  of  which  the 
Boman  See  is  mentioned,  except  in  the  fifth,  which  declares 
that  all  Boman  Bulls  and  Briefs  must  receive  the  sanction  of 
the  Sovereign,  and  that  Bulls  which  have  received  it  are  only 
binding  so  long  as  nothing  contrary  to  them  shall  have  been 
enacted  by  the  State :  that  the  sanction  of  the  State  is 


(m)  Phillippe,  ill.  632. 

Pari,  Papers,  1851.    "  Further  Correspondence,^*  &c.,  p.  8. 
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necessary  not  only  for  present,  but  for  former  Papal  ordi- 
nances, if  it  be  intended  to  use  them.  Otherwise  all  reference 
to  "  foreign  "  authority  is  forbidden,  and  the  "  Metropolitan  " 
is  spoken  of  throughout  as  the  ecclesiastical  superior. 

By  Article  3 — "  Every  State  exercises  its  inalienable 
"  sovereign  right  of  protection  and  superintendence  (Majes- 
"  tatsrechte  des  Schutzes  und  der  Oberaufsicht)  over  the 
"  Church  to  its  full  extent" 

By  Article  8 — "  The  Metropolitan  constitution  is  re-esta- 
**  blished  according  to  its  original  intention,  and  the  exercise 
'*  of  the  Metropolitan  rights  belonging  to  the  Archbishop 
*'  are  under  the  united  protection  of  the  collective  States." 

By  Article  10 — "  The  Church  disputes  (kirchliche  Streit- 
"  sacken)  of  Catholics  may  in  no  case  be  carried  out  of  the 
**  province,  or  before foreiffn  judges;  and  therefore,  in  their 
"  respect,  the  necessary  regulations  will  be  made." 

By  Article  15 — "No  ecclesiastic  can  be  elected^ Bishop 
"  who  is  not  a  German  by  birth  and  a  citizen  of  the  State  in 
"  which  the  vacant  episcopal  see  is  situated,  or  of  one  of  the 
"  States  which  have  united  to  form  such  diocese." 

By  Article  16 — "  The  Bishop-elect  is  to  apply  to  the 
"  Superior  of  the  Church  for  information  immediately  after 
"  the  election.  Prior  to  consecration  he  is  to  take  the  oaths 
^^  of  fidelity  and  obedience,  in  his  quality  of  Bishop,  to  the 
"  Sovereign  of  the  country." 

By  Article  17 — "  After  having  received  consecration, 
"  the  Bishop  enters  into  fuU  exercise  of  the  rights  and  duties 
*'  connected  with  the  episcopacy,  and  the  Governments  will 
"  not  suifer  him  to  be  impeded ;  on  the  contrary,  they  will 
**  eifectually  protect  him." 

By  Article  22 — "  Taxes  or  rates,  of  whatever  kind  they 
"  may  be,  or  by  whatever  names  they  may  be  called,  shall 
"  not  be  raised  either  by  our  own  or  by  foreign  ecclesiastical 
"  authorities." 

By  Article  33 — "  No  ecclesiastic  can  accept  any  digni- 
"  ties,  pensions,  decorations,  or  titles  from  foreigners  without 
"  the  consent  of  his  Sovereign." 
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By  Article  34 — "Every  ecclesiastic,  before  he  receives  the 
^'  Church  ordination,  shall  take  the  oath  of  fidelity  to  the  Head 
^^  of  the  State,  and  swear  canonical  obedience  to  the  Bishop." 

By  Article  36 — "  The  ecclesiastics  as  well  as  the  laity 
"  have  the  right  of  appeal  to  the  State  authorities,  whenever 
"  an  abuse  of  the  ecclesiastical  authorities  takes  place  against 
"  them." 

CCCXCVIII.  The  object  of  these  regulations  is  mani- 
festly to  form  a  national  Catholic  Church. 

The  Pope  remonstrated  in  a  letter  directed  to  the  Arch- 
bishops of  the  provinces,  beginning  "  Fervenerat  non  tta,^^ 
complaining  of  ecclesiastical  assent  having  been  given  to 
many  of  the  provisions,  and  of  a  breach  of  the  alleged  con- 
vention between  the  Frincesand  the  Roman  See.  The  Bishops 
of  the  Upper  Kbine  more  lately  demanded  a  repeal  of  many 
secular  provisions  concerning  the  Church,  and  claimed  a 
right  of  free  communication  with  Rome  (n). 

In  Baden  laborious  negotiations  for  three  or  four  years 
preceded  the  Concordat  of  1858,  which,  when  at  last  com- 
pleted, excited  much  discontent  in  the  country  (o), 

CCCXCIX.  Saxony  presents  the  solitary  instance  of  a 
Roman  Catholic  Sovereign  over  a  Lutheran  people — a  state 
of  things  exactly  reversed  in  Belgium  during  the  reign  of 
Leopold  I. 

CCCC.  In  the  fifteenth  century  the  Prince  and  the  people 
of  Saxony  embraced  the  Evangelical  Protestant  religion  (p). 

The  provisions  of  the  Treaty  of  Passau  (1552),  of  the 
Peace  of  Augsburg  (1555),  and  of  the  additional  articles  to 
the  Treaty  of  Westphalia,  were  strictly  applied  to  Saxony. 

During  the  existence  of  the  Imperial  Diet,  Saxony  was 
President  of  the  *'  Corpus  EvangeUcorum,"  the  politically- 
recognised  part  of  the  Imperial  Representation. 


(n)  Phiilipps,  Band  iii.  App. 

Pari.  Papers,  1861.    "  Further  Correspondence^ 

Oazette  de  Hanau,  1861  (before  June). 

(o)  Ann.  des  D.  M.  1858-59,  p.  268. 

(p)  Pari.  Papers,  1861,  p.  223. 
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Upper  Lusatia  was  acquired  by  the  Electoral  House  of 
Saxony  in  1635,  at  the  Peace  of  Prague.  In  this  province 
the  Koman  Catholic  Religion  prevailed,  and  the  preserva- 
tion of  its  rights  was  confirmed  by  the  Elector. 

Augustus  the  Strong  acquired  the  Crown  of  Poland,  and 
embraced  the  Roman  Catholic  Faith ;  but  he  secured  to  his 
country,  by  what  is  called  *^  the  Reservation  "  (Reservalien), 
all  its  religious  rights.  Till  1697  the  Roman  Catholic  faith 
was  only  tolerated  in  Saxony. 

By  Article  V.  of  the  Treaty  of  Posen,  and  by  mandate 
of  February  16,  1807,  Roman  Catholics  and  Evangelicals 
were  placed  on  an  equality  as  to  their  religious  worship,  and 
as  to  their  civil  and  political  rights.  But  the  relation  of  the 
Roman  Catholic  Church  to  the  State  and  its  fixed  govern- 
ment, were  established  by  a  law  promulgated  on  February 
19,  1829. 

This  law  gave  an  organic  construction  to  the  Roman 
Catholic  Church  without  any  Concordat  from  the  See  of 
Rome. 

In  the  old  hereditary  dominions  there  is  an  Apostolic  Vica- 
riate, to  which  ofiice  the  Pope  appoints  one  of  the  native 
clergy  proposed  to  him  by  the  King.  The  Apostolic  Vicar 
takes  an  oath  of  allegiance  to  the  King. 

In  Upper  Lusatia  the  episcopal  duties  are  performed  by 
the  Dean  at  Budissin  or  Bautzen ;  the  Dean  is  chosen  by 
the  Chapter  and  confirmed  by  the  King  (y). 

There  are  no  bishoprics  in  Saxony.  When  the  Pope 
makes  the  Apostolic  Vicar  or  the  Dean  a  Bishop,  it  is  in 
partibus  infidelium. 

The  Placet  {r)  is  required  for  every  notification  of  the  Pope 
or  the  Apostolic  Vicar.     The  right  of  the  Placet  is  incident 


(q)  The  Apostolic  Vicar  and  the  Dean  are  generally  united  in  the  same 
person,  who  is  made  a  Bishop  in  partibus,  lie  must  take  the  oath  of 
obedience  to  the  Constitution  of  1631. 

(r)  The  exercise  of  the  royal  supremacy  {jus  circa  sacra)  over  the 
Church  is  settled  by  the  Kegulations  of  1837  and  1845. 
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to  the  sovereignty  of  the  State,  whether  the  King  be  Roman 
Catholic  or  not. 

All  ecclesiastical  authorities  are  subject  to  the  Depart- 
ment of  Public  Instruction  (das  Minisferium  des  Cultjis). 
Complaints  of  the  abuse  of  the  ecclesiastical  power  are 
brought  before  this  department  and  before  the  Cabinet. 

The  arrangements  entered  into  between  Wurtemberg  vcadi 
the  Papal  See  were  the  Bulls  already  mentioned  of  Provida 
solersque  (August  16,  \%2\\  Ad  dominici  gregis  custodiam 
(April  11,  1827). 

By  a  royal  Ordinance  of  January  30,  1830,  all  Papal 
Bulls  and  Briefs  must  obtain  the  royal  sanction,  and  no 
former  Bulls  can  be  put  in  force  without  it. 

A  Concordat  was  concluded  with  fVurtembeiy  in  June 
1857,  which  gave  great  privileges  to  the  Wiirtcmberg 
Church.  But  the  ecclesiastics  of  Wiirtemberg  remained 
subject  to  the  common  law,  and  the  attempt  to  procure  for 
them  an  exceptional  tribunal  failed.  The  Pope  submitted 
on  account  of  the  existing  condition  of  things  (s). 

CCCCI.  In  Denmark  (t)  no  communication  since  the 
Reformation  has  taken  place  with  Rome.  At  Copenhagen 
there  is  a  Roman  Catholic  chapel,  under  the  protection  of  the 
Austrian  Government,  who  are  bound  by  treaty  to  tolerate 
a  Protestant  chapel  at  Vienna. 

In  Sweden  and  Norway  (u)  there  is  no  arrangement  of  the 
nature  of  a  Concordat  subsisting  between  the  Crown  and 
Rome.  From  the  time  of  Charles  IX.  to  1780,  no  Roman 
Catholic  priest  could  l^ally  officiate  in  the  kingdom.  The 
Pope  obtained  toleration  for  the  Roman  Catholics  when 
Gustavus  III.  visited  Rome  in  1780. 

No  Papal  Bull  has  ever  been  published  in  these  dominions. 

CCCCII.  There  is  no  Concordat  existing  between  the 
Swiss  Confederation,  as  suck,  and  the  Roman  See  (x).     The 


(«)  Ann.  des  D.  M.  1868-59,  p.  256. 

(t)  Pari,  Papers,  1861,  p.  81.  (u)  Ibid.  p.  307. 

(.r)  Pari,  Papers,  1861,  p.  321. 
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Federal  Government  does  not  interfere  in  any  way  respect- 
ing the  appointment  of  Bishops,  or  the  promulgation  of  Bulls 
or  other  instruments  from  Rome.  These  matters  are  regu- 
lated by  the  authorities  of  the  respective  Cantons,  and  the 
arrangements  relating  to  them  are  of  various  kinds.  But 
although  no  uniform  rule  upon  these  matters  prevails  through- 
out Switzerland,  the  principle  of  requiring  the  sanction  of 
the  domestic  authority  in  all  cases  where  the  See  of  Rome 
directly  addresses  itself  to  the  subject  of  that  authority, 
appears  to  be  steadily  adhered  to. 

CCCCIII.  The  Bishops  in  the  Roman  Catholic  Cantons 
are  appointed  either  directly  by  the  Cantonal  authorities, 
or  subject  to  their  approbation,  and  the  publication  of  Papal 
Bulls  and  instruments  is  not  permitted  without  the  previous 
placet  of  the  Govemmeiit  (y). 

CCCCIV.  There  was  a  formal  Convention  (z)  entered 
into  between  the  Pope  and  the  Canton  of  St.  Gall,  relative 
to  the  re-organisation  of  the  Bishopric  of  St.  Gall,  in  1845 
(a).  This  appears  to  be  the  only  instance  of  any  kind  of 
Concordat  between  the  Roman  See  and  any  of  the  Swiss 
Cantons.  After  this  Convention  a  Bull  was  issued  in  1847 
(J),  and  was  sanctioned  by  the  placet  of  the  Landamman 
and  Executive  Council  of  the  Canton  of  St.  Gall  in  an  act 
which  carefully  guarded  "  the  sovereign  right  which  belongs 
"  to  the  State  in  reference  to  the  Catholic  body." 

In  1824  (c),  on  the  occasion  of  the  establishment  of  the 
double  Episcopal  See  of  Coire  and  Gall,  without  notice 

(y)  The  Valais  appears  to  be  the  only  exception  ;  in  it  Bulls,  &c.,  are 
published  without  the  placet  of  the  Qovernment. 

(«)  Pari,  Papers,  ^'Further  Correspondence,^  p.  51, 

(a)  See  p.  61,  ibid,  for  the  BuH  relative  to  this  bishopric,  beginning 
*^  Instabilis  rerum  humanamm  memoria." 

(6)  Ibid.  pp.  72,  73.  The  Act  of  the  State  ofSX.  GaU.  "Der  Eingangs 
erwahnten  Bulle,  welche  anfangt '  Instabilis '  u,8.w.,  wird  aniuit  das  ob- 
rigkeitliche  Plazet  ertheilt,"  &c. 

'*  Genannte  Bulle  soil,  sowohl  in  ihrem  Urtexte  als  in  der  von  una  aner- 
kannten  deutschen  Uebersetztmg,  in  die  Sammlung  der  Qesetze  und 
Beschliisse  aufgenommen  werden." 

(c)  Pari.  Papers,  1861,  "Further  Correspondence,''  p.  74. 
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given  to  the  State>  or  its  consent  being  obtained^  the  Great 
Council  passed  a  resolution  refusing  to  recognise  the  nego- 
tiation sequestrating  the  temporalities  of  the  Bishopric  of 
Coire,  and  declaring  to  the  Prince  Bishop  of  Coire  that  the 
State  considered  **  every  Bishop  of  Coire,  both  according  to 
"  legal  principles  and  special  agreements  irith  the  Episcopal 
"  See,  and  the  existing  laws,  to  be,  in  every  temporal 
^^  respect,  as  much  dependent  upon  the  same  as  other 
"  Christian  Sovereigns  considered  their  Bishops  to  bej^ 

In  1834  (rf)  the  President  and  Great  Council  of  the 
Canton  of  Lucerne  put  forth  a  law  subjecting  to  the 
placet  of  the  State  "  Boman  Bulls,  Briefs,  and  other  en- 
"  actments." 

In  1850,  the  Great  Council  of  the  Canton  of  the  Grisons 
promulgated  an  Ordinance  declaring,  among  other  things, 
^^  that  all  regulations  and  enactments  of  ecclesiastical 
"  authorities  of  both  religions,  intended  to  reach  the  people, 
"  directly  or  indirectly,  shall  be  submitted  to  the  inspection 
"  of  the  Executive,  prior  to  their  being  promulgated,  com- 
"  municated,  executed,  or  applied  "  (e).  This  law  is  enforced 
by  the  penalties  of  fine  and  imprisonment. 

CCCC  V.  The  reorganisation  of  the  Bishopric  of  Basle  (/), 
1828-1830,  was  effected  upon  the  principle  of  "  Episcopal 
"  Concordats  "  and  "  Papal  Demarcation  Bulls,"  recognised 
by  special  "  State  sanctions  "  of  the  respective  Governments 
of  the  Cantons.  One  of  the  most  curious  instances  of  the 
jealousy  with  which  the  Swiss  have  regarded  whatever  was 
supposed  to  be  an  ecclesiastical  encroachment  upon  the 
civil  power,  is  to  be  found  in  the  address  of  the  old  Patrician 
Government  of  Fribourg  to  the  Bishop  of  Fribourg,  com- 
plaining of  the  publication  by  him  of  directions  concerning 
the  observance  of  Lent,  without  the  knowledge  or  consent  of 


{d)  Ibid.  p.  76.  (e)  Ibid.  p.  77. 

(/)  Ibid.  pp.  78, 153. 

See  especially  the  Historical  Memoir  (Vorrede),  p.  78;   translated, 
p.  153. 
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the  Government  (ff).  The  language  in  which  the  Fribourg 
Goyemment  enunciates  the  principle  on  which  it  relies  is 
remarkable:  '^11  est  dans  la  nature  des  choses,  il  est  de 
"  Tessence  de  la  souverainet^,  et  Pordre  public  reclame  im- 
"  p^rieusement  que  tout  acte,  quelle  qu'en  soit  la  source  ou 
**  le  but,  ne  puisse  etre  public  dans  un  Etat  sans  Tagr^ment 
"  de  l'autorit6  souveraine.  Cette  r^gle,  si  intimement  li€e 
"  au  bien  de  la  soci6t6,  a  6te  observ^e,  Votre  Grandeur  ne 
"  saurait  Pignorer,  dans  les  Etats  les  plus  attaches  &  la 
"  religion  catholique,  et  qui  par  cons(3quent  respectaient  le 
"  plus  les  droits  de  TEglise." 

CCCCV  (a).  In  1872  (September,  October)  the  Pope 
erected  Geneva  into  a  Roman  Catholic  Bishopric  indepen- 
dently of  the  existing  Bishopric  of  Lausanne,  and  appointed 
M.  Mermillod  Bishop,  without  any  consent  on  the  part  of 
the  State.  The  Civil  Power  refused  to  recognise  this  new 
Bishopric  and  forbade  M.  Mermillod  to  exercise  Episcopal 
functions,  or  even  to  discharge  the  duties  of  his  former  office 
as  cur^,  in  Geneva  (A). 

CCCCV  (b).  The  new  and  preposterous  dogmata  pro- 
mulgated by  the  Vatican  Council  of  1870  caused  a  material 
secession  from  the  Roman  Church  in  Germany.  A  body  of 
Priests,  Theologians  and  simple  believers,  subsequently 
placed  under  the  supervision  of  a  duly  consecrated  Bishop, 
united  under  the  name  of  Old  Catholics  (Alt-Catholische) 
to  form  a  Church.  The  corporate  existence  of  this  religious 
community  has  been  recognised  by  the  Prussian  Govern- 
ment. This  old  catholic  body  is  described  by  a  very 
eminent  Divine  of  the  Church  of  England  as  (i) :  "  Catholic, 
"  yet  not  papal ;  episcopal,  with  no  shadow  of  doubt  or 
"  prejudice  resting  on  the  validity  of  its  orders;  friendly 


(g)  Ibid,  p.  228.  (h)  Ann.  Reg.  1872,  p.  270. 

(♦)  Ann.  Beg.  1873,  p.  192. 

Report  of  the  Proceedings  of  the  Reunion  Conference  at  Bonn,  1876, 
toUh  a  Preface  by  Dr.  Liddon,  p.  xxv. 
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"  with  the  orthodox  East,  yet  free  from  the  stiffnees  and 
''  one-sidedness  of  an  isolated  tradition ;  gympathisiDg  with 
'*  all  that  is  thorough  and  honest  in  the  critical  methods  of 
**  Protestant  Germany,  yet  holding  on  firmly  and  strenuously 
''  to  the  Faith  of  Antiquity." 
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CHAPTER  IX. 

THE  INTERNATIONAL  BELATIONS  OF  THE  PAPACY  WITH 
STATES  IN  WHICH  A  BBANCH  OF  THE  CATHOLIC 
CHUBCH,  NOT  IN  COMMUNICATION  WITH  BOME^  IS 
ESTABLISHED. 

CCCC  VI.  We  have  now  to  consider  the  relations  of  the 
Papacy  with  those  States  in  which  a  branch  of  the  Catholic 
Church  is  established  (a).  These  Catholic  Churches 
are  distinguished  from  Roman  Catholic  Churches  by  not 
acknowledging  the  Pope  as  their  spiritual  chiefs  and 
from  merely  Protestant  Churches  by  their  Episcopate ;  or, 
as  it  is  clearly  said  by  Fortalis,  "  Toutes  les  communions 
"  protestantes  s'accordent  sur  certains  principes.  EUes 
"  n^admettent  aucune  hierarchie  entre  lespasteurs  "  (i).  The 
established  Catholic  Churches  not  in  communion  with  Rome 
are  two : 

1.  The  Greek  Church. 

2.  The  English  Churchy  and,  as  connected  with  it. 

The  English  Church  in  the  Colonies,  the  Episcopalian 
Churches  of  Scotland  and  of  Ireland,  and  the  North  American 
Church,  These  are  not  established,  in  the  sense  of  being 
endowed  by  the  State. 

CCCCVII.  It  does  not  lie  within  the  province  of  this 
work  to  dwell  upon  the  history  of  that  great  schism  between 
the  Greek  and  Latin  Churches  which  made  the  first  external 
rent  in  the  seamless  robe  of  the  Church. 

(a)  Pari  Tapers,  1819,  p.  264»    Ibid.  1861,  p.  173. 

(6)  Bapport  du  Vicomtt  Portalis  sur  les  Articles  organiques  des  Cultes 
protestants. 

Diseaun,  etc,  sur  le  Concordat  de  1801,  par  le  Vicomte  Portalis  (Paria : 
1845),  p.  106. 
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The  Greek  branch  of  the  Catholic  Church  is  said  to 
number  eighty  millions  of  worshippers.  It  is  established  in 
Russia,  Greece,  Roumania,  Servia,  Montenegro,  and  in  parts 
of  the  Ottoman  Empire.  In  all  these  countries  the  Roman 
See  fosters  a  separate  communion. 

CCCCVIII.  Russia  has  no  Concordat  with  the  Pope, 
but  certain  articles  were  agreed  upon  in  1847,  between  them, 
which  regulate  the  appointment  of  Roman  Catholic  prelates. 
They  are  nominated  by  the  Emperor,  who  communicates 
his  choice  confidentially  to  the  Pope,  who,  if  he  entertaiQ 
no  objection  to  it,  canonically  institutes  the  imperial  nominee. 
But  all  direct  communication  between  the  Pope  and  the 
Roman  clergy  in  Russia  is  interdicted ;  the  only  channels 
through  which  it  is  allowed  to  be  carried  on  being  the 
Russian  mission  at  Rome  and  the  Department  of  Foreign 
Affairs  at  St.  Petersburg.  This  department  and  that  of 
Foreign  Worship  (which  is  under  the  jurisdiction  of  the 
Minister  of  the  Interior),  examine  every  instrument  emanat- 
ing from  Rome  before  it  can  be  delivered  to  the  clergy  of 
that  see. 

The  present  practice  of  the  Russian  Government  is  to 
decline  the  reception  of  any  Nuncios  or  Papal  Legates  at 
St.  Petersburg,  except  such  as  are  sent  on  special  missions. 
In  Poland  the  Pope,  in  1858,  vainly  endeavoured  to 
negotiate  a  Concordat  for  the  Roman  Church  in  Poland 
with  the  Emperor  of  Russia. 

In  the  Diocese  of  Chelin  and  other  dioceses  the  Clergy  of 
the  United  Greek  Church  became  merged  in  the  Orthodox 
Greek  Church  (c). 

CCCCIX.  No  Concordat,  or  arrangement  in  any  way 
equivalent  or  analogous  to  it,  subsists  between  the  Sublime 
Porte  and  Rome.  The  Roman  Vicar  Apostolic  resident 
at  Constantinople  is  not  recognised  by  the  Turkish  Govern- 
ment. 

The  Roman  Bishops  are  either  appointed  or  confirmed 


(c)  Ann,  dee  D.  M,  1858,  p.  267. 
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hj  the  Pope^  and  Papal  instrumentd  are  transmitted  to  them 
from  Kome,  either  directly  or  through  the  imrecognised 
Vicar  Apostolic ;  hut  no  Papal  Brief  can  be  legally  enforced, 
and  the  Pope  appears  to  connive  at  the  exercise  of  spiritual 
authority  by  the  Roman  communities  in  Turkey,  but  to  re- 
serve to  himself  the  right  of  interference  (d), 

CCCCX.  The  relations  of  the  National  Church  of  Greece 
with  the  Patriarchate  of  Constantinople  will  be  mentioned 
in  the  next  chapter. 

Between  the  Kingdom  of  Greece  and  the  See  of  Rome 
there  exists  no  Concordat,  or  equivalent  arrangement. 

The  Latin  population  appears  to  be  diminishing,  though 
in  some  of  the  islands,  inhabited  by  the  descendants  of  the 
old  Venetian  and  French  settlers,  the  Latin  Bishops  exist 
in  a  number  at  present  disproportioned  to  their  congrega- 
tions. 

The  Pope  directly  appoints  Bishops  of  the  Latin  Church, 
who  apply  to  the  Minister  of  State  for  their  exequatur,  which, 
it  appears,  has  never  been  refused. 

The  Pope  does  not  appear  to  be  compelled  to  nominate 
natives  to  the  Latin  sees,  though  the  existing  Latin  Bishops 
are  natives. 

The  reception  and  publication  of  Papal  instruments  is  not 
forbidden  by  any  law,  but,  as  a  matter  of  fact,  communica- 
tions from  Rome  are  carried  on  through  the  medium  of  a 
private  correspondence. 

The  Latin  Church  founds  its  rights  on  long  custom  and 
enjoyment  guaranteed  at  the  Revolution,  which  guarantee 
was  recognised  by  the  National  Assembly  in  1843,  at  the 
period  of  the  formataon  of  the  Constitution. 

The  Bishops  are  required  to  take  the  oath  of  allegiance  to 
the  King,  and  of  fidelity  to  the  Constitution. 


(d)  "  The  appointment  of  Bishops,"  writes  Sir  Stratford  Canning,  "is 
at  once  a  matter  of  conflicting  pretensions,  and  of  mutual  though  tacit 
compromise  between  the  Court  of  Home  and  the  several  Roman  Catholic 
commiuuties.'' — Pm^l,  Fapera,  1861,  p.  323. 
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CCCCXI.  The  history  of  the  relations  of  the  Roman  See 
with  Englandy  since  the  Beformation,  is  without  parallel  in 
the  annals  of  the  world. 

Before  the  Reformation,  these  relations  of  England  with 
Kome  were  not  unlike  those  which  subsisted  between  the 
Papacy  and  other  considerable  independent  kingdoms. 

In  the  history  of  no  kingdom  is  the  independence  of  the 
national  Church  written  with  a  firmer  character  than  in  that 
of  England^  in  the  statutes  of  the  Realm,  the  decisions  of 
judicial  tribunals,  and  the  debates  of  Parliament 

The  Constitutions  of  Clarendon,  in  Henry  II.'s  reign 
(a.d.  1164),  though  directly  aimed  at  the  repression  of  the 
inordinate  claims  and  privileges  of  the  national  Church,  were, 
no  doubt,  indirectly  **  calculated,^'  as  Hume  observes,  "  to 
"  establish  the  independency  of  England  on  the  Papacy ;  " 
and  therefore,  when  the  King  sought  Pope  Alexander's 
ratification  of  them,  that  Pontiff  annulled  and  rejected  all 
but  six  out  of  the  sixteen  memorable  articles.  The  resist- 
ance of  Becket,  and  still  more  the  general  feeling  excited 
by  the  wicked  and  impolitic  murder  of  that  prelate,  pro- 
cured the  practical  abrogation  of  the  articles  objected  to, 
by  the  enactments  of  Edward  I.  (e)  and  III.,  of  Richard  II., 
of  Henry  IV.  and  V.,  and  of  Edward  IV. 

CCCCXII.  In  the  severe  penalties  attached  to  the  statutes 
of  Provisors  andPramunire  may  be  read  the  steady  deter- 
mination of  the  English  people  to  maintain  an  independent 
national  Church,  and  to  resist  the  ultramontane  doctrines 
which  had  taken  root  in  other  countries. 

The  Statute  of  Provisors  (25  Ed.  III.  st.  4,  a.d.  1350) 
recites  that "  the  Holy  Church  of  England  "  was  founded 
in  the  "  estate  of  prelacy  within  the  realm  of  England " 
by  the  King  and  nobles  of  England,  and  forbids  the 
prevalent  abuses  of  the  Pope's  bestowing  benefices  upon 
aliens,  "  benefices  of  England  which  be  of  the  advowry  of 
the  people  of  Holy  Church,"  the  reservation  of  first-fruits 

(e)  See  the  provisions  of  the  Parliament  at  Carlisle,  a.b.  1807. 
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to  the  Pope,  and  the  provision  or  reservation  of  benefices 
to  Rome.  By  38  Ed.  III.  st.  2.(a.i>.  1363),  persons  receiv- 
ing citations  from  Rome  in  Courts  pertaining  to  the  King, 
&c.,  are  liable  to  the  penalty  of  25  Ed.  III.  st  5.  c.  22  (/). 
The  Statute  (a.i>.  1392)  16   Richard  II.  c.  6,  renders 


(/)  38  Ed.  lU.  St.  2,  A.D.  1363. 

"  Pramumre  for  suing  in  a  foreign  realm,  or  impeaching  of  judgment 
given." 

Pramunire,  so  called  from  the  words  of  the  writ : — "  Hex  vice  comiti," 
&c.,  "pr€emunire  facias  prsefectum  A.B.  quod  tunc  sit  coram  nobis.'' 

25  Ed.  in.  St.  6,  c.  22,  a.d.  1351.    Against  Provisors.    Now  repealed. 

There  are  various  statutes  of  Richard  11.  against  giving  benefices  to 
aliens,  or  allowing  aliens  to  purchase  or  convey  benefices,  viz. : — 

13  Bich.  XL  St.  2,  c.  2,  is  a  confirmation  of  the  statute  of  25  Ed.  III. 
St.  4.    See  too  c.  3. 

16  Bich.  II.  c.  5f  A.D.  1392,  made  it  PrtBtnunire  to  purchase  Bulls  or 
other  instruments  from  Bome. 

This  statute  was  called  by  the  Pope  execrahUe  statvtum^  and  the  paseing 
of  it  foedum  et  turpe  /acinus. — BunCs  Eoclesiaitical  Law,  II.  86  (ed. 
Pkillimore),    See  also,  generally,  as  to  Papal  authority — 

2  Hen.  IV.  c.  3,  a.d.  1400.. 

3  Hen.  V.  st.  2,  c.  4,  a.d.  1415. 

32  Hen.  VI.  c.  1  (Ireland),  a.d.  1454.    All  statutes  agamst  Provisors 

in  England  and  Ireland  to  be  kept  in  force. 
7  Ed.  IV.  c.  2  (Ireland),  a.d.  1467.    Against  Bulls  from  Bome. 
2  Ed.  IV.  c.  3. 
10  Hen.  VIII.  c.  5.    An  Act  against  Provisors  to  Bome. 

23  Hen.  VIII.  c.  20.    An  Act  restraining  payment  of  Annates  to  the 

See  of  Bome,  a.d.  1531. 

24  Hen.  VIII.  c.  12,  a.d.  1532.    The  great  SUtute  forbidding  Appeals 

to  Bome,  under  pain  of  Pramtmire, 
26  Hen.  VIII.  c.  19,  a.d.  1633.    Act  of  the  Submission  of  the  Clergy 

and  the  Bestraint  of  Appeals. 
c.  20.  Act  for  Non-payment  of  First-fruits  to  the  Bishop 

of  Bome. 

c.  21.    Concerning  Peter^penoe  and  Dispensations. 


28  Hen.  VIII,  c.  13  (Ireland),  a.d.  1537.    An  Act  against  the  Autho- 
rity of  the  Bishop  of  Bome. 

c.  16,  A.D.  1536.    As  to  Dispensations  and  Licenses 

heretofore  obtained  from  the  See  of  Bome. 

c.  19  (Ireland),  a.d.  1537.    The  Act  of  Faculties. 


5  Eliz.  c.  1  and  13  Eliz.  c.  2  brought  the  maintaining  the  pre-eminence 
of  the  See  of  Bome  under  the  penalties  of  the  Statutes  of  Provisors  and 
P/'omumre. 

VOL.   ir.  K  K 
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the  procuring  of  Bulls  from  Rome  liable  to  Pramunirey  and 
it  recites  a  variety  of  Papal  aggressions  upon  the  privileges 
of  the  Crown :  among  other  matters^  as  to  the  translation  of 
Bishops  out  of  the  realm,  or  from  one  bishopric  to  another 
within  the  realm^  and  the  carrying  of  treasure  out  of  the 
realm^  '^  and  so  the  realm,  destitute  as  well  of  counsel  as  of 
"  substance,  to  the  final  destruction  of  the  said  realm,  and 
"  so  the  Crown  of  England,  whigh  hath  been  so  free  at  all 
'^  times  that  it  hath  been  in  no  earthly  subjection,  but 
"  immediately  subject  to  God  in  all  things  touching  the 
"  regality  {la  regalie)  of  the  same  Crown,  and  to  none  other, 
"  should  be  submitted  to  the  Pope,  and  the  laws  and  statutes 
"  of  the  realm  by  him  defeated  and  avoided  at  his  will,  in 
"  perpetual  destruction  of  the  sovereignty  of  the  kingdom  of 
"  the  King  and  Lord,  his  crown,  his  royalty,  and  of  all 
"  his  realm,  which  God  defend." 

This  statute  before  the  Reformation,  and  the  subsequent 
enactment  of  24  Henry  VIII.,  c.  12,  and  the  famous  case 
of  Cawdry  {g\  may  be  said  to  contain  the  whole  Constitu- 
tional Law  of  England  upon  the  subject  of  the  usurpation 
of  the  Papal  See  upon  the  liberties  of  the  national  Church, 
and  in  regard  to  the  authority  and  privilege  of  the  English 
Crown. 

CCCCXIII.  It  would  be  difficult  to  conceive  a  clearer 
or  more  dignified  exposition  of  the  law  upon  this  subject 
than  is  contained  in  the  prefatory  part  of  the  statute  of 
Henry  VIIL 

'*  Where  by  divers  sundry  old  authentick  histories  and 
^^  chronicles,  it  is  manifestly  declared  and  expressed,  that 
^*  this  realm  of  England  is  an  empire,  and  so  hath  been 
"  accepted  in  the  world,  governed  by  one  supreme  head  and 
"  King,  having  the  dignity  and  royal  estate  of  the  imperial 
"  crown  of  the  same ;  unto  whom  a  body  politic,  compact  of 
^'  all  sorts  and  degrees  of  people,  divided  in  terms,  and  by 
"  names  of  spirituality  and  temporalty,  been  bounden  and 

(jf)  6  Cohe,  8. 
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'^  owen  to  bear  next  to  God  a  natural  and  humble  obedience ; 
^^  he  being  also  instituted  and  furnished^  by  the  goodness  and 
"  sufferance  of  Almighty  God,  with  plenary,  whole,  and 
"  entire  power,  pre-eminence,  authority,  prerogative,  and 
"  jurisdiction  to  render  and  yield  justice  and  final  determi- 
"  nation  to  all  manner  of  folk,  resiants,  or  subjects .  within 
"  this  his  realm,  in  all  causes,  matters,  debates,  and  conten- 
"  tions,  happening  to  occur,  insurge,  or  begin  within  the 
"  limits  thereof,  without  restraint  or  provocation  to  any 
"  foreign  princes  or  potentates  of  the  world ;  the  body 
"  spiritual  whereof  having  power,  when  any  cause  of  the 
"  law  divine  happened  to  come  in  question,  or  of  spiritual 
^^  learning,  then  it  was  declared,  interpreted,  and  shewed  by 
"  that  part  of  the  said  body  politic  called  the  spiritualty, 
"  now  being  usually  called  the  English  Church,  which 
*^  always  hath  been  reputed,  and  also  found  of  that  sort, 
"  that  both  for  knowledge,  integrity,  and  sufficiency  of 
^'  number  it  hath  been  always  thought,  and  is  also  at  this  hour 
"  sufficient  and  meet  of  itself,  without  the  intermeddling 
"  of  any  exterior  person  or  persons,  to  declare  and  determine 
'^  all  such  doubts,  and  to  administer  all  such  offices  and  duties 
^^  as  to  their  rooms  spiritual  doth  appertain ;  for  the  due  admi- 
"  nistration  whereof,  and  to  keep  them  from  corruption  and 
"  sinister  affection,  the  King's  most  noble  progenitors,  and 
"  the  antecessors  of  the  nobles  of  this  realm,  have  sufficiently 
"  endowed  the  said  Church,  both  with  honour  and  poBses- 
"  sions ;  and  the  laws  temporal  for  trial  of  property  of 
"  lands  and  goods,  and  for  the  conservation  of  the  people  of 
"  this  realm  in  unity  and  peace,  without  rapine  or  spoil,  was 
**  and  yet  is  administered,  adjudged  and  executed  by  sundry 
"judges  and  ministers  of  the  other  part  of  the  said  body 
"  politic,  called  the  temporalty ;  and  both  their  authorities 
**  and  jurisdictions  do  conjoin  together  in  the  due  adminis- 
"  tration  of  justice,  the  one  to  help  the  other." 

CCCCXIV.  At  the  period  of  the  Keformation,  the  na- 
tional Church  introduced  an  express  denial  of  the  authority 
of  the  Pope,  henceforth  called  in  all  public  acts  and  docu- 

kk2 
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ments  the  Bishop  of  Rome,  into  her  articles  and  canons,  and 
an  acknowledgment  of  the  temporal  supremacy  of  the 
Crown  over  the  Ecclesiastical  as  well  as  the  Civil  State. 

Henry  VIII.  (A)  was  excommunicated,  and  in  the  Bull 
his  subjects  were  commanded  to  renounce  their  allegiance, 
and  the  nobles  were  ordered  "  sub  ejusdein  excommunica- 
"  tionis  ac  perdltionis  bonorum  suorum  poenis,'*  to  unite 
with  all  Christian  Princes  in  expelling  Henry  from  England. 
Elizabeth  (i)  was  excommunicated  in  pretty  similar  terms, 
but  not  until  twelve  years  after  her  accession.  In  answer 
to  a  request  from  the  Emperor  and  other  Roman  Catholic 
Princes  that  she  would  allow  the  Roman  Catholics  places  of 
worship,  she  replied  that  she  would  not  allow  them  to  keep 
up  a  distinct  communion,  alleging  her  reasons  in  these  re- 
markable words,  "  for  there  was  no  new  faith  propagated  in 
"  England :  no  religion  set  up  but  that  which  was  com- 
"  manded  by  our  Saviour,  practised  by  the  primitive 
"  Church  (J),  and  unanimously  approved  by  the  fathers  of 
"  the  best  antiquity  "  (A).  The  Roman  Catholics,  both  in 
England  and  Ireland,  outwardly  conformed  to  the  services 
of  the  Church  for  about  ten  years  (/). 

Both  this  fact  and  the  ground  of  Queen  Elizabeth's  refusal 
are  remarkable,  and  not  without  their  bearing,  as  consider- 
ations of  International  Law,  upon  the  question  of  the  Papal 
aggression  in  England,  in  1851. 

CCCCXV.  As  the  Jesuits  pursued  thenr  machinations 

(h)  Damnatio  et  Excommtmicatio  Henrici  VIII.  Begis  Angius,  ejwque 
fauioi-um,  &c.  (edita  A.D.  1536  et  1538).  This  is  printed  at  leDgtli  in  the 
Appendix  to  the  BtnUum  Fulmen,  or  the  Bull  of  P<^  Pku  V,  concerning 
the  Damnaitati,  Excommunication,  and  Deposition  of.  Queen  Elisabeth; 
and  the  BvM  of  Pope  Paul  III,  against  Henry  VIIL,  hy  Thomas 
IBarlovi],  Lord  Bishop  of  Lincoln,    (London :  1681.) 

(♦)  Accession,  a.d.  1568  ;  excommunication,  a.d.  1570. 

(,/)  The  English  Church  has  always  held  the  doctrine  of  St.  Cyprian, 
"  Episcopatus  unus  est,  cujus  a  singulis  in  solidum  pars  tenetur."--i>« 
Unitate  Ecdes,  (London),  641. 

(k)  Collier's  Ecdes.  Hist,  of  Great  Britain,  vol.  vi.  pp.  263,  264 ;  vide 
ante,  p.  356,  note  (g), 

(/)  Collier's  Ecdes.  Hist.  vol.  vi.  p.  264. 
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against  Elizabeth,  she  had  recourse^  by  way  of  defence,  to  the 
severest  statutes  against  the  Papal  power,  enacting  that  the 
attributing  by  act  or  speech  any  such  authority  or  jurisdic- 
tion to  the  Bishop  of  Rome  as  he  had  heretofore  claimed 
should  be  punishable  with  Pt'CBmunire. 

CCCCXVI.  In  the  year  1827,  long  after  the  Pope  had 
been  restored  to  the  Vatican,  in  great  measure  through 
British  money  and  British  arms,  this  statute  of  Elizabeth  was 
held  by  the  law  officers  of  the  Crown  to  be  still  in  force,  and 
actually  to  prevent  Mr.  Canning  (then  Secretary  for  Foreign 
Affairs)  from  replying  to  a  letter  sent  to  him  by  the  Pope 
announcing  his  succession  to  the  Pontificate  (m).  From  the 
reign  of  Elizabeth  till  the  recent  Act  of  Victoria,  all  legal 
channels  of  communication — we  pass  by  the  illegal  exception 
of  James  II. 's  reign — between  Great  Britain  and  the  See 
of  Rome  were  closed, — a  fact  in  history  almost  incredible 
when  it  is  remembered  how  large  was  the  number  of  Roman 
Catholics  in  Ireland  alone  {n). 

CCCCXVII.  William  III.  introduced  that  barbarous 
code  of  persecudng  laws  against  the  Roman  Catholics  which 
disgi'aced  the  statute-book  of  this  country  until  the  reign  of 
George  III. ;  which  made  Ireland,  according  to  Mr.  Burke's 
expression,  "  full  of  penalties  and  full  of  Papists  "  (o) ;  and 
which  as  entirely  failed  in  its  object  of  eradicating  Papacy 
as  the  Inquisition  had  failed  in  destroying  Protestantism. 

Since  the  alterations  which  the  law  has  undergone  during 
the  reign  of  the  present  Sovereign,  it  is  questionable  whether 
any  civil  penalty  attaches  to  the  acknowledgment  of  the 
Pope. 


(m)  Mr,  Canmn^s  speech  on  the  Boman  Catholic  question,  March  6, 
1827. 

(n)  In  Colliers  Eccles,  History ,  vol  ix.  p.  865,  will  be  found  Paul  V.'s 
Brief  to  the  Roman  Catholics  forbidding  their  going  to  the  English 
service,  or  taking  the  oath  of  allegiance,  a.d.  1606 ;  and  Cardinal  Bellar^ 
mine's  letter  to  the  Archpriest. 

(o)  Tracts  on  the  Popery  Laws,  Burke's  Works,  vol.  ix. 

George  Blackwell,  against  the  Oath  of  Allegiance,  a.d.  1607,  p.  866. 
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CCCCXVIII.  The  national  intercourse  with  the  See  of 
Rome  was  made  lawful  in  1848  hy  the  statute  11  &  12  Vict, 
c.  108,  which  enacted  as  follows : 

"  1.  That,  notwithstanding  anything  contained  in  any  Act 
"  or  Acts  now  in  force,  it  shall  be  lawful  for  her  Majesty, 
'^  her  heirs  and  successors,  to  establish  and  maintain  diplo- 
^^  matic  relations,  and  to  hold  diplomatic  intercourse,  with 
"  the  Sovereign  of  the  Boman  States. 

^^  2.  Provided  always,  and  be  it  enacted,  that  it  shall  not 
^^  be  lawful  for  her  Majesty,  her  heirs  or  successors,  to 
^<  receive  at  the  Court  of  Londou>  as  ambassador,  envoy 
"  extraordinary,  minister  plenipotentiary,  or  other  diplomatic 
'^  agent,  accredited  by  the  Sovereign  of  the  Boman  States, 
^^  any  person  who  shall  be  in  Holy  Orders  in  the  Church  of 
^^  Bome,  or  a  Jesuit  or  member  of  any  other  Beligious 
"  Order,  Community,  or  Society  of  the  Church  of  Bome, 
"  bound  by  monastic  or  religious  vows. 

**  3.  Provided  always,  and  be  it  enacted,  that  nothing 
^^  herein  contained  shall  repeal,  weaken,  or  affect,  or  be  con- 
"  strued  to  repeal,  weaken,  or  affect,  any  laws  or  statutes, 
"  or  any  part  of  any  laws  or  statutes,  now  in  force  for  pre- 
"  serving  and  upholding  the  supremacy  of  our  Lady  the 
'^  Queen,  her  heirs  and  successors,  in  all  matters  civil  and 
*^  ecclesiastical  within  this  realm,  and  other  her  Majesty's 
'^  dominions,  nor  those  laws,  or  parts  of  laws,  now  in  force 
"  which  have  for  their  object  to  control,  regulate,  and 
"  restrain  the  acts  and  conduct  of  her  Majesty's  subjects 
^^  and  to  prohibit  their  communications  with  the  Sovereigns 
^^  of  foreign  States  on  the  said  matters,  all  which  laws  and 
"  statutes  ought  for  ever  to  be  maintained  for  the  dignity  of 
"  the  Crown  and  the  good  of  the  subject." 

This  statute  has  not  been  acted  upon.  Since  the  incorpo- 
ration of  the  Boman  States  in  the  Kingdom  of  Italy,  its 
force  may  be  considered  to  be  spent;  and  it  has  in  fact  been 
repealed  as  obsolete  by  38  &  39  Vict  c.  66.  It  is  said  to 
have  given  offence  to  Bome  by  not  speaking  of  the  Pope  in 
his  spiritual  character,  and  by  the  prohibition  it  contained 
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with  respect  to  the  reception  of  any  ecclesiastical  ambassador 
from  the  Holy  See. 

The  Pope,  however,  was  at  that  time  unquestionably  a 
temporal  Sovereign,  and  in  that  capacity  subject  to  temporal 
International  Law.  The  Pope  had  temporal  as  well  as 
ecclesiastical  subjects  of  high  rank,  and  the  former  might 
well  have  discharged  the  duties  of  ambassador  at  a  foreign 
Court,  not  in  spiritual  communion  with  Bome.  If  that 
foreign  Court  had  reason  to  apprehend  that  the  presence  of 
an  ecclesiastical  ambassador  would  be  likely,  on  whatever 
account,  to  disturb  the  peace  of  the  country,  it  was  surely 
justified,  both  by  the  practice  of  comity  as  well  as  by  strict 
lawy  in  refusing  to  receive  an  accredited  minister  of  that 
character. 

CCCCXIX.  It  is  necessary  to  preface  our  observations 
on  the  promulgation  in  England  of  the  Papal  instrument,  in 
1850,  by  some  notice  of  the  relations  which  have  previously 
subsisted  between  the  Boman  Catholics  in  these  realms  and 
the  See  of  Bome,  since  the  epoch  of  the  Beformatiou. 

Dr.  Watson  (p).  Bishop  of  Lincoln,  in  Queen  Mary's 
time,  the  last  survivor  of  the  prelates  expelled  by  Queen 
Elizabeth,  died  in  1584.  The  Pope  did  not  then  attempt 
— though  urged  to  do  so  at  Bome — the  establishment  of  a 
Boman  Catholic  Episcopacy  in  England.  In  1589  an 
Archipresbyter  was  sent  here,  under  the  authority  of  a 
Brief  from  Gregory  XIII. ;  a  Mr.  Blackwell  was  instituted 
to  the  office,  in  which  he  was  confirmed  by  a  Brief  of 
Clement  VIII.  in  1599.  Bome  governed  the  Boman 
Catholics  through  these  Archipresbyters  till  about  1623; 
then  the  visit  of  Prince  Charles  (afterwards  Charles  I.) 
to  Spain,  his  subsequent  marriage  with  the  French  Princess 


(;;)  The  Letters  Apostolic,  by  Dr.  TwisSj  contain  a  great  amount  of 
information  on  this  subject.  See  c.  v.  p.  114.  In  the  Appmdiv  will  be 
found  the  Bull  of  Pius  IX.,  and  various  instruments  of  his  predecessors 
affecting  the  Roman  Catholics  in  England. 

See,  too,  jBullei'^8  Historical  Memoirs  of  the  Roman  Catholics^  and 
Dod^s  {Roman  Catholic)  History. 
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Henrietta  Maria^  and  the  consequent  necessity  of  a  Papal 
dispensation,  produced  a  relaxation,  if  not  of  the  law  itself 
in  England,  of  the  severity  of  its  administration  against 
Eome. 

In  1622,  a  Koman  Catholic  Bishop  of  Chalcedony  that  is 
in  partibusy  appears  for  the  first  time  to  have  been  sent  to 
England  by  virtue  of  a  Papal  Bull.  Two  things  are  remark- 
able in  this  instrument: — 

1.  That  it  is  expressly  provided  that  no  prejudice  should 
arise  from  it  to  the  Patriarch  of  Constantinople,  to  whom 
the  Church  of  Chalcedon  was  subject. 

2.  That  no  allusion  to  England  is  to  be  found  in  it. 

So  carefully  was  both  the  public  law  of  the  Church,  which 
is  itself  of  an  international  character,  and  the  law  which  regu- 
lates the  intercourse  of  independent  nations,  observed  in  this 
instance. 

Subsequently,  a  Vicar  Apostolic  was  sent  from  Rome 
to  England  ( j).  This  Vicar,  though  also  a  Bishop,  was  not, 
in  the  Canonical  sense.  Ordinary  in  the  place  over  which 
he  presided ;  therefore  the  Koman  Catholics  remained  under 
the  immediate  authority  of  the  See  of  Rome.  In  James  II.'s 
time,  the  number  of  Vicars  Apostolic  was  increased  to 
four,  and  so  it  remained  till  the  year  1840.  There  were 
afterwards  eight  Vicars,  with  Bishops  in  partibus  as  coad- 
jutors. 

Under  this  system  a  regular  Roman  Catholic  Hierarchy  was 
not  established,  and  it  would  seem  that  the  Canon  Law  was 
imperfectly,  if  at  all,  applicable  to  that  status  of  the  Roman 
Catholics. 

In  Ireland  the  Roman  Catholic  Church  has  for  many  years 
been  on  a  different  footing,  namely,  it  has  been  governed  by 
Ordinaries  and  not  by  Vicars  Apostolic. 

In  the  British  Colonies,  the  Roman  Catholic  Church  is 
partly  endowed  and  established,  as  in  Canada,  and  everywhere 
tolerated,  in  whatever  form  it  may  chance  to  assume. 

(j)  Brief  of  Benedict  XIV.,  in  1753,  beginning,  "  Apostolicum  Mini*- 
torium/'  BuUarium,  t.  iv.  p.  69. 
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CCCCXX.  It  will  be  obvious  from  this  necessarily  brief 
sketch  of  the  status  of  the  Roman  Catholics  in  England 
since  the  Reformation,  that  the  ill-advised  instrument  which 
Pius  IX.  sent  to  these  shores  in  1851  was  well  calculated 
to  excite  the  national  feeling  to  the  utmost  verge  of  hostility 
against  the  Roman  Catholics^  and  to  resuscitate  the  expiring 
embers  of  Religious  animosity. 

Not  only  was  the  customary  law,  as  acknowledged  and 
expounded  by  the  greatest  jurists  and  canonists  of  Rome,  in 
the  promulgation  of  decrees  v^ithout  the  Placet  or  Exequatur 
of  the  State,  violated,  but  the  additional  injury  was  done 
of  proclaiming  to  the  subjects  of  that  State  that  the  Church 
established  in  it  was  deficient  in  that  indispensable  and  dis- 
tinguishing mark  of  Catholicity  which  the  Constitution  had 
declared  it  to  possess. 

Upon  this  principle  the  infraction  of  the  law  by  the  late 
Papal  Bull  would  have  been,  so  far  as  the  State  alone  is 
concerned,  less,  if  it  had  been  confined  to  Scotland,  where 
there  is  no  established  Episcopacy,  and  still  less  in  the 
United  States  of  North  America,  where  there  is  no  estab- 
lished Church  at  all ;  though  in  both  it  would  have  been  a 
clear  offence  against  International  Ecclesiastical  Law,  as  not 
having  the  Exequatur  or  Placet  of  the  Sovereign. 

1.  The  very  title  of  the  Bull,  "  P.P.  IX.  Liter®  Apo- 
**  stolicae  quibus  Hierarchia  Episcopalis  in  Anglia  restituitur" 
conveyed  an  insult  to  the  branch  of  the  Catholic  Church 
established  in  England. 

A  country  which  has  retained  as  a  cardinal  point  of  its 
constitution  the  primitive  episcopal  government  of  the 
Catholic  Church  has  a  right  to  treat  the  Papal  appointment 
of  a  foreign  Episcopate,  unauthorised  by  the  State,  as  a  grave 
infraction  of  International  Law — far  graver  than  it  would 
have  been  if  no  such  national  branch  of  the  Catholic  Church 
had  been  established  in  the  State.  Thus  the  manifesto  on 
March  29, 1 851,  of  the  two  Archbishops  and  twenty  Bishops 
of  the  English  Church  set  forth  "  the  undoubted  identity  of 
"  the  Church  before  and  after  the  Reformation,"  and  that 
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at  the  Beformation  the  English  Church  rejected  certain 
corruptions  and  established  "  one  uniform  ritual  "but  "  with- 
"  out  in  any  degree  severing  her  connection  with  the  ancient 
«  Catholic  Church  "  (r).  In  Pius  IX.'s  Apostolic  Letters 
not  only;  were  Bishops  created  by  titles  derived  from  places 
in  the  Queen's  dominions,  thereby  forestalling  the  preroga- 
tive of  the  Crown  as  to  the  future  creation  of  Anglican 
Bishops,  but,  in  one  instance,  that  of  St  David's,  the  title 
of  an  existing  Anglican  See  was  conferred  by  the  Pope  upon 
one  of  the  Koman  Bishops. 

2.  The  language  of  the  instrument  («),  treating  England 
as  if  it  had  been  a  territory  of  the  Sovereign  of  the  Roman 
States,  parcelling  out  the  kingdom  into  districts,  '^  motu 
"  proprio,"  "  plenitudine  Apostolicje  nostras  potestatis," 
without  the  faintest  allusion  to  any  other  authority,  was 
another  aggravation  of  the  offence,  as  were  also— 

3.  The  undeniable  fact  that  the  act,  being  done  '^  liege 
*^  inconsulto,"  was  done  contrary  to  Canon  no  less  than  to 
International  Law. 

4.  The  proclamation  of  the  Bull  in  the  Metropolis  of 
the  kingdom,  without  any  Placet  or  Exequatur  from  the 
Sovereign. 

Lastly,  the  Pope  could  not  allege,  by  way  of  defence  or 
palliation,  the  impossibility  of  conferring  with  the  Sovereign 
of  Great  Britain,  before  he  did  an  act  without  precedent  in 
Ecclesiastical  or  International  Law,  because  the  statute 
above  mentioned  afforded  at  that  time  means  of  international 
communication  between  the  two  Courts. 

CCCCXXI.  It  is  not  within  the  scope  of  this  work  to 
travel  into  any  political  or  ecclesiastical  questions  growing 


(r)  The  Guardian,  April  2, 1861. 

(s)  **  Itaque  post  rem  universam  a  nobis  etiam  accurata  consideratione 
perpensam,  motu  propria,  certa  scientia^  ac  de  plenitudine  Apostolicss 
uostrffi  potestatis  constituimus,  atque  decernimus  in  regno  Anglian  rejloreat 
jtucta  communes  Ecclesia  Regtdas  Hierarckia  ordinariorum  Episcoporum 
qui  a  sedibus  nuncupantur  quas  hie  hisce  ipsis  nostrb  Literis  in  singulis 
Apostolicorum  Vicariatuum  Districtibus  consjiituimua," 
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out  of  this  wrongful  and  illegal  act ;  but  no  impartial  writer 
upon  International  Law  could  pass  it  hj  without  adverting 
to  the  censure  which  that  Law  inflicts  upon  it. 

It  is  true  that  the  publication  of  these  Letters  Apostolic 
raised  a  ferment  in  the  minds  of  the  English  people,  greatly 
resembling  that  which  disgraced  this  country  in  the  reign  of 
Charles  II.,  under  the  auspices  of  Titus  Oates. 

The  result  of  many  stormy  debates  in  Parliament  was  the 
following  statute  {t) : 

"  Whereas  divers  of  her  Majesty's  Roman  Catholic 
"  subjects  have  assumed  to  themselves  the  titles  of  Arch- 
"  bishops  and  Bishops  of  a  pretended  province,  and  of  pre- 
"  tended  sees  or  dioceses,  within  the  United  Kingdom, 
"  under  colour  of  an  alleged  authority  given  to  them  for 
"  that  purpose  by  certain  Briefs,  Rescripts,  or  Letters  Apo- 
"  stoHcal  from  the  See  of  Rome,  and  particularly  by  a  certain 
"  Brief,  Rescript,  or  Letter  Apostolical  purporting  to  have 
"  been  given  at  Rome  on  the  twenty-ninth  of  September 
^'  One  thousand  eight  hundred  and  fifty ;  and  whereas  by 
"  the  Act  of  the  tenth  year  of  King  George  the  Fourth, 
"  chapter  seven,  after  reciting  that  the  Protestant  Episco- 
^^  pal  Church  of  England  and  Ireland,  and  the  doctrine, 
"  discipline,  and  government  thereof,  and  likewise  the  Pro- 
"  testant  Presbyterian  Church  of  Scotland,  and  the  doctrine, 
"  discipline  and  government  thereof,  were  by  the  respective 
"  Acts  of  Union  of  England  and  Scotland,  and  of  Great 
^'  Britain  and  Ireland,  established  permanently  and  invio- 
^^  lably,  and  that  the  right  and  title  of  Archbishops  to  their 
^^  respective  provinces,  of  Bishops  to  their  sees,  and  of  Deans 
'^  to  their  deaneries,  as  well  in  England  as  in  Ireland,  had 
^^  been  settled  and  established  by  law ;  it  was  enacted,  that  if 
"  any  person  after  the  commencement  of  that  Act,  other  than 
"  the  person  thereunto  authorised  by  law,  should  assume  or 


(t)  14  ^  15  Vict,  cap.  60,  An  Act  to  prevent  the  Asmmfftion  of  certain 
JScclesiastical  Titles  in  respect  of  Places  in  the  United  Kingdom  (August  I, 
1861). 
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*'  use  the  name^  style,  or  title  of  Archbishop  of  any  province, 
"  Bishop  of  any  bishopric,  or  Dean  of  any  deanery,  in 
"  England  or  Ireland,  he  should  for  every  such  offence 
*^  forfeit  and  pay  the  sum  of  one  hundred  pounds ;  and 
"  whereas  it  may  be  doubted  whether  the  recited  enactment 
^^  extends  to  the  assumption  of  the  title  of  Archbishop  or 
"  Bishop  of  a  pretended  province  or  diocese,  or  Archbishop 
"  or  Bishop  of  a  city,  place,  or  territory,  or  Dean  of  any 
"  pretended  deanery  in  England  or  Ireland,  not  being  the 
"  see,  province,  or  diocese  of  any  Archbishop  or  Bishop  or 
"  deanery  of  any  Dean  recognised  by  law ;  but  the  attempt 
"  to  establish,  under  colour  of  authority  from  the  See  of 
"  Rome  or  otherwise,  such  pretended  sees,  provinces,  dio- 
^'  ceses,  or  deaneries,  is  illegal  and  void ;  and  whereas  it  is 
^'  expedient  to  prohibit  the  assumption  of  such  titles  in 
*^  respect  of  any  places  within  the  United  Kingdom :  be  it 
"  therefore  declared  and  enacted  by  the  Queen's  most  Excel- 
"  lent  Majesty,  by  and  with  the  advice  and  consent  of  the 
"  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
"  Parliament  assembled,  and  by  the  authority  of  the  same, 
«  that— 

"  I.  All  such  Briefs,  Rescripts,  or  Letters  Apostolical, 
"  and  all  and  every  the  jurisdiction,  authority,  pre-eminence, 
"  or  title  conferred  or  pretended  to  be  conferred  thereby, 
"  are  and  shall  be  and  be  deemed  unlawful  and  void. 

"  II.  And  be  it  enacted,  that  if,  after  the  passing  of 
^'  this  Act,  any  person  shall  obtain  or  cause  to  be  procured 
"  from  the  Bishop  or  See  of  Rome,  or  shall  publish  or  put 
"  in  use  within  any  part  of  the  United  Kingdom,  any  such 
"  Bull,  Brief,  Rescript,  or  Letter  Apostolical,  or  any  other 
"  instrument  or  writing,  for  the  purpose  of  constituting  such 
"  Archbishops  or  Bishops  of  such  pretended  provinces, 
*•'  sees,  or  dioceses  within  the  United  Kingdom ;  or  if  any 
"  person  other  than  a  person  thereunto  authorised  by  law  in 
*'  respect  of  an  archbishopric,  bishopric,  or  deanery  of  the 
"  United  Church  of  England  and  Ireland,  assume  or  use 
"  the  name,  style,  or  title  of  Archbishop,  Bishop,  or  Dean 
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"  of  any  city,  town,  or  place,  or  of  any  territory  or  district, 
"  (under  any  designation  or  description  whatsoever,)  in  the 
"  United  Kingdom,  whether  such  city,  town,  or  place,  or 
"  such  territory  or  district,  be  or  be  not  the  see  or  the  pro- 
"  vince,  or  co-extensive  with  the  province,  of  any  Arch- 
"  bishop,  or  the  see  or  the  diocese,  or  co-extensive  with  the 
"  diocese,  of  any  Bishop,  or  the  seat  or  place  of  the  Church 
"  of  any  Dean,  or  co-extensive  with  any  deanery,  of  the 
"  said  United  Church,  the  person  so  offending  shall  for 
"  every  such  offence  forfeit  and  pay  the  sum  of  one  hundred 
"  pounds,  to  be  recovered  as  penalties  imposed  by  the 
"  recited  Act  may  be  recovered  under  the  provisions  thereof, 
"  or  by  an  action  of  debt  at  the  suit  of  any  person  in  one 
"  of  her  Majesty's  Superior  Courts  of  Law,  with  the  con- 
^*  sent  of  her  Majesty's  Attorney-General  in  England  and 
•'  Ireland,  or  her  Majesty's  Advocate  in  Scotland,  as  the 
"  case  may  be," 

The  policy  of  Queen  Elizabeth  was  certainly  bolder  and 
perhaps  wiser:  when  in  her  time  the  Pope  sent  an  unin- 
vited Legate  to  England,  she  took  good  care  that  he  should 
not  set  his  foot  upon  the  shore  of  her  territory,  and  if  he 
had  done  so,  she  would  certainly  have  sent  him  back  to 
Rome. 

CCCCXXIa.  The  Act,  however,  of  the  14  &  15  Vict, 
c.  60  has  been  continually  violated  ever  since  its  enactment, 
and  the  provisions  of  it  have  never  been  enforced ;  moreover, 
the  abolition  of  the  Irish  Church  Establishment  in  1869  gave 
an  application  to  it  which  had  never  been  intended.  The 
disestablished  Irish  Bishops  became  liable  to  penalties  which 
were  directed  against  the  Koman  Bishops.  In  1871  a  re- 
pealing Act  was  passed,  which,  however,  carefully  asserted 
the  principle  that  no  pre-eminence  or  coercive  power  could 
be  conferred  otherwise  than  by  the  laws  of  the  realm.  It 
recites  that,  under  14  &  16  Vict.  c.  60,  "  certain  enactments 
^*  were  made,  prohibiting  under  penalties  the  assumption  of 
*^  the  title  of  Archbishop  or  Bishop  of  a  pretended  province 
"  or  diocese,  or  Archbishop  or  Bishop  of  a  city,  place,  or 
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"  territory,  or  dean  of  any  pretended  deanery  in  England  or 
^^  Ireland,  not  being  the  see,  province,  or  diocese  of  an  arch- 
"  bishop  or  bishop  or  deanery  of  any  dean  recognised  by  law ;  " 
and  proceeds  to  enact  that,  ^'  whereas  no  ecclesiastical  title 
"  of  honour  or  dignity  derived  from  any  see,  province, 
"  diocese,  or  deanery  recognised  by  law,  or  from  any  city, 
"  town,  place,  or  territory  within  this  realm  can  be  validly 
"  created,  nor  can  any  such  see,  province,  diocese,  or  deanery 
"  be  validly  created,  nor  can  any  pre-eminence  or  coercive 
*^  power  be  conferred  otherwise  than  under  the  authority 
"  and  by  the  favour  of  her  Majesty,  her  heirs  and  succes- 
^^  sors,  and  according  to  the  laws  of  this  realm ;  but  it  is 
'^  not  expedient  to  impose  penalties  upon  those  ministers  of 
"  religion  who  may,  as  among  the  members  of  the  several 
"  religious  bodies  to  which  they  respectively  belong,  be 
^<  designated  by  distinctions  regarded  as  titles  of  office, 
^'  although  such  designation  may  be  connected  with  the 
"  name  of  some  town  or  place  within  the  realm : 

"  Be  it  therefore  declared  and  enacted  by  the  Queen's 
^^  most  Excellent  Majesty,  by  and  with  the  advice  and 
'^  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons 
*'  in  this  present  Parliament  assembled,  and  by  the  authority 
^^  of  the  same  as  follows : 

^'  1.  The  said  Act  of  the  session  of  Parliament  held  in  the 
"  fourteenth  and  fifteenth  years  of  the  reign  of  her  Majesty, 
"  chapter  sixty,  shall  be  and  the  same  is  hereby  repealed  : 
^^  Provided,  that  such  repeal  shall  not  nor  shall  anything  in 
'^  this  Act  contained  be  deemed  in  any  way  to  authorise  or 
*^  sanction  the  conferring  or  attempting  to  confer  any  rank, 
"  title,  or  precedence,  authority  or  jurisdiction  on  or  over 
"  any  subject  of  this  realm  by  any  person  or  persons  in 
^*  or  out  of  this  realm,  other  than  the  Sovereign  thereof*'  (?<)• 

CCCCXXII.  The  practice  of  Bome  since  the  reign  of 


(u)  34  Vict,  c.  1.  An  Act  to  repeal  an  Act  for  preventiag  the  assump- 
tion of  certain  Ecclesiastical  Titles  in  respect  of  places  in  the  United 
Kingdom. 
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Queen  Elizabeth  to  appoint  Eoman  Catholic  Bishops  in  par- 
tibusy  did  not  infringe  directly  the  principle  of  territorial 
authority  incident  to  Sovereigns  or  prelates  of  the  country. 
The  conduct  of  Great  Britain  with  respect  to  the  consecra- 
tion of  Bishops  for  the  United  States  of  North  America  was 
in  harmony  with  this  principle,  and  it  must  also  be  re- 
membered that  there  was  no  established  Church  in  that 
country,  and  that  there  is  no  trace  in  the  English  statute  (or) 
of  the  assumption  of  authority  over  the  subjects  of  the 
United  States.  The  conduct  of  Great  Britain  with  respect 
to  the  establishment  of  the  Anglican  Bishopric  at  Jerusalem 
can  only  be  defended,  as  a  question  of  International  Law, 
upon  the  ground  of  the  permission  of  the  Sultan,  and,  as  a 
question  of  Canonical  Law,  upon  the  permission  of  the  Greek 
ecclesiastical  authorities. 

The  statute  founding  that  Bishopric  was  accompanied 
by  a  Letter  Commendatory  from  the  Archbishop  of  Can- 
terbury "  to  the  Bight  Reverend  our  Brothers  in  Christ, 
"  the  Prelates  and  Bishops  of  the  Ancient  and  Apostolic 
"  Churches  in  Syria  and  the  countries  adjacent ; "  and 
also  by  an  explanatory  statement  published  by  authority y  in 
which  it  was  declared  that  the  new  Bishop's  "  spiritual 
"  authority  will  extend  over  the  English  clergy  and  con- 
'^  gregations,  and  over  those  who  may  join  his  Church,  and 
^'  place  themselves  under  his  episcopal  authority  in  Fales- 
^^  tine,  and,  for  the  present,  in  the  rest  of  Syria,  in  Chaldea, 
"  Egypt,  and  Abyssinia :  such  jurisdiction  being  exercised, 
^^  as  nearly  as  may  be,  according  to  the  laws,  canons,  and 
^'  customs  of  the  Church  of  England ;  the  Bishop  having 
^'  power  to  frame,  with  the  consent  of  the  Metropolitan,  par- 
"  ticular  rules  and  orders  for  the  peculiar  wants  of  his  people. 
"  His  chief  missionary  care  will  be  directed  to  the  conversion 
"  of  the  Jews,  to  their  protection,  and  to  their  useful  em- 
"  jJoyment*' 

"  He  will  establish  and  maintain,  as  far  as  in  him  lies, 

(r)  26  Qewg$  III.,  c.  84. 
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"  relations  of  Christian  charity  with  other  Churches  repre- 
"  sented  at  Jerusalem,  and  in  particular  with  the  Orthodox 
"  Greek  Church ;  taking  special  care  to  convince  them  that 
"  the  Church  of  England  does  not  wish  to  disturb,  or  divide, 
"  or  interfere  with  them ;  but  that  she  is  ready,  in  the  spirit 
"  of  Christian  love,  to  render  them  such  offices  of  friendship 
"  as  they  may  be  willing  to  receive." 

Lord  Aberdeen,  who  was  consulted  at  the  time  of  the 
institution  of  the  bishopric,  afterwards  declared  in  a  letter, 
which  has  been  published,  that  no  interference  was  intended 
with  the  authority  of  the  Greek  Church  (y). 

Considered  apart  from  these  limitations,  the  terms  of  the 
English  statute  {z)  under  which  this  Bishopric  was  founded 
are  so  extensive  as  to  be,  however  unintentionally,  indefen- 
sible, upon  the  strict  principles  of  International  Law,  Eccle- 
siastical as  well  as  Civil. 


(i/)  Thomassintis  has  a  chapter  on  the  difficulties  arising  "  circa  ordina- 
liones  Episcoporum,  vel  plurium  in  una  urbe/ctc. —  Vettu  et  Nova  Eccies. 
Discipl.  pt.  i.  1. 1,  c.  xxix.  S.  vii.  refers  to  the  case  of  Venice,  in  which 
there  were  Greek  Bishops  for  the  Greek  people;  so  in  Cyprus  and 
lUiodes :  "  Duo  quippe  in  uno  populo  erant  populi,  duae  urbe  in  una  urhes 
quoties  duos  assignari  Episcopos  indultum  est.*'  The  second  Bishop 
should  he  confined  to  those  of  his  own  country  and  language,  and  act 
with  the  permission  of  the  Jl/'st. 

(s)  6  Victoria f  c.  G,  s.  1. 
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CHAPTER  X. 

THE  ELECTORS,   MINISTERS,  AND  COURTS,  OP   THE   POPE, 
CONSIDERED   IN  THEIR  RELATION  TO  FOREIGN  STATES. 

CCCCXXIII.  The  ambition  of  the  Emperors  of  Ger- 
many, which  at  one  period,  as  we  have  seen,  claimed  the 
absolute  power  of  nominating  the  Pope,  produced  a  re- 
action both  in  favour  of  a  free  election  to  the  spiritual  throne 
and  in  favour  of  the  independence  of  the  temporal  princi- 
pality ;  for  it  became  evident  to  Catholic  Sovereigns  that 
the  Sovereign  who  nominated  the  Supreme  Pontiff  would 
indirectly  govern  the  whole  of  Christendom  (a). 

At  all  times,  indeed,  the  rule  and  manner  of  succession  to 
that  throne,  which  claims,  without  reference  to  territorial 
limits,  a  spiritual  allegiance  theoretically  from  all  Christians, 
practically  from  all  co-religionists,  of  whatever  country  they 
may  be  subjects,  must  be  a  question  of  grave  general  inter- 
national  importance.  But  at  no  time  perhaps  can  this  be 
more  truly  predicated  than  at  the  present.  It  will  be  found 
on  inquiry,  that  most  of  the  questions  which  in  these  days 
agitate  nations  have  religion  for  their  object  or  their  pre- 
text. The  diflScult  problem  which  the  union  of  a  temporal 
sovereignty  with  an  universal  spiritual  dominion  so  long 
presented  to  Europe  has  indeed  been  solved  for  the  present 
certainly,  perhaps  for  the  future  also,  by  the  Parliament 
of  the  Italian  Kingdom;  nevertheless  the  peculiar  condition 
of  the  Papacy  still  involves  political  and  international  con- 
siderations interesting  to  all  States  (&). 

(a)  PortcUiSf  Introd,  v.  vi. 

(6)  Farini,  Lo  Stato  Romano,  vol.  iy.  Lmttera  XV,  d  O,  Okuhtone, 
''N^  cid  dipende  tanto  della  natura  del  Goyerni  che  prevalgono  in 

VOL.  II.  L  L 
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CCCCXXIV.  It  is  therefore  expedient  to  inquire: — 

1.  What  qualifications  render  a  person  eligible  to  be 
elected  Pope  ? 

2.  Who  are  the  electors  and  the  ministers  of  the  Pope  ? 

3.  What  is  the  mode  and  law  of  such  election  ? 

4.  May  the  Pope  be  deposed  for  any  o£fence^  and  by 
whom? 

CCCCXXV.  (1)  According  to  rule  and  usage,  no  one 
is  eligible,  and  no  one  is  elected  to  be  Pope,  except  a 
Cardinal  (c) ;  but  according  to  the  Canon  Law,  the  election 
of  another  person  (rf),  even,  it  is  said,  of  a  layman  (e),  would 
not  be  null.  So  that  Maximilian's  (/ )  expectations  were 
not  without  the  pale  of  possible  gratification.  But  the 
throne  of  Rome  may  not  be  filled,  as  other  thrones  are,  by 
a  female.  One  must  be  a  Protestant,  says  the  French 
canonist  who  has  been  already  cited,  or  be  blinded  by  other 
fanatical  prejudices,  "  pour  croire  a  la  fable  de  la  papesse 
"  Jeanne  "  {g). 

As  to  the  age  of  the  Pope,  it  must  not  be  less  than  that  of 
the  canonical  age  required  for  the  Episcopate,  namely,  thirty 
years  (A).  In  the  year  1770,  it  was  remarked  that  of  the 
successors  of  St.  Peter  three  only  had  reached  that  eleyation 
under  the  age  of  forty. 

CCCCXXVI.  The  Electors  of  the  Pope  are  the 
Cardinals  (£), 


Europa  quanto  deUa  natura  stessa  del  problema,  il  quale  h  implicato  nelle 
piu  gravi  ed  universali  questioni  religiose,  irUemazionali,  e  politiche." 

Vide  post,  Lettera  XVIL 

(c)  D.  de  MaiUane,  ii.  651.    "  Pape^ 

Id)  Dist.  79.  c.  3.  oportebat. 

(e)  Ohs,  in  cap,  si  quispecunia  eod,  verb,  non  ApoUalicva, 

(/)  Vide  ante,  8.  cccxxix.  note  (y). 

(g)  B,  de  MaiOane,  ii.  661.    "  Pape:' 

(/*)  Ibid.  ii.  652.    «  Pape." 

Ibid,uU3.    "Affe,» 

Ibid,  ii.     "  JSjpiecopat:' 

(t)  PacknianUf  Lekrbuch  des  KireJienrechts,  ss.  176-8. 

VidepoUf  Lord  Palmeriton'e  obeeryations. 
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Who  are  the  persons  eligible  for  an  order  possessing  such 
an  important  suffrage  ? 

How  are  the  members  of  this  order  elected  or  appointed  ? 

What  is  their  history  ? — what  are  the  functions  of  this 
order  ? — ^are  questions  which  immediately  present  themselves 
for  solution. 

CCCCXXVII.  Originally  every  Church  was  governed 
by  a  Bishop,  who  was  assisted  by  a  Synod  or  senate  of  the 
clergy,  that  is,  of  the  priestB  and  deacons  in  his  diocese. 
Those  of  the  clergy  who  were  attached  by  institution  to 
certain  cures  of  souls,  to  certain  Churches,  were  at  first 
designated  Incardinati,  as  a  name  of  distinction  from  the 
temporary  and  auxiliary  clergy  not  attached  to  any  particular 
Church. 

The  name  Incardinatus  {j)  was  afterwards  exchanged 
for  that  of  Cardinalis,  and  in  early  times  every  Church 
possessed  its  Cardinalesy  though  probably  the  appellation  was 
generally  confined,  as  it  was  in  France,  to  the  clergy  of  the 
city,  or  suburbs  of  the  city  of  the  diocese — in  fact,  to  the  chief 
advisers  of  the  Bishop,  and  was  not  bestowed  upon  the  rural 
clergy. 

When  the  Church  of  Rome  clsdmed  pre-eminence  over 
all  other  Churches,  it  was  an  evident  consequence  that  her 
Cardinals  should  be  equally  distinguished  above  all  others. 

It  was  the  duty  of  the  Eoman  Cardinals  not  only  to  govern 
the  Churches  of  the  metropolis  of  the  world,  but  also  to 
form  the  Council  of  the  chief  pastor  of  that  metropolis. 

They  were  not  Cardinals  (A)  merely  because  Incardinati 
to  different  parishes  in  Rome,  but  also,  and  principally, 
because  these  parishes  constituted  in  their  aggregate  that 


(J)  Also  InUtviatuB, 
{k)  Dist  zxii.  c.  1. 
Diat  xxiv.  c.  8. 
Dist.  Ixsi.  c.  5. 
Dist.  Ixxiv.  c.  6. 
Dist.  Ixi.  c.  13. 
Dist.  Ixxix.  c,  S-5. 

LL  2 
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Koman  Church  which  was  the  head,  the  centre,  the  hinge 
(cardo)  of  att  the  Churches  of  the  world.  These  Cardinals, 
though  but  simple  priests  and  deacons  as  to  their  order, 
cleAmeA  jurisdiction  over  the  inferior  Bishops  of  the  Roman 
See.  Afterwards  the  Bishops  of  seven  contiguous  and 
surburban  sees  {episcopi  suburbicarii)  were  added  to  the 
number  of  Cardinals. 

The  Pope  was  at  first,  like  other  Bishops,  elected  by  the 
clergy,  and  laity  of  the  city,  the  choice  being  ratified  by  the 
Emperors ;  then,  as  we  have  seen,  for  a  time  the  Emperor 
usurped  the  right  of  nomination,  and  finally  the  election 
was  left  to  the  regulations  of  the  Roman  See.  In  the 
Council  held  at  Rome  under  Pope  Nicholas  IL(a.d.  1059), 
the  principal  authority  in  electing  the  Pope  was  conferred 
on  the  Cardinal  Bishops  \  Pope  Alexander  IIL,  in  the 
third  Council  of  Lateran  (a.d.  1179),  excluded  the  people 
and  the  clergy  from  all  share  in  the  elections,  and  made 
equal  the  right  of  the  Cardinal  Bishops,  Priests,  and 
Deacons.  Thus  the  election  of  the  Pope  fell  into  the  hands 
of  the  College  of  Cardinals,  with  whom  it  has  ever  since 
remained  (Z). 

CCCCXXVIII.  The  appointment  of  the  Cardinals  is 
made  by  the  Pope. 

To  borrow  the  language  of  a  learned  French  canonist  (m) : 
"  comme  il  n'y  a  que  les  Cardinaux  qui  orient  le  Pape,  il 
"  n'y  a  aussi  que  le  Pape  qui  cr^e  les  Cardinaux ;  c'est  un 
"  principe  ^tabli  par  tons  les  canonistes." 

Nevertheless,  as  a  matter  of  usage,  the  Pope  does  not 
create  cardinals  before  the  advice  and  the  suffrages  of  the 
College  of  Cardinals  have  been  obtained  in  consistorio 
secreto.  The  Council  of  Basle  required  that  the  election  of 
Cardinals  should  be  conducted  by  the  way  of  scrutinium  and 


(0  2>.  de  MaiUane,  i.  403.    "  CardiiuU." 

Ibid.  ii.  609,  "  Pape,*^  contains  the  new  regulations  of  Alexander  III. 
at  length. 
(m)  Ibid.  i.  408.    "  Cardinal:' 
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publication  with  the  suffrage  in  writing  of  the  majority  of  the 
Cardinals  assembled  in  their  collegiate  capacity^  non  autem 
per  vota  auricularia.  This  rule  has  been  only  partially 
followed.  The  creation  of  Cardinals  is  not  held  to  resemble 
the  election  of  prelates. 

The  number  of  Cardinals  has  greatly  varied :  originally 
it  was  about  fourteen  or  fifteen,  commensurate  with  the 
Churches  and  parishes  served  by  the  priesthood  and  diaco- 
nate  of  Rome ;  others  were  added  by  Pope  Marcellus,  who 
fixed  the  number  at  twenty,  five. 

The  schism  at  Avignon  (a.d.  1307-77)  led  to  their  ex- 
tension^  as  both  the  French  and  the  Roman  Popes  were 
anxious  to  increase  the  number  of  their  partisans. 

After  the  death  of  Pope  Martin  V.  (a.d.  1431),  the 
Cardinals  agreed  in  conclave  upon  certain  articles,  the 
effect  of  which  being  to  admit  the  Cardinals  to  share  the 
revenues  and  the  jurisdiction,  both  spiritual  and  temporal^ 
of  the  Papacy,  did,  according  to  high  authority,  permanently 
alter  the  conditions  both  of  the  sovereignty  it^eii  (^Signoria 
stessa)  and  of  the  temporal  government  of  the  Popes  (?^). 

The  Council  of  Basle  (a.d.  1434),  among  various  other 
regulations  with  respect  to  the  Cardinals,  fixed  their  number 
at  twenty-four,  and  forbad  any  increase,  "  nisi  pro  magna 
"  EcclesioB  necessitate  vel  utilitate  "  {o).  The  Popes,  how- 
ever, utterly  disregarded  this  rule ;  Leo  X.  created  twenty- 
one  in  a  single  day,  in  consequence  of  a  conspiracy  formed 
against  him,  the  leader  of  which  was  a  Cardinal.  Paul  lY. 
fixed  the  number  at  forty  {p). 

Sixtus  y.  made  what  was  intended  to  be  a  final  regulation 
on  this  subject  by  a  Bull  promulgated  in  1586,  fixing  the 


(n)  Fannt,  LoStato  Romano,  iv.  323-5.  Lettera  IX,  al  O.  Oladstone, 
See  these  important  articles  in  extenso ;  he  calls  them  the  Magna  Charta 
of  the  Papal  Monarchy. 

(o)  Tit.  XX.  Be  Numero  et  Quditate  Cardinal%um,—Kochf  Sanctio  Frag, 
niatica,  ^c,  Sylloge  Doc,  p.  143. 

(p)  By  an  Indtdtum,  which  is  known  by  the  name  Compactum, 
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number  of  Cardinals  at  seventy,  and  diyiding  them  into  tliree 
orders  : — 

1.  The  first,  Cardinal  Bishops,  being  in  number  six. 

2.  The  second,  Cardinal  Priests,  being  in  number  fifty. 

3.  The  third,  Cardinal  Deacons,  being  in  number  fourteen. 
Since  this  regulation,  the  number  appears  to  have  been 

increased  to  seventy-two — ^^one  being  added  to  the  Cardinal 
Bishops,  and  one  to  the  Cardinal  Deacons.  But  the  number 
is  not  necessarily  or  usually  filled  up. 

The  Council  of  Trent  decreed  that  the  qualifications  as 
to  morals,  doctrine,  and  learning,  which  they  had  already 
specified  as  needful  for  the  oflSce  of  Bishop,  should  be  re- 
quired for  that  of  the  Cardinals,  "  quos  S.  S.  Pontifex  ex 
"  omnibus  Christianis  natianibusy  quantum  commode  fieri 
**  poterit,  prout  idoneos  repererit,  assumet"  {q\ 

This  recommendation  or  direction  evidently  tended  to 
give  an  international  character  to  the  Sacred  College.  It 
appears,  too,  that  it  was  the  habit  of  certain  nations  to 
choose  a  Cardinal  as  the  protector  of  their  national  eccle- 
siastical interests;  and  probably  from  hence  grew  up  the 
custom  which  prevails  to  this  day,  that  the  sovereigns  of 
certain  kingdoms  are  allowed  to  nominate  a  Cardinal  (r) 
from  among  their  own  subjects.  In  France  the  new-made 
Cardinal  received  the  insignia  of  his  dignity  from  the  King 
or  his  Chancellor  {s). 

CCCCXXIX.  The  principal  function  and  privilege  of 
the  Cardinal  is  to  give  his  vote  for  the  election  of  the  Pope 
— a  right  incident  to  every  Cardinal  who  has  received  the 
order  of  deacon,  or  who  has  solicited  the  Pope  to  bestow 
upon  him  that  order  {t), 

{q)  Sess,  xxiv.    De  Bef,  c.  1. 

Vide  post,  remarks  of  Lord  Palmerston, 

(r)  See  this  claim  very  distinctly  set  forth,  on  the  part  of  France,  ifl 
1822,  and  recognised  within  certain  limits  by  Pius  VII.  Artaud,  ffistoire 
de  Pie  VIL,  t.  ii.  pp.  593-5. 

(0  D.  de  MaiUane,  i.  p.  408.    "  Cardinal:' 

if)  Demtij  Institutionum  Canonicarum  lAbri^  t,  i.  p.  171  (ed.  Paris, 
1852). 
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On  the  tenth  day  after  the  death  of  the  Pope,  the  Cardmals 
ought  to  meet  in  conclave  :  on  the  next  day  the  election  of 
the  new  Pope  begins  (w).  The  Cardinals  presentin  conclave 
are  not  bound  to  await  the  arrival  of  those  who  are  absent. 
Votes  cannot  be  given  by  proxy.  The  election  is  generally 
per  scrutinium  (a:),  on  the  publication  of  which  the  person 
elected  by  two-thirds  of  those  present  is  declared  to  be 
the  new  Pope.  If  no  person  be  so  elected,  then  the  votes 
are  taken  again,  in  accessa,  until,  by  the  requisite  propor- 
tion, some  person  is  elected.  It  would  appear,  however, 
from  the  account  of  the  proceedings  after  the  death  of 
Pius  VII.,  that  the  testament  of  a  deceased  Pope  may,  in 
some  degree,  contract  the  mode  of  his  successor's  appoint- 
ment (y). 


(m)  Devoti,  ibid.  p.  260. 

Ix)  According  to  Devoti,  t.  i.  88.  18, 19,  20,  21,  pp.  271,  272:  "Tribus 
autem  modis,  alio  praeterea  nullo,  electio  perficitur,  per  scrutinium,  cotn- 
promiuum  et  quMi  inspirationem" 

The  per  scrutinium  is  to  be  by  three  senators ;  votes  are  to  be  collected, 
IfSecreto;  2,  singiUatim ;  Sj  justo  ordine;  4,  diligenter :  compromissum 
where  there  is  no  opposition  but  all  are  unanimous  :  *'per  quasi  inspira- 
tionem  electio  absolvitur  cum  electores  omnes  quasi  divino  spiritu  afflati 
in  eum  repents  feruntur,  de  quo  autea  yix  cogitaverant."  The  first  of 
these  three  modes  appears  to  be  generally  in  use. 

(y)  '*  Ensuite  le  Cardinal  La  Somaglia,  doyen,  dit  qu*il  avait  re^u  de 
son  pr^d^esseur  Matt^i  divers  papiers,  avec  I'ordre  de  ne  les  ouvrir 
qu'apres  la  mort  du  Pape,  et  en  presence  du  SacnS  College  rassembl^. 
Son  Eminence  d^cacheta  le  paquet,  et  il  y  trouva  deux  6re&,  dat^s  de 
Fontainebleau.  Le  Pape,  dans  le  premier,  ordonnait  aux  Cardinaux  de 
se  r^unir  imm^diatement  sous  la  pr^sidence  du  Cardinal  doyen,  et,  en 
d^rogeant  hk  toutesles  auciennes  constitutions,  pour  ne  considdrer  que  Tem- 
pire  des  circonstances  et  les  dangers  de  TEglise,  d'^lire,  dans  le  plus  bref 
d^lai,  un  Pape,  h  la  plurality  des  voix.  Le  second  Bref  portait  les  memes 
dispositions,  avec  la  difference  que  le  Pape  demandait,  pour  consacrer 
r<$lection,  les  deux  tiers  des  voix,  en  conformity  de  Tancien  usage.  Le 
Secretaire  du  Sacr^  Goll^,  Monsignor  Mazio,  prit  alors  la  parole,  et 
declara  qu'il  etait  d^positaire  d'un  troisi^me  Bref,  dont,  par  les  ordres  du 
Pape,  et  sous  le  secret  de  la  confession,  il  avait  ete  le  r^dacteur  et  le  seul 
confident.  Oe  Bref  portait  la  date  du  mois  d'octobre  1821.  C^etait 
r^poque  ou  le  Pape  avait  lanc^  la  Bulle  contre  les  Carbonari.  Le  Saint 
r^rc  ordonnait  que  Ton  proc^dat  h  I'election  aussitot  apr^s  sa  mort,  par 
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It  would  also  appear  that  Pius  IX.  was  much  alarmed 
lest^  if  he  died  during  the  sitting  of  his  Vatican  Council, 
that  body  should  be  minded  to  take  part  in  the  choice  of 
his  successor,  or  some  other  irregularity  take  place.  Accord- 
ingly a  constitutio  was  issued  by  him,  ^*  ad  tamfunestum 
^*  periculum    avertendurn^    and  confining  the    election  to  | 

the  Cardinals  {z).     (December  4,  1869.)  i 

CCCCXXX.  The  duty  which  ranks  next  in  importance 
to  that  of  choosing  the  Pope  is  that  of  affording  counsel 
to  him  and  assisting  him  in  the  spiritual  government  of  the 
world. 

This  duty  is  performed,  1st,  in  consistorio  (a),  that  is  in 
the  assemblage  of  Cardinals  at  the  Papal  Palace,  in  the 
presence  of  the  Pope ;  2nd,  in  congregationibus^  that  is  in 
certain  colleges  or  committees  of  different  official  persons, 


acclamation,  B*il  ^tait  possible,  et,  pour  ainsi  dire,  sur  le  corps  expirant ; 
que  cette  election  se  fit  en  secret,  sans  attendre  les  Cardinauz  hors  de 
Rome,  sans  pr^venir  les  ministres  accr^t^s,  sans  informer  les  Coors, 
sans  8*occuper  des  fun^railles,  avant  que  Tacte  fEit  consomm^.  Le  Saint 
Pdre,  avec  les  expressions  les  plus  path^tiques,  recommandait  TunioD 
aux  Cardinaux,  leur  rappelait  que  presque  tons  ^talent  ses  creatures,  et 
que  la  recomiaissance,  jointe  h  Tamour  de  la  religion  et  de  la  patrie, 
devait  Tassurer  de  leur  ob^issance.  Ce  dernier  Bref  causa  la  plus  vire 
sensation.  Cependant,  toute  la  Congr^ation  eut  la  sagesse  de  recon- 
naitre  que  les  ordres  ^man^s  de  Sa  Saiutet^,  k  T^poque  ou  les  suites  de  la 
revolution  d'Espagne  et  du  Pi^mout  agitaient  ritalie,  n*etaient  plus  appli- 
cablea  aux  circonstances  actuelles." — Artaudj  Hittoire  du  Pape  Pie  VIL, 
p.  609. 

(s)  '*  Motu  proprio  ac  de  Apostolicsd  potestatis  plenitudine  declaramus, 
decemimus,  atque  statuimus  quod,  si  placuerit  Deo  mortali  Nostne 
peregrination!,  prssdicto  Generali  Concilio  Yaticano  perdurante,  finem 
imponere,  electio  novi  Summi  Pontificis,  in  quibuscumque  statu  et 
terminis  Ooncilium  ipsum  subsistat,  nonnisi  per  S.RE.  Gardinales  fieii 
debeat,  minime  vero  per  ipsum  Concilium,  atque  etiam  omnino  exdusis 
ab  eadem  electione  peragenda  quibuscumque  aUis  personis  cujusvis,  licet 
ipsius  Goncilii,  auctoritate  forte  deputandis,  pradter  Gardinales  prsddictos.** 
Offiz.  AM.  U.  p.  161,  s.  xxxi. 

(a)  It  is  in  the  Comistory  that  the  aUocutioTU  of  the  Pope  are  made, 
which  are  in  some  degree  analogous  to  royal  speeches  and  public  declara- 
tions of  the  Executive  in  other  countries. 
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over  which  a   Cardinal  presides,  and  to  which  a   certain 
portion  of  the  Papal  Government  is  delegated  (A). 

The  authority  of  the  decisions  of  these  committees,  (1) 
as  to  matters  of  doctrine,  (2)  as  to  matters  of  discipline, 
and  (3)  as  to  the  adjudication  of  particular  cases>  depends  of 
course,  so  far  as  foreign  countries  are  concerned,  upon  the 
law  of  each  country  in  which  the  Koman  Catholic  Church  is 
established. 

It  is  only  under  great  limitations,  as  to  the  necessary  con- 
currences of  the  royal,  legal,  and  episcopal  authorities,  that 
these  decisions  have  ever  been  allowed  to  take  effect  in 
France  {c). 

The  same  remarks  are  applicable  both  as  to  general 
usage,  and  especially  the  law  of  France,  with  respect  to  the 
decisions  of  the  tribifnal  which  is  concerned  with  prepar- 
ing and  expediting  the  letters  Apostolic  or  Rescripts  of  the 
Popes,  namely,  the  Cancellariuy  Dataria,  and  Poenitentiaria 
((/).  So  with  respect  to  the  highest  Roman  tribunal,  the 
Rota  Romanaj  which  consists  of  twelve  auditoreSy  one 
French,  one  Spanish,  one  German,  the  rest  Italian ;  it  has 
no  authority  in  France  (e).  The  tribunal  of  the  Signatura 
JustiticB  presides  over  matters  of  Appeals^  DelegatioUy  and 
Recusation^  and  the  Rescripts  are  signed  by  the  Pope.     The 

{h)  Of  these  congregatumeB  some  have,  or  had,  for  their  more  especial 
object  municipal  and  civil  matters  of  the  Roman  territor  j,  some  the  eccle- 
siastical affairs  of  a  particular  nation,  others  the  general  care  of  the 
lioman  Catholic  Ohurch,  tIz.  : 
Oongregatio  Consistorialis. 

Inquisitionis  (over  which  the  Pope  usually  presides). — 

(Devoti,  i.  p.  171,  8.  27.) 
Indicis. 
Concilii. 

Episcoporum  ac  Begularium. 
De  Ritibus. 

De  Indulgentiis  et  Reliquiis. 
De  Propaganda  Fide, 
(c)  Lequeux,  i.  864,  366,  866. 
(<0  Iteiferutuel,  Jus.  Can.  Univ.  1.  iii.  t.  iv.  note  577, 
(e)  "  Apud  nos  nullam  exercet  jurisdictionem  hoc  tribunaL** — Lequmx, 
1.368. 
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tribunal  of  the  Signatura  Gratics  has  cognisance  of  matters 
in  which  ihe  favour  of  the  Pope  is  sought,  and  in  this  tri- 
bunal he  presides  in  person. 

CCCCXXXI.  With  respect  to  the  rank  of  the  Cardinal 
(/)  at  Kome,  it  is  considered  next  to  that  of  the  Pope.  For 
some  time  Archbishops  and  Bishops  refused  to  yield  prece- 
dence to  Cardinal  Priests  and  Deacons ;  but  from  the  order 
of  rank  observed  at  the  Council  of  Lyons,  a.d.  1245,  it 
appears  that  precedence  was  accorded  to  Cardinals  over 
all  dignitaries,  including  Patriarchs. 

When  in  1440,  the  Archbishop  of  York  was  made 
Cardinal,  the  Archbishop  of  Canterbury  demurred  to  his 
claim  for  precedence.  But  the  Pope  wrote  to  the  latter 
prelate,  that,  as  the  College  of  Cardinals  represented  the 
Apostles,  their  universal  right  of  precedence  was  not  to  be 
disputed. 

Their  rank  in  foreign  countries  must  depend  upon  the  laws 
and  usages  of  each  country,  but  generally  in  countries  which 
recognise  the  supremacy  of  Kome,  their  rank  has  been,  with 
more  or  less  restriction,  recognised  also. 

The  Cardinal  now  resident  in  England  has  no  rank  in  this 
country,  but  this  is  probably  the  consequence  of  the  non- 
recognition  of  his  mission,  and  the  grievous  infraction  of  In- 
ternational Law  with  which  it  was  inaugurated.  With 
respect  to  other  Boman  privileges  of  Cardinals,  such  as  those 
which  relate  to  the  holding  of  benefices  and  residence  at 
Rome,  they  are  by  no  means  recognised  as  a  matter  of 
course  in  other  countries,  and  in  France  they  have  been 
denied  (g). 


(/)  "  0.  xiii.  8.  Sunt  autem  X.  qui  filiis,  leg.  c.  xvii.  s.  Decet  de  elect, 
in  YI.  cardinales,  id  est  cardines  orbis  consiliarii,  fratres,  familiaies  aut 
filii  PapsB,  cardinales  diyi,  lumina  Ecdesiee,  &c.  denique  fadunt  unum 
corpus  cum  Papa  sicut  canonici  cum  Episcopo/'  &c. — Barbosa,  De  Jure 
JEccles,  1.  i.  c.  iv.  note  1. 

{g)  "  On  n'a  jamais  regards  en  France  les  reglements  que  les  Papes 
ont  faits,  touchant  la  r^idence  des  Cardinaux  k  Rome,  comme  une  loi 
que  les  Cardinaux  fran^ois  fussent  obliges  de  suivre.^'    An  eminent 
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CCCCXXXIL  The  oath  taken  by  the  Cardinals  is  thus 
given  by  De  Maillane  : — 

"  Ego nuper  assumptus  in  Sancta  Komana  [Ecclesia] 

"  Cardinalem  [Cardinatum]^  ab  hac  hora  in  antea  ero  fidelis 
"  beato  Petro,  universalique  et  Romanae  Ecclesise,  acsummo 
"  Pontifici  ejiisque  successoribus  canonice  intrantibus.  La- 
**  borabo  fideliter  pro  defensione  fidei  CatholicaB,  extirpa- 
''  tioneque  haeresium,  et  errorum  atque  Schismatum  reform  a- 
"  tione,  ac  pace  in  populo  Christiano :  alienationibus  rerum 
"  et  bonorum  Ecclesise  Bomanse^  aut  aliarum  Ecclesiamm 
"  et  beneficiorum  quorumcunque  (non)  consentiam^  nisi  in 
"  casibus  a  jure  permissis ;  et  pro  alienatis  ab  Ecclesia 
"  Romana  recuperandis  pro  posse  meo  operam  dabo.  Non 
'^  consulam  quidquam  summo  Ponti&ci^  nee  subscribam  me 
"  nisi  secundum  Deum  et  conscientiam,  quad  mihi  per  sedem 
'^  Apostolicam  commissa  fuerint  fideliter  exequar,  Cultum 
'^  Divinum  in  Ecclesia  tituli  mei^  et  ejus  bona  conservabo ; 
"  sic  me  Deus  adjuvet  et  haec  sacrosancta  Dei  Evangelia  " 

CCCCXXXIII.  D'Aguesseau  wrote  a  very  learned 
Memoire  (i)  upon  the  question  whether  a  French  Cardinal, 
guilty  of  leze-majeste^  was  exempted,  on  account  of  his 
dignity,  from  the  royal  jurisdiction  (j).  This  great  jurist 
considers  the  question  under  four  heads,  and  the  Cardinal 


magistrate  at  the  head  of  the  bar  denounced  the  Bull  of  Innocent  X.  as 
"  abusive  " ;  the  high  rank  and  dignity  of  the  Cardinal  was  admitted, 
especially  with  the  Sovereign  Pontiff, "  auquel  ils  (les  Oardinaux)  doivent 
respect  et  fid^t^  particulidre ;  mais  cette  obligation,  qui  est  du  droit positif 
et  humainf  ne  peut  venir  en  competence  avec  les  droits  de  la  naissance  et 
de  la  nature  qui  nous  attachent  de  droit  diyin  h  nos  Souyerains,  et  auquel 
il  n'est  pas  loisible  de  r^sister/' — 2).  de  Maillanej  i.  413,  414 :  M,  du 
ClergS,  t.  vi.  p.  1047. 

(h)  D.  de  Maillane,  I  413.    ''  Cardinal," 

(»)  D'Affueeseau,  v.  100,  M&moire  oil  Von  examine  si  un  Cardinal  fran^ 
gais,  qui  cmnmet  un  Crime  de  Lhe-Majest6f  est  exempt  de  la  Juridiction 
royale  par  sa  digniU,  A  yery  valuable  dissertation  on  the  limits  of  the 
spiritual  and  temporal  power. 

(j)  See  JBynkershoek,  De  F,  L,  c.  vi.  p.  455 ;  c.  xii.  p.  401. 


524  INTERNATIONAL  LAW. 

is  considered  (1)  as  a  Clerk,  (2)  as  a  Bishop^  (3)  as  a 
Cardinal,  (4)  as  the  diocesan,  by  virtue  of  his  rank  in  the 
College  of  Cardinals ;  and  the  result  of  his  examination  into 
all  these  points  is  that  the  Cardinal  is  subject  to  the  royal 
jurisdiction  : — "  De  quelque  c6t6  que  Ton  considdre  le 
^'  Cardinal,  il  est  ^galement  soumis  &  la  puissance  et.&la 
"  justice  duRoi"  (A). 

The  following  passages  in  this  elaborate  and  international 
treatise  are  well  worthy  of  attention : — "  Comme  le  Pape 
^^  r^unit  en  sa  personne  la  quality  de  Prince  Souverain  k  celle 
"  de  Chef  de  I'Eglise,  et  que,  centre  la  doctrine  et  les  senti- 
'^  mens  des  anciens  Papes,  il  est  enfin  devenuRoiet  Pontife 
^^  tout  ensemble,  les  Cardinaux,  qui  sont  ses  ministres  dans 
**  ces  deux  qualitfis,  peuvent  aussi  etre  consid^res  sous  deux 
^^  faces  diffSrentes;  c'est-jt-dire,  on  dans  leur  6tat  ecclesias- 
*^  tique,  comme  principaux  ministres  de  TEglise  de  Rome,  et 
^^  assesseurs  du  Pape  dans  les  affaires  ecclesiastiques,  ou  dans 
^^  leur  6tat  politique,  comme  conseil  et  principaux  officiers 

"  d'un  Prince  dtranger  "  (/) ^'  Quelle  est  done, 

"  suivant  ces  principes,  la  veritable  situation  d'un  Fran9ai8 
"  qui  est  honore  de  la  dignity  de  Cardinal?  " 

"  II  devient,  k  la  v^rit^,  le  conseil,  le  ministre  du  Pape, 
"  avec  I'agr^ment  et  presque  toujours  par  la  protection  du 
"  Roi;  il  entre  par  \k  au  service  du  Pape,  il  contracte  de 
'^  nouveaux  engagements :  mais  il  ne  ddtruit  pas  les  anciens 
**  qui  le  lient  k  sa  patrie.  Le  lien  qui  Tattache  k  son  premier 
"  maitre  est  d'un  ordre  sup^rieur  k  celui  qui  I'unit  au  second ; 
"  I'un  est  nature!,  I'autre  est  purement  civil :  I'obligation 
**  civile  ne  d^truit  pas  I'obligation  naturelle,  et  un  Cardinal 
^^  n'en  est  pas  plus  dispense  qu'un  66n6ral  franfais  qui  com- 
*^  mande  les  troupes  du  Roi  Catholique,  ou  qu'un  Due  et  Pair 
^^  qui  a  joint  k  ce  titre  celui  de  Grand  d'Espagne,  ou  qu'un 
^^  n^gociant  qui  va  s'dtablir  k  Amsterdam  ou  k  Cadiz,  par 
"  rapport  k  son  commerce  "  {m). 

{k)  nAguessem,  ibid.  p.  336.  (0  Ibid.  p.  290. 

(m)  Ibid.  p.  208. 


CARDINALS  -"VV^HUTHER  TRIABLE.  525 

CCCCXXXIV.  D'Aguesseati  cites  eight  precedents  for 
the  trial  of  Cardinals  by  the  law  of  the  land : — 

1.  Cardinal  de  Constance  in  the  time  of  Louis  XI.,  a.d. 
1462. 

2.  Cardinal  Ballue,  in  the  same  reign,  in  whose  case  there 
was  an  elaborate  discussion  between  the  Ambassadors  of 
France  on  the  one  hand,  at  the  Court  of  Rome,  and  the  Pope 
and  Cardinals  on  the  other. 

3.  Cardinal  de  Chatillon,  "  exemple  c616bre,"  accused  and 
judged  by  the  Parliament. 

4.  Cardinal  de  Guise,  executed,  without  the  formalities  of 
justice,  by  Henri  III. 

5.  Cardinal  de  Bourbon,  executed  by  the  same  monarch 
in  a  similar  manner. 

6.  Cardinal  de  Plaisance,  sent  by  Pope  Clement  VIII.  to 
assist  the  League  against  Henri  IV.  The  Cardinal  was 
not  a  born  subject  of  the  Crown,  and  was  an  ambassador.  It 
was  holden  by  the  Parliament  of  Ch&lons  that  by  joining  in 
a  conspiracy  he  had  forfeited  his  privilege  as  ambassador,  and 
that  he  was  justiciable  by  reason  of  the  locality  of  the  crime, 
though  not  by  reason  of  his  birth  (w). 

7.  Cardinal  de  Sourdis,  in  the  reign  of  Louis  XIII.,  a.d. 
1615. 

8.  Cardinal  de  Retz  (o),  "  exemple  equivoque ; "  for  the 
King,  then  scarcely  of  age,  just  emerged  from  the  troubles  of 
his  minority,  first  ordered  the  Parliament  to  proceed  against 
the  Cardinal,  and  afterwards  applied  to  Rome  for  commis- 
sioners. 

CCCCXXXV.  The  Roman  canonists  (p)  say,  that  as 


(n)  D'AguesseaUf  ibid,  p.  827. 

(o)  Ibid,  p.  830. 

(p)  Devotij  i.  172,  xxix.  xzxii. 

X.  i.  t.  XXX,  c.  8.  De  Off,  Leg,    ' 

OC.  8,  4,  6,  9.  Ibid. 

T.  xxxviii.  c.  20.  De  Jure  Patron, 

V.  t.  xxxiii.  c.  28.  De  PrivUeff. 

VI.  t  XV.  c.  1.  De  Off.  Leg, 
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the  whole  Church  of  Chrifit  is  committed  to  the  charge  of  the 
Pope,  and  as  he  cannot  be  present  everywhere,  it  is  necessary 
that  he  should  have  deputies  armed  with  his  authority  and 
jurisdiction,  and  hence  the  institution  oi Legates  (y).  Legates 
are  of  three  kinds : — 

!•  Legati  a  latere. 

2.  Legati  missiy  or  Nuntii, 

3.  Legati  nati. 

CCCCXXXVI.  Legati  a  latere  (r)  are  Cardinals  whom 
the  Pope  has  sent,  as  it  were,  from  his  own  side,  either  to 
foreign  Princes,  or  into  provinces  of  the  Roman  See,  clothed 
with  the  most  ample  authority.  In  the  Decretals^  powers 
nearly  if  not  quite  equal  to  those  of  the  Pope  {s)  are  con- 
ferred on  these  Legates,  and  it  is  provided  that  they  shall 
continue  after  the  death  of  the  Pope.  They  were  authorised 
to  convene  and  preside  over  Councils,  with  a  vote  equivalent 
to  that  of  the  whole  assembly,  to  suspend  and  depose 
bishops,  and  to  make   laws.     These   extravagances  were  I 

partly  the  fruit  of  the  Council  of  Trent  (/),  but  the  laws  i 

and  practice  of  independent  States  have  so  curtailed  and 
limited  them  {u)  that  the  office  has  fallen  into  desuetude. 
Nevertheless,  after  the  desolating  storm  of  the  first  Revolu- 
tion  had  passed  over  the  Gallican  Church,  and  Napoleon  , 
had  again  opened  communications  with  Rome,  Pius  YII.  sent 
Cardinal  Caprara,  in  the  character  of  a  Legatus  a  latere,  to  , 

France.     The  French  Government  admitted  him,  and  with 


{q)  For  their  early  history,  see  ThomastinuSf  Discipl,  pt.  i.  1.  iL  cc 
113, 119.    Be  Cardinalibua  et  Legaiis, 

(r)  X.  I.  tit.  XXX.  VI.  t.  XT.  c.  1.     Be  Of.  Leg, 

(«)  X.  Y.  t.  xxxiii.  c.  23.  Be  Frivileg,     Cap,  Antigua, 

(t)  Ses8,  xxiy.  c.  xx.    Be  Eef, 

(tt)  "  Aucun  indiyidu,  se  disant  Nonce,  LSgat,  Vicaire,  ou  Oommisflaire 
apostolique,  ou  se  pr^valant  de  toute  autre  d(Snomination,  ne  pourra,  sans 
rautorisation  du  Gouvemement,  exercer  sur  le  sol  firan^ais,  m  aiUeurs, 
Aucune  fonction  relative  aux  affaires  de  TEglise  gallicane.^ — Artk, 
organigueSf  art.  ii. 

WalteTf  Kirchenrecht,  s.  148. 

Thomass,  Biadp,  ubi  supr. 
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very  large  honours,  which,  however,  they  partially  circum- 
scribed by  denying  to  him  the  faculty  of  acting  by  delegate 
' subdelegandt)  (x). 

These  Legates  are  ambassadors  of  the  first  rank. 

CCCCXXXVII.  Legati  missi^  or  Nuntiiy  are  Papal 
ambassadors  appointed  for  the  execution  of  some  particular 
business  in  foreign  parts,  with  powers  limited  by  their  cre- 
dentials. 

Nuntii  Apostolici  are  resident  Papal  ambassadors  at  foreign 
Courts  (y). 

Nuntii  are  ambassadors  of  the  second  rank,  though  some- 
times furnished  "  cum  potestate  Legati  a  latere. ** 

Internuntii  are  those  who  are  appointed  provisionally,  or 
who  are  resident  in  provinces  in  which  the  Sovereign  is  not 
present.  These  are  ambassadors  of  the  third  rank.  For 
the  transaction  of  matters  of  minor  moment  Ablegati  are 
sometimes  despatched  from  Rome. 

The  chief  duties  of  the  Legate  or  Nuncio  are,  to  watch 
over  the  interests  of  the  Roman  See,  to  apprise  the  Pope  of 
all  matters  of  moment  passing  at  a  foreign  Court,  and  to 
obtain  canonical  information  respecting  the  Bishops  nomi- 
nated by  the  Crown  {z).  They  have  no  jurisdiction  unless 
by  the  permission  of  the  State  to  which  they  are  sent  (a). 


(.r)  The  Papal  letters,  "  Qui  Omsti  Domini"  conferred  on  the  Legate 
'*  potestatem  constituendi  novas  EcclesiaB  Gallianim :  singularum  DioB- 
cesium  fines  determinandi :  proband!  statuta  capitulorum,  eisque  conce< 
dendi  choralia  insignia,  qu»  iisconvenire  arbitrabitur  :  paroecias  drcuni- 
scribendi :  procedendi  per  se  ad  constitutionem  Ecclesiarum :  dispensandi, 
condonandi :  imo  et  mbdeleffondiJ* — Lequeux,  i.  380.  BvUetin  des  Lois, 
IIP  JSSrie,  No.  1874. 

(y)  Vide  ante^  p.  197,  note  (j),  formerly  apocrinam  or  responstdes, 
Nov.  123,  c.  25. 

(s)  ''Nullum  apud  nos  Nuntii  jurisdictionis  actum  exeroent" — 
Z/equeux,  i.  380. 

{a)  ''Ihre  Yollmachten  hangen  von  ihren  besondem  Instractionen, 
ihre  Zulassung  von  der  Regierung  dee  betreffenden  Landee  ab." — W<dter 
Abschn.  144. 

Extr.  Cotnm,  de  Consuet.  i.  tit.  i.  c.  1.  is  now  held  contrary  to  the  jw 
comtnune  of  the  Ohurch  and  of  States. 
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Their  powers,  therefore,  no  longer  depend  upon  one  general 
law,  but  upon  the  particular  instructionB  given  to  them,  and 
on  the  law  and  usage  of  the  country  to  which  they  are  sent 
This  has  been  the  consequence  of  the  dispute  at  die  dose  of 
the  last  century  with  respect  to  perpetual  or  standing  mmtia- 
turas  (i), 

CCCCXXXVIII.  The  title  of  Legati  nati  (c)  was  con- 
ferred upon  certain  foreign  dignitaries,  to  whose  See  or 
Crown  the  power  and  ofBce  of  Legate  was  perpetually 
annexed.  Such  were  the  Archiepiscopates  of  Bheims, 
Bordeaux,  and  Lyons  in  France ;  of  Canterbury  and  York 
in  England:  of  Toledo  and  Tarragona  in  the  Spanish 
peninsula ;  of  Salzburg,  Cologne,  and  Prague  in  Germany ; 
of  Pisa  in  Italy  ;  the  Crown  of  Hungary  and  the  Crown  of 
the  Two  Sicilies— ' apostoUca  regni  SicilicB  Legatio  (d). 

In  process  of  time  it  was  found  that  the  Papal  power  was 
rather  weakened  than  strengthened  by  these  perpetual  and 
unchangeable  legates,  and  it  is  probable  that  the  provi- 
sionary  title  is  the  only  memorial  of  former  authority  which 
they  now  retain ;  except,  indeed,  in  the  case  of  the  Crown 
of  Hungary,  for  Pope  Sylvester  conferred  this  privilege  upon 
King  Stephen  [e) ;  except  also,  in  the  case  of  the  King 
of  the  Two  Sicilies.  This  privilege  of  the  Sicilian  Monarchy 
is  founded  upon  a  Bull  of  Urban  11.  to  Roger  (1099),  and 
was  expressly  confirmed  by  a  Bull  of  Benedict  XIII. 
(1728).  The  King  used  to  exercise  jurisdiction  as  Legate 
through  a  special  tribunal  of  his  own  {Monarchia  Sictila). 


(5)  Packmann,  Lehrbuch  de4  Kirchmrechts,  6.  162. 

(c)  Bevoti,  i.  175. 

(d)  Waiter,  Kirchenrecht,  Abschn.  144 :  "  Doch  hangen  nur  Ehren- 
rechte  davon  al>." 

(e)  *^  Sich  dafl  Ereuz,  als  Zeichen  des  Apostolats  allenthalben  vortragen 
zu  lassen,  und  nach  dem  Maasse  der  gottliuhen  Quade,  und  als  SteUvet- 
treter  des  Papdes,  die  gegenwartigen  und  kiinftigen  Eirchen  des  un- 
garischen  Reicbes  einzuricbten,  zu  ordnen,  und  mit  Vorziigen  auszu- 
zeicbnen.'^ — Benedict  XIV,  De  Synod,  Dioc,  1.  ii.  c.  vi.  cited  by  Packnunm, 
B,  181. 
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The  Commissarius  Apostolicus,  sometimes  colleADeleffatus^ 
is  an  officer  despatched  by  the  Pope  to  obtain  information 
upon  a  particular  matter. 

The  Vicarius  Apostolicus  is  an  officer  through  whom  the 
Pope  exercises  authority  in  parts  remote^  and  who  is  some- 
times sent  with  episcopal  functions  into  provinces  where  there 
is  no  Bishop  resident,  or  where  there  has  been  a  long  va- 
cancy of  the  see,  or  into  infidel  or  heretical  countries  (/). 

The  Prafecit  Apostolici  are  officers  of  the  same  character, 
but  without  the  power  of  exercising  episcopal  functions. 

CCCCXXXIX.  There  remains  the  question  as  to 
whether  the  Pope  may  be  deposed  for  his  offences,  and  by 
whom  ? 

In  the  case  of  any  other  Sovereign,  such  a  question 
would  not  properly  be  answered  in  any  treatise  on  Inter- 
national Law.  First,  because  it  is  a  question  rather  of 
Public  than  of  International  Law ;  and  secondly,  because 
it  is  neither  prudent  nor  right  to  attempt  to  lay  down  rules 
for  a  case  which,  if  it  ever  happen,  must  be  superior  to  all 
rule,  save  that  which  the  necessity  itself  may  suggest  and 
justify.  But  the  character  of  the  Pope  as  Universal 
Spiritual  Chief  gives  foreign  countries  a  direct  interest 
in  that  question ;  and,  moreover,  it  is  one  which  has  under- 
gone consideration,  and  of  which  a  solution  has  been 
attempted. 

Here,  again,  as  in  so  many  matters  relating  to  the  Pope, 
there  are  two  distinct  opinions  maintained  by  ultra'  and  cis^ 
montane  canonists.  The  former  maintain  the  impossibility 
of  the  Pope's  trial  or  deposition  on  account  of  his  infallibility 
and  of  his  superiority  to  every  earthly  tribunal.  The  latter 
hold  the  superiority  of  General  Councils  of  the  Church  to 
the  Pope,  the  possibility  of  his  erring,  and  that  he  is  not 
exempt  from  the  jus  commune  whereto  every  Bishop  or 

(/*)  The  right  to  nominate  these  officers  rests  upon  the  Pope*8  claim  to 
tmiyersal  jurisdiction,  and  on  what  \b  called  by  canonists  the  jus  devoli^ 
ttonis, — Walter,  ib. 

VOL.   II.  MM 
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dignitary  of  the  Church  is  canonically  responsible  for 
certain  offences,  and  that  bad  Popes  have  been  lawfully 
deposed  both  by  Emperors  and  by  Councils. 

The  Council  of  Basle  distinctly  asserted  three  proposi- 
tions : — 

1.  That  a  General  Council  was  superior  to  the  Pope,  and 
that  he  owed  obedience  to  it. 

2.  That  he  might  be  punished  {dehite  puniatur)  for  disobe- 
dience to  it. 

3.  That  by  this  Council  the  Cardinals  are  enjoined  to 
remonstrate,  first  personally,  then  in  their  collegiate  capacity, 
with  an  erring  Pope,  and  lastly  to  denounce  him,  if  he  do 
not  amend,  at  the  next  General  Council  (^)« 

"  Non  nostrum  inter  vos  tantaa  componere  lites." 

But  it  is  necessary  to  add  that,  both  in  the  convocation  and 
in  the  proceedings  of  a  General  Council,  all  Christian  nations 
must  be  interested. 

CCCCXL.  In  1849,  during  the  civil  wars  in  Italy, 
the  English  Minister  for  Foreign  Affairs  (Viscount  Palmer- 
ston)  carried  on  a  very  important  correspondence  with  our 
ambassador  abroad,  in  which  he  made  the  following  among 
other  observations : — 

1.  That  England  would  not,  on  account  of  her  Boman 
Catholic  subjects,  view  with  indifference  what  was  passing 
in  the  Roman  States  (A). 

2.  That  she  desired  that  the  Pope  should  occupy  an  inde- 
pendent temporal  position,  in  order  that  he  might  not  become 
the  political  instrument  of  any  one  European  Power  (i). 

3.  That  there  was,  nevertheless,  a  great  difficulty  in 
making  the  Roman  States  an  exception  to  the  general  rule 


{ff)  Art.  ii.  iii.  vi.  vide  Koch,  Sanctio  Praym,  Sylloge  Doc,  pp.  112, 147. 
Dist.  1.  Can.  Iviii. :  Dist.  xxv.  Can.  vi. 

Qi)   Vide  ante,  yo\.  I  ^.(j20. 

(i)  See  the  opinion  of  PoHalig,  Discours  sur  V  Organisation  des  CuUt$, 
Discours,  etc,  par  le  Vicmnte  JP.  Port  alts,  s.  ^3  (Paris,  1845). 
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of  non-interference  between  any  foreign  people  and  their 
Sovereign. 

4.  That  the  position  of  the  Pope  differed  from  that  ol 
other  Sovereigns,  as  he  was  elected  by  the  College  of  Car- 
dinals^ a  body  neither  national  in  its  constitution  nor  in  its 
membership. 

5.  That  the  Pope  ought  to  give  his  subjects  securities  for 
good  government. 

6.  That  for  that  object  a  separation  should  be  made  be- 
tween the  spiritual  authority  and  the  temporal  powers  and 
institutions  of  the  State. 

7.  That  an  armed  intervention  to  assist  the  Pope  in  re- 
taining a  bad  government  would  be  unjustifiable  (j). 


(j)  Correspcndcnce  beitceen  Viscount  Palmerston,  the  Marquis  of  Nor- 
manhy,  and  Prince  Castelcicala,  laid  before  Parliament,  June  16, 1849 ; 
and  see  Correspondence  affeetivy  the  affairs  of  ^ome,  prestMited  to  Parlia- 
ment AprU  14, 1851,  and  1870-71. 


M  M  2 
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CHAPTER  XL 

THE  INTERNATIONAL  STATUS  OP  THE  PATRIARCHATE 
OP  CONSTANTINOPLE  (a).  THE  CHURCH  IN  THE  KING- 
DOM OF  GREECE— RELATIONS  BETWEEN  THE  GREEK 
AND  ANGLICAN  CHURCHES. 

CCCCXLI.  In  the  time  of  Pope  Gregory  the  Great  (J) 
(a.d.  695),  and  while  Maurice  was  Emperor  of  Constanti- 
nople, John,  the  Patriarch  of  Constantinople^  openly  assumed 
the  title  of  Universal  Bishop,  claiming  thereby  apparently  a 
spiritual  supremacy  Over  the  whole  Christian  world  (e).  The 
letters  written  by  Gregory  to  the  Emperor,  to  the  Patriarch, 
and  to  certain  Bishops,  are  among  the  most  valuable  monu- 
ments of  Ecclesiastical  History,  and^  indeed^  of  Ecclesias- 
tical International  Law. 

These  letters  of  this  illustrious  (d)  prelate^  in  which  he 
denies  the  right  of  any  Patriarch  or  Bishop  to  arrogate  to 
himself  the  title  of  Universal  Bishop^  and  denounces  the 
usurper  of  this  foolishy  offensivcy  and  unchristian  appellation 
as  the  precursor  of  Antichrist  (e),  will  well  repay  the  perusal 

{a)  Walter's  Kirchenrecht,  88.  168-173.  Verfassung  der  Morgenland- 
tschen  Kirche, — "  Geschichte  der  kirchUchen  Trennung  stctschen  dem  Orient 
und  Occident,  Von  den  eraten  Anfangen  bis  zur  jungsien  GegenwartJ*— 
Von  Dr.  A.  Pichler  (Miinchen,  1664),  a  work,  in  two  volumes,  of  great 
erudition  and  research. 

(5)  His  Pontificate  lasted  from  A.i).  600  to  a.d.  604. 

(c)  Fwfe  an<c,  pp.  368-69. 

(d)  The  blot  upon  his  character  ia  his  adulatory  letter  to  the  wretch 
Phocas ;  but  even  Gibbon  says  that  "  Gregory  might  justly  be  styled  the 
Father  of  his  Country."— 2)«?/in«  and  Fall,  vol.  yiii.  p.  176  (ed.  Milman). 

(«)  L.  vii.  ep.  xxxiii. :  "Eundem  yero  fratrem  et  coepiscopum  meum 
studiose  admonere  curavi,  ut  si  habere  pacem  omnium  concordiamque 
desiderat  ab  *^u/6'  vocabuli  se  appellatione  compescat.''    .    •    .     "I%o 
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of  all  who  take  an  interest  in  those  events^  which  combine 
some  of  the  most  remarkable  features  of  civil  and  ecclesias- 
tical history  (/). 

CCCCXLII.  More  than  a  century  passes  away  between 
the  Pontificate  of  Gregory  I.  (the  Great)  and  that  of  Gregory 
11.  (gy  But  both  Popes  were  brought  into  especial  contact 
with  the  Patriarchate  of  Constantinople.  According  to  the 
opinion  of  Gibbon,  certainly  important  on  this  point,  the 
Patriarchs  of  Rome  and  Constantinople  were  at  this  time 
nearly  equal  in  ecclesiastical  rank  and  jurisdiction  (li).  But 
the  Greek  Patriarch  was  under  the  immediate  yoke  of  a 
tyrannical  Prince,  which  the  distant  Roman  Patriarch  had 
been  long  striving  to  shake  off. 

When  the  imperial  iconoclast,  Leo,  was  making  that  assault 
upon  the  devotional  use  of  images,  which — trifling  as  it 
seems  to  the  infidel  historian — was  fraught  with  serious 
consequences  to  the  future  peace  of  Christendom,  he  received 
from  Gregory  If.  a  letter,  which  contains  a  passage  bearing 
upon  the  present  subject:  "Are  you  ignorant"  (Gregory 
writes)  "  that  the  Popes  are  the  bond  of  union,  the  mediators 

aut«m  fidenter  dico,  quia  quisquis  se  Universaleni  Sacerdotem  yocat,  vel 
vocari  desiderata  in  datione  sua  antichristum  pracurritf  quia  superbiendo 
SB  caeteris  praeponit/* 

Ep.  xxxi. :  **  Ut  verbum  superbuSj  per  quod  grave  scandalum  in  Ecclesiis 
generatur,  auferre  festinetis." 

Some  expressions  of  the  kind  occur  in  most  of  the  ten  letters. 

(/)  The  reader  is  referred  to  :-*- 

lib.  V.  ep.  xviii.  (Ad  Johannem  Episcopum.) 

Ep.  xix.  {Ad  Sabimanum  Diaconum.) 

Ep.  zz.  {Ad  Mauricium  Avgusium,) 

Ep.  xxi.  {Ad  Congtantinam  Augustam,) 

Ep.  zliii.  {Ad  EtUogtum  et  Anastasium  Episcopos.) 

lib.  vii.  ep.  xxvii.  {Ad  Anastasium  Eptscopum,) 

Ep.  xxxi.  {Ad  Cyriacum  Eptscopum,) 

Lib.  viii.  ep.  zxziii.  {Ad  Mauricium  Augustum,) 

Lib.  viii.  ep.  xxx.  {Ad  Eulogium  Eptscopum  Alexandrinum.) 

Lib.  xiii.  ep.  xl.  {Ad  Cyriacum  Patriarcltam  Constantinopol.) 

Sancti  GregoriiPapal*  Cognomento  Magni  Opera  Omnia,  t.ii.(Pari8ii8, 
Sumptibus  Claudii  Rigaud,  1706.) 

(g)  Extended  from  a.d.  716  to  731. 

(A)  Decline  and  FaU,  toL  ix.  p.  131. 
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"  of  peace  between  the  East  and  West?  "  (i).  When  the 
iconoclast  had  ceased  to  relgn^  the  power  of  the  Bjzantine 
Emperor  in  Italy  had  dwindled  into  the  Exarchate  of 
Ravenna^  and  was  practically  confined  witliin  the  walls  of 
that  city. 

The  restoration  of  the  Western  Empire  by  Charlemagne, 
which  has  been  mentioned  in  the  preceding  pages  (j),  was 
followed  by  the  separation  of  the  Latin  and  Greek  Churches. 
In  what  degree  a  difference  of  religious  opinion  upon  the  most 
inscrutable  of  mysteries^  national  animosity,  and  arrogance 
on  the  part  of  Rome  contributed  to  produce  that  schism, 
which  the  lapse  of  ten  centuries  finds  unhealed,  it  is  not 
within  the  compass  of  this  work  to  consider. 

In  the  turbulent  period  between  a.d.  857-886,  Pope  Ni- 
cholas I.  and  the  Patriarch  Photius  had  mutually  denounced 
and  deposed  each  other.  But  it  was  not  until  a.d.  1054  that 
the  Pope  sent  his  legates  to  excommunicate  formally  the 
Church  of  Greece  and  the  Patriarch  of  Constantinople  in  his 
own  metropolis,  and  to  deposit  the  Latin  anathema  on  the 
altar  of  Saint  Sophia.  The  failure  of  the  attempt  to  reunite 
the  two  Churches  at  the  Council  of  Florence  (a.d.  1039) 
has  been  previously  noticed  (A). 

The  conquest  of  Constantinople  by  the  Turks  (a.d.  1443) 
was  followed  by  that  long  and  cruel  oppression  of  the  Greek 
Church,  from  which  she  has  been,  during  the  last  few  years, 
in  great  measure  relieved. 

The  Patriarch  of  the  East  has  not  renewed  that  claim  to 


(t)  Gibbon,  vol.  ix.  p.  136.  At  p.  134  he  has  this  note:  "The  two 
epistles  of  Gregory  II.  have  been  preserved  in  the  Acts  of  the  yicene 
Council,  t.  viii.  pp.  651-674.  They  are  without  date,  which  is  fixed  by 
Baronius  in  726;  by  Muraton  {Annal.  d'  Italia,  vi.  p.  120)  in  720;  by 
Paffi  in  730." 

(;•)  Fttf^  an^e,  pp.  860-863. 

(k)   Vide  ante,  ^.403. 

Fichler,  I  390-398,  ss.  68-73. 

Oibb<m,  c.  46,  p.  95,  &c. ;  c.  47,  p.  145. 

Sffuropidtis,  Vera  Historia  Unionis  non  vera  inter  Ortecos  et  Latinoi. 

Popof,  Hist,  of  Council  of  Florence,  translated  by  Neale. 
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the  title  of  Universal  Bishop  which  drew  down  upon  him  the 
just  rebuke  of  the  Patriarch  of  the  West. 

CCCCXLIII.  The  relations  of  the  Church  in  the  King- 
dom of  Greece  to  the  Patriarch  and  Holy  Synod  of  Con- 
stantinople form  a  subject  of  great  interest  to  the  church- 
man and  theologian,  and  are  not  without  interest  to  the 
International  jurist. 

Previously  (/)  to  the  establishment  of  Greece  as  an 
independent  kingdom^  the  Patriarch  and  the  Holy  Synod  of 
Constantinople  exercised  supreme  authority  over  those  coun- 
tries or  states  which  now  compose  that  kingdom.  During  the 
war  with  Turkey  which  preceded  the  establishment  of  this 
kingdom,  this  authority  ceased  de  facto.  The  Greeks  refused 
to  acknowledge  even  a  spiritual  power  the  holder  of  which 
resided  in  the  territory  of  their  enemy  and  oppressor.  But 
in  1828  the  Patriarch  and  the  Synod  invited  Greece  to 
renew  her  spiritual  and  ecclesiastical  relations  with  the 
Patriarchal  Throne.  Greece,  in  her  reply  and  in  the  first 
article  of  her  declaration  of  August  4  (July  23),  1833  (m), 
asserted  her  ecclesiastical  independence. 

This  declaration  of  independence,  confirmed  by  the  Greek 
Constitution  of  1843,  caused  the  Greek  Church  to  remain 
for  seventeen  years  unrecognised  by  the  ancient  Church, 
represented  by  the  Patriarch  and  Synod  of  Constantinople. 
But  the  people  of  Greece,  whatever  certain  theologians  and 
statesmen  might  maintain,  were  uneasy  at  and  distressed  by 
this  condition  of  isolation,  and  in  1850  the  Greek  Govern- 
ment opened  negotiations  with  the  Patriarch.  The  result 
veas  that  the  Patriarch,  with  certain  not  unimportant  reserva- 
tions, conceded  the  ecclesiastical  independence  of  the  Greek 
Church. 

The  Concordat  or  Treaty — if  an  unilateral  act  can  so  be 
designated — bore  the  name  of  rofiSsy  equivalent  to  a  Bull, 
and  was  signed  at  Constantinople,  June  17  (29),  1850  (n). 

(I)  Heauil  de  TrattSs,  Samwer,  t.  ii.  p.  421. 

(m)  Be  Martens  (N.R.)  xii.  p.  668. 

(«)  SamweTf  t.  2,  p.  426.    Ann.  des  D.  M.  1861-62,  p.  966. 
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By  the  Treaty  (o)  concluded  at  London,  November  20, 1852, 
between  France,  England,  Russia,  Greece,  and  Bavaria,  for 
the  consolidation  of  the  order  of  succession  to  the  throne  of 
Greece,  it  was  agreed  by  the  first  article  "  that  every 
"  successor  to  the  throne  of  Greece  must  profess  the  religion 
«  of  the  Orthodox  Oriental  Church." 

By  the  decree  of  the  National  Assembly  of  Greece,  March 
30,  1863,  which  proclaimed  Prince  George  of  Denmark 
King  of  the  Greeks,  it  was  determined,  by  the  second 
article,  "  that  the  legitimate  successors  of  King  George 
"  should  profess  the  dogmas  of  the  Orthodox  Oriental 
«  Church  "  (p). 

On  July  13,  1863,  a  convention  was  signed  at  London 
by  Denmark  on  the  one  part,  and  on  the  other  by  France, 
I'^ngland,  and  Russia,  relative  to  the  succession  of  King 
George  I.  to  the  throne  of  Greece,  by  the  seventh  article 
of  which  it  was  set  forth  "  that,  in  conformity  with  the 
"  principles  of  the  Hellenic  Convention,  recognised  by  the 
"  Treaty  signed  at  London  of  November  20,  1852,  and 
"  proclaimed  by  the  decree  of  the  National  Assembly  of 
"  Greece,  the  legitimate  successors  of  King  George  I.  shall 
**  profess  the  faith  of  the  Orthodox  Church  of  the  Greeks  "  (q). 

The  Christian  Powers  have  intervened  to  secure  the 
welfare  of  Christians — Roman  Catholic,  Catholic,  and 
Protestant — both  in  the  territories  of  the  Sultan  generally  (r) 
and  also  in  the  district  of  Lebanon  (s). 


The  documents  relating  to  this  event  were  also  printed  in  a  modern 
Greek  journal  called  the  Atcoi/,  and  are  translated  in  the  April  number  of 
the  Scottish  Ecclesiastical  Journal  for  1851. 

(o)  Samwer,  t.  iv.  partie  2,  p.  70. 

(p)  Ibid.  76,  and  Archiv,  dipl,  1803,  ii.  206. 

(q)  Samtcery  p.  80. 

(r)  1852,  Firman  as  to  the  Jlolyriacea;  1853  (May),  Explanatory  Fij^ 
naan  as  to  reparation  of  Cupola  of  Church  of  the  Holy  Sepulchre ;  1853 
(June),  Firman  confirmatory  of  the  religious  privileges  of  Protestants ; 
1853  (June  5),  Firman  confirmatory  of  the  religious  privileges  of  the 
Greek  subjects  of  the  Porte ;  1856  (Feb.  18),  Firman  as  to  the  condition 
of  Christian  subjects  of  the  'Porte.— Ibid.  t.  ii.  494,  601, 508. 

(«)  Samwer,t.  iv.  101,  and  TMot.k^T),  1864 ;  "Autriche, France, Grande- 
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CCCCXLIII  A.  The  increasing  intimacy  of  the  rela- 
tions between  the  Anglican  and  Greek  Churches  may  here- 
after render  the  intervention  of  England,  on  behalf  of  the 
members  of  the  Greek  Church  in  the  Ottoman  dominion, 
as  justifiable  as  the  intervention  of  the  Roman  Catholic 
Powers  on  behalf  of  the  Pope,  both  in  his  present  exclu- 
sively spiritual,  and  in  his  former  mixed  spiritual  and  tem- 
poral character  (/). 

CCCCXLIII  B.  (m)  Though  it  may  not  be  easy  to  define 
precisely  the  existing  relations  of  the  Patriarch  of  Constan- 

Bretagne,  Prusse,  Eussie,  Turquie.    E^lement  pour  le  Liban  modicatif 

de  celui  de  1861." 

(t)  Iktbrcommtxion  op  Greek  a.nd  English  Ohurchbb. 

A.D.  1723.  Eeply  of  the  Eastern  Church  to  the  English  Bishops,  referred 
to  in  the  Reply  (1871)  of  the  Russian  Synod  to  the  United  States 
Episcopate. — Colonial  Ch,  Chron,  for  April  1, 1871. 

1842  (vide  ante,  p.  611).  Foundation  of  Jerusalem  Bishopric — Letter  of 
Archbishop  of  Canterbury  to  the  Greek  Patriarch. 

1808  (July  4).  Report  of  the  Debate  on  Intercommunion  toith  the  Eastern 
Orthodox  Oiurches  in  the  Lower  House  of  Convocation  in  the  Pro- 
vince of  Canterbury. — Riyingtons — and  CW.  Ch,  Chronicle, 

1868  (December).  Communication  in  the  Greek  language  of  the  Report 
of  the  Pan-AngUcan  Synod  to  the  Patriarch  of  Constantinople. 

1870.  Visit  of  the  Archbishop  of  Syra  and  Tenos  to  England.  Speech  by 
the  Dean  of  Westminster  in  the  Jerusalem  Chamber,  Westminster 
Abbey.  Report  of  the  Archbishop  of  Syra  and  Tenos  of  his  journey 
to  England,  in  Greek  and  English. 

London,  1871.  Conference  between  the  Archbishop  and  the  Bishop  of 
Ely  (Feb.  4, 1870),  CoL  Ch.  Chr(m.  March  1,  1871,  pp.  108-15. 
"  Archbishop  of  Syra  and  Tenos :  '  When  I  return  to  Greece  I  will 
say  that  the  Church  of  England  is  not  like  other  Protestant  bodies. 
I  will  say  that  it  is  a  sound  Catholic  Church,  very  like  our  own, 
and  I  trust  that,  by  friendly  discussion,  union  between  the  two 
Churches  may  be  brought  about.'* 

1870.  Correspondence  between  the  Patriarch  of  Jerusalem  and  the  Arch- 
bishop  of  Canterbury,— Col.  Ch,  Chnm,  March  1, 1871,  p.  107. 

Reply  of  the  Russiaii  Synod  to  the  United  States  Episcopate, — Cd, 
Ch.  Chron.  April  1,  1871. 
(u)  Stahl.  Beytrdge  zur  Russischen  Kirchengeschichte  (Halle,  1827). 

Neale,  History  of  the  Holy  Eastern  Church,  vol.  i  p.  65, 

The  Times,  August  21, 1854,  refers  to  a  letter  said  to  be  written  by 

the  Patriarch  Anthimus,  during  the  Crimean  War,  to  the  Greek  Church, 

in  praise  of  the  defence  of  Turkey  by  the  European  Powers  against 

Russia. 
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tinople  to  the  Russian  Churchy  it  is  a  mistake,  fostered  by 
ultramontane  writers,  to  suppose,  because  the  Patriarch 
exercises  no  jurisdiction  over  that  Church,  that  there  is  any 
formal  or  actual  separation  between  the  two,  or  that  they 
are  not  bound  together  by  a  common  chain  of  doctrine  and 
discipline  {x).  The  claim  of  the  Emperor  of  Russia  to  protect 
those  subjects  of  the  Porte  who  are  members  of  the  Greek 
Church,  has  been  already  considered  (y). 

CCCCXLIV,  It  is  remarkable  that,  not  long  before  the 
Papal  aggression  in  England,  which  has  been  just  discussed, 
Pius  IX.  made  an  attack  of  a  similar  character  upon  the 
Eastern  Church. 

On  the  6th  of  January,  1848,  he  issued  "  an  Encyclical 
"  Letter  of  the  One  Holy  Catholic  and  Apostolic  Church 
"  to  the  Orthodox  in  all  parts,"  in  modern  Greek,  "  to  the 
*'  Easterns,"  containing  some  very  unfortunate  errors,— 
among  others,  a  reference  to  the  Council  of  Carthage,  instead 
of  Chalcedon  {z)\  but  neither  this  mistake  nor  the  modern 
Greek  appears  to  have  been  the  cause  of  the  great  irritation 
and  offence  caused  by  this  memorable  epistle — of  which  it  is 
now  not  easy  to  obtain  a  copy ; — it  was  the  assumption  of 
authority,  the  implicit  denial  of  the  Greek  Episcopate, 
which  roused  this  long-oppressed  Church  and  caused  it  to 
return,  in  classical  Greek,  an  answer,  which  will  never  be 
forgotten,  "  of  the  Orthodox  Eastern  Church  to  the  En- 
"  cyclical  Epistle  of  His  Holiness  the  Pope  of  Rome  lately 
"  sent  to  the  Easterns."  This  answer  corrected  the  his- 
torical  errors  of  the  Pope,  and   enumerated   the   offences 

(:r)  FicMer,  ii.  s.  112,  p.  304. 

(y)  Vol.  i.  pp.  620-638.  Intervention  on  the  ground  of  Rdigion, 
(«)  The  mistake  is  singular,  for  Gregory  the  Cheat  thus  speaks  of  the 
compliment  paid  to  Rome  by  the  Comicil  of  Chcdcedon :  '*  Si  enim  uni- 
versaletn  me  Pc^m  yestra  Sanctitas  dicit,  negat  se  hoc  esse,  quod  me 
fatetur  universum.  Sed  absit  hoc.  Recedant  verba  quas  vanitatem 
inflant  et  caritatem  rulnerant.  Et  quidem  in  Sanct^  Chalcedonensi 
Synodoy  atque  post  a  subsequent ibus  Patribus  hoc  decessoribus  meis  ob- 
latum  vestra  Sanctitas  novit.  Sed  tamen  nollus  eorum  uti  hoc  unquam 
vocabulo  Toluit :  ut  dum  in  hoc  mundo  honorem  Sacerdotiun  diligcrent 
onmium,  apud  omnipotentem  Deum  custodirent  euum." — ^L.  Tiii,  ep.  xxx. 
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against  the  unity  and  peace  of  the  Church  committed  by 
Rome,  while  it  vindicated  the  faith  of  the  Greek  Church 
in  a  manner  worthy  of  its  best  days  (a).  The  more  recent 
attempt  of  the  Pope  to  induce  the  Patriarch  to  acknowledge 
the  CDCumenicity  of  the  Vatican  Council  and  the  authority 
of  the  Pope  has  been  equally  unsuccessful  (b). 


{a)  Scottish  Ecdemastical  Journal,  January,  1861. 

NeaUy  History  of  the  Holy  Eaateim  Church,  vol.  ii.  pp.  1102-1202, 

The  si|y^ature8  to  the  Eastern  Encyclic  are  as  follows : — 

"  AnthimuB,  by  the  mercy  of  God,  Archbishop  of  Constantinople,  New 
Home,  and  Gf^cumenical  Patriarch,  in  Christ  our  God  a  beloved  brother 
and  bedesman.'' 

*'Hierotheus,  by  the  mercy  of  God,  Patriarch  of  Alexandria  and  of  all 
Egypt,  in  Christ,'*  &c. 

"  Methodius,  by  the  mercy  of  God,  Patriarch  of  the  great  city  of  God, 
Antioch,  and  of  all  the  East,  in  Christ,"  &c. 

"  Cyril,  by  the  mercy  of  God,  Patriarch  of  Jerusalem  and  of  all  Pales- 
tine, in  Christ,"  &c. 

THE  HOLT  SYNOD  IN  CONSTANTINOPLB. 

Paisius  of  Caesarea.  Theocletus  of  Berrhssa. 

Anthimus  of  Ephesus.  Meletius  of  Pisidia. 

Dionysius  of  Heraclea.  Athanasius  of  Smyrna. 

Joachim  of  Cyzicus.  Dionysius  of  Melenicus. 

Dionysius  of  Nicomedia.  Paisius  of  Sophia. 

Hierotheus  of  Chalcedon.  Daniel  of  Lemnos. 

Neophytus  of  Derci.  Pantelermon  of  Dryinopolis. 

Gerasimus  of  Hadrianople.  Joseph  of  Ersecuim. 

Cjrril  of  Neoceesarea.  Anthimus  of  Bodena. 

THE  HOLY  SYNOD  IN  ANTIOCH. 

Zacharias  of  Arcadia.  Joannicius  of  Tripolis. 

Methodius  of  Emesa.  Artemius  of  LaocQcea. 

THE  HOLY  SYNOD  IN  JEBT7SALEM. 

Meletius  of  Petra.  Thaddeus  of  Sebaste. 

Dionysius  of  Bethlehem.  Joannicius  of  Philadelphia. 

Philemon  of  Gaza.  Hierotheus  of  Tabor. 

Samuel  of  Neapolis. 

(5)  For  documents  relating  to  tbe  question  of  the  EncydicB  of  Pope 
Pius  IX.,  in  1848  and  1868,  to  the  Greek  Church,  and  the  Replies  of  the 
Patriarch  of  Constantinople : — 

As  to  the  former  period,  see — 

On  hehalf  of  Home, 
1.  Liter©  ad  Orientales,  Jan.  6, 1848.  OfflsieUeAktewtiicke,\is.w.  p.  127. 
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2.  Confutazioue   di  Antimo  Patriarca  Scismatico  Oostantmopolitano. 

Roma:  Tipogprafia  della  CivilU  Oattolica,  1854. 

3.  La  Oivilti  Oattolica,  anno  quinto  (N**  0,),  seconda  eerie,  vol.  ewto. 

Roma:  Oo'  tipi  della  Oivilti  Oattolica,  Via  del  Quirinale,  Num.  86, 
20  Maggio,  1854. 

O.i  behalf  of  the  Greek  Church. 
(In  the  Qreek  and  Italian  languages.) 

1.  Enciclica  dell'  una  Santa,  Oattolica,  ed  Apostolica  Ohiesa  agli  Orlo- 

dossi  di  ogni  Regione.  Edita  a  Oofitantinopoli,  nel  1848,  dalla  da- 
zionale  Tipografia  del  Patriarca  to,  e  tradotta  dal  Dr.  Gior^o 
Marcoran.    Ristampata  a  Oorfu :  1848. 

2.  Sopra  alcuni  Passi  dell*  Allocuzione  di  Pio  IX.  nel  Consistoro  Segreto 

del  19  Dicembre  1853.  Osservazioni  di  Giorgio  Marcoran.  Corfu : 
Tipografia  Mercurio,  A.  Tersachi  e  T.  Romeo,  1864. 

3.  All'  Articolo  del  Dr.  G.  B.  Scandella,  su  V  Enciclica  di  Pio  IX.  ajrli 
'  Orientali,  inscritto  nel  portafoglio  Maltese,  del  25  Maggio  1S48. 

Risposta  di  Giorgio  Marcoran,  Oorcirese.  2*  edizione,  con  gionte. 
Oorfu :  Tipografia  Mercurio,  A.  Tersachi  e  T.  Romeo,  1853. 

(In  the  Italian  language  only.) 

4.  Risposta  alP  Articolo  della  Oivilti  Oattolica  (Quademo  O.,  20  Maggio 

1854)  sulla  Oonfutazione  di  Antimo  Patriarca  e  sopra  alcime  Osser- 
Tazioni  di  Giorgio  Marcoran.    Oorfu :  Giugno,  1854. 

(In  the  Greek  language.) 

5.  *EyKVK\ios  Trjf  fitas  'Ayias  KaBoXtKrjs  xal  ' AnoaroKuajt  *EKickrf<rias  *Eire- 

a-ro\ff  TTpos  Tovs  dnayraxov  *Op6ob6(ovs.     'E»  KfloyoTovrtvoviroXci,  (t 

TTJi  liarpiapxtKrj^  rov  Tevovs  Tvrroypa<l>ia9.     1848. 

This  has  been  translated  into  English  and  German.  See  Papers  of 
the  Russo-Greek  Committee,  second  series,  No.  1.  New  York : 
Trow  &  Co.,  18G7.     OJizidU  AkteMtuckc,  i.  127 :  Berlin,  18G0. 

As  to  the  later  period,  see  — 

6.  OffizieUe  AktetistUcke,  p.  129.     Reply  of  the  Greek  Patriarch  to  the 

invitation  to  the  Vatican  Council,  October  17,  1868.  Dialogue 
between  the  Patriarch  and  the  Emissaries  of  Rome  at  Constantinople. 

7.  P.  132.    Reasons  for  refusing  proposals  of  Pope  by  Bishop  of  Thessa- 

lonica. 

8.  'AvaToKiKhs^AoTTip — *E^i7/!ifp(r €p Koivtrravriyovnokei — ^Eror H,1863 — 12 

"OifTtDfipiov  in)  2aPPdT<o.    (2061)  'Api^/i.  612. 
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COlfMUNICATIONS   WITH   FBAKCE  AKD   SPAIN,   BELATINO  TO  THE 
SPANISH  AMERICAN  PROVINCES  (a). 

(Extract  of  a  Memorandum  of  a  Confertnce  betvreen  the  Prince  de 
Polignac  and  Mr.  Canning^  held  Oct.  9,  1828  {b). 

The  Prince  de  Polignac  having  announced  to  Mr.  Canning  that 
His  Excellencj  was  now  prepared  to  enter  with  Iklr.  Canning  into 
a  frank  explanation  of  the  views  of  his  Govemuent  respecting  the 
question  of  Spanish  America,  in  return  for  a  similar  communication 
which  Mr.  Canning  had  previously  offered  to  make  to  the  Prince  de 
Polignac  on  the  part  of  the  British  Cabinet,  Mr.  Canning  stated  : — 

**  That  the  British  Cabinet  had  no  disguise  or  reservation  on  that 
'*  subject ;  that  their  opinions  and  intentions  were  substantially  the 
*'  same  as  were  announced  to  the  French  Government  by  the  des- 
'^  patch  of  Mr.  Canning  to  Sir  Charles  Stuart,  of  the  dlst  of  March, 
"  which  despatch  that  ambassador  communicated  to  M.  de  Chateau- 
'^  briand,  and  which  had  since  been  published  to  the  world. 

'*  That  the  near  approach  of  a  crisis,  in  which  the  affairs  of 
'^  Spanish  America  must  naturally  occupy  a  great  share  of  the 
"  attention  of  both  Powers,  made  it  desirable  that  there  should  be 
^*  no  misunderstanding  between  them  on  any  part  of  a  subject  so 
"  important. 

'^  That  the  British  Government  were  of  opinion,  that  any  attempt 
''  to  bring  Spanish-  America  again  imder  its  ancient  submission  to 
"  Spain  must  be  utterly  hopeless,  that  all  negotiation  for  that  pur- 
**  pose  would  be  unsuccessful,  and  that  the  prolongation  or  renewal 
'^  of  war  for  the  same  object  would  be  only  a  waste  of  human  life, 
''  and  an  infliction  of  calamity  on  both  parties,  to  no  end. 

*^  That  the  British  Government  would,  however,  not  only  abstain 
^'  from  interposing  any  obstacle,  on  their  part,  to  any  attempt  at 
<<  n^otiation  which  Spain  might  think  proper  to  make,  but  would 


'^% 


(a)  Presented  to  both  Houses  of  Parliament,  by  command  of  Ili^  Ma- 
,  March  4,  1824. 

(b)  State  Papers,  vol.  ii.  pp.  49-53. 
VOL.  n.  N  N 
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'^  aid  and  countenance  such  negotiation,  provided  it  were  founded 
"  upon  a  basis  which  appeared  to  them  to  be  practicable ;  and  that 
"  they  would,  in  any  case,  remain  strictly  neutral  in  a  war  between 
"  Spain  and  the  Colonies,  if  war  should  be  unhappily  prolonged. 

"  But  that  the  junction  of  any  Foreign  Power,  in  an  enterprise 
''  of  Spain  against  the  Colonies,  would  be  viewed  by  them  as  con- 
'*  stituting  an  entirely  new  question,  and  one  upon  which  thej 
*^  must  take  such  decision  as  the  interests  of  Great  Britain  migbt 
"  require. 

*'  That  the  British  Government  absolutely  disclaimed,  not  only 
"  any  desire  of  appropriating  to  itself  any  portion  of  the  Spanisii 
"  Colonies,  but  any  intention  of  fi>rming  any  political  connectioD 
"  with  them,  beyond  that  of  amity  and  commercial  intercourse. 

^'  That  in  those  respects,  so  fsir  from  seeking  an  exclusive  pre- 
"  ference  for  British  subjects  over  those  of  foreign  States,  England 
^'  was  prepared,  and  would  be  contented,  to  see  the  mother  coun- 
^'  try  (by  virtue  of  an  amicable  arrangement)  in  possession  of  that 
"  preference,  and  to  be  ranked,  after  her,  equally  with  others,  on 
*'  the  footing  of  the  most  &voiired  nation. 

"  That,  completely  convinced  that  the  ancient  system  of  the 
'^  Colonies  could  not  be  restored,  the  British  Government  could  not 
'*  enter  into  any  stipulation  binding  itself  either  to  refuse  or  to 
"  delay  its  recognition  of  their  independence. 

'^  That  the  British  Government  had  no  desire  to  precipitate  that 
"  recognition  so  long  as  there  was  any  reasonable  chance  of  an 
"  accommodation  with  the  mother  country,  by  which  such  a  recog- 
'^  nition  might  come  first  from  Spain. 

**  But  that  it  could  not  wait  indefinitely  for  that  result ;  that  it 
^^  could  not  consent  to  make  its  recognition  of  the  New  States 
'^  dependent  upon  that  of  Spain;  and  that  it  would  consider  any 
*^  foreign  interference,  by  force  or  by  menace,  in  the  dispute  be- 
'*  tween  Spain  and  the  Colonies,  as  a  motive  for  recognizing  the 
"  latter  without  delay. 

"  That  the  Mission  of  Consuls  to  the  several  provinces  of  Spanish 
'^  America  was  no  new  measure  on  the  part  of  this  country, — ^that 
"  it  was  one  which  had,  on  the  contrary,  been  delayed,  perhaps  too 
^'  long,  in  consideration  of  the  state  of  Spain,  after  having  been 
"  announced  to  the  Spaniali  Government,  in  the  month  of  Deceni- 
'*  ber  last,  as  settled,  and  even  afler  a  list  had  been  furnislicd  to 
*'  that  Government  of  the  places  to  which  such  appointments  were 
"  intended  to  be  made. 

"  That  such  appointments  were  absolutely  necessary  for  th?  pro- 
"  tection  of  British  trade  in  those  countries. 

*^  That  the  old  pretension  of  Spain  to  interdict  all  trade  with  those 
*'  countries  was,  in  the  opinion  of  the  British  Government,  alto- 
«  gether  obsolete  ;  but  that,  even  if  attempted  to  be  enforced  against 
"  others,  it  was,  with  regard  to  Great  Britain,  clearly  inapplicable. 

'*  That  permission  to  trade  with  the  Spanish  Colonies  had  been 
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"  conceded  to  Great  Britain  in  the  year  1810,  when  the  mediation 
**  of  Great  Britain  between  Spain  and  her  Colonies  was  asked  by 
'<  Spain  and  granted  by  Great  Britain  ;  that  this  mediation,  indeed, 
"  was  not  afterwards  employed,  because  Spain  changed  her  counsel, 
"  but  that  it  was  not,  therefore,  practicable  for  Great  Britain  to 
^*  withdraw  commercial  capital  once  embarked  in  Spanish  America, 
''  and  to  desiKt  from  commercial  intercourse  once  established. 

'*  That  it  had  been  ever  since  distinctly  understood  that  the  trade 
'^  was  open  to  British  subjects,  and  that  the  ancient  coast  laws  of 
'^  Spain  were,  so  far  as  regarded  them  at  least,  tacitly  repealed. 

"  That,  in  virtue  of  this  understanding,  redress  had  been  de- 
''  manded  of  Spain  in  1822,  for  (among  other  grievances)  seizures 
<<  of  vessels  for  alleged  infringements  of  those  laws;  which  redress 
^'  the  Spanish  Grovemment  bound  itself  by  a  Convention  (now  in 
'*  course  of  execution)  to  afford. 

"  That  Great  Britain,  however,  had  no  desire  to  set  up  any 
'^  separate  right  to  the  free  enjoyment  of  this  trade ;  that  she  con- 
"  sidered  the  force  of  circumstances,  and  the  irreversible  progress 
"  of  events,  to  have  already  determined  the  question  of  the  existence 
'^  of  that  freedom  for  all  the  world ;  but  that,  for  herself,  she  claimed, 
'^  and  would  continue  to  use  it ;  and  should  any  attempt  be  made 
"  to  dispute  that  claim,  and  to  renew  the  obsolete  interdiction,  such 
^'  attempt  might  be  best  cut  short  by  a  speedy  and  unqualified  re- 
"  cognition  of  the  independence  of  the  Spanish  American  States. 

"  That,  with  these  general  opinions,  and  with  these  peculiar 
'^  claims,  England  could  not  go  into  a  joint  deliberation  upon  the 
"  subject  of  Spanish  America  upon  an  equal  footing  with  other 
**  powers,  whose  opinions  were  less  formed  upon  that  question,  and 
"  whose  interests  were  less  implicated  in  the  decision  of  it. 

**  That  she  thought  it  fair,  therefore,  to  explain  beforehand,  to 
"  what  degree  her  mind  was  made  up,  and  her  determination  taken/' 

The  Prince  de  Polignac  declared — 

"  That  his  Government  believed  it  to  be  utterly  hopeless  to  reduce 
"  Spanish  America  to  the  state  of  its  former  relation  to  Spain. 

"  That  France  disclaimed,  on  her  part,  any  intention  or  desire  to 
''  avail  herself  of  the  present  state  of  the  Colonies,  or  of  the  present 
^'  situation  of  France  towards  Spain,  to  appropriate  to  herself  any 
'^  part  of  the  Spanish  possessions  in  America,  or  to  obtain  for  her- 
^^  self  any  exclusive  advantages. 

**  And  that,  like  England,  she  would  willingly  see  the  mother 
"  country  in  possession  of  superior  commercial  advantages,  by 
^*  amicable  arrangements ;  and  would  be  contented,  like  her,  to  rank, 
"  ailer  the  mother  country,  among  the  most  favoured  nations. 

"  Lastly,  that  she  abjured,  in  any  case,  any  design  of  acting 
"  against  the  Colonies  by  force  of  arms," 

The  Prince  de  Polignac  proceeded  to  say — 

"  That,  as  to  what  might  be  the  beat  arrangement  between  Spain 
"  and  her  Colonies,  the  French  Government  could  not  give,  nor 
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*^  Tentore  to  form,  an  opinioD,  until  ihe  King  of  Spain  shonld  be  at 
«  liberty. 

^  That  they  would  then  be  ready  to  enter  upon  it,  in  concert 
"  with  their  aliies,  and  with  Great  Britain  among  the  number." 

In  observing  upon  what  Mr.  Canning  had  said,  with  respect  to 
the  peculiar  situation  of  Great  Britain,  in  reference  to  such  a  Con- 
ference, the  Prince  de  Polignac  declared — 

*^  That  he  saw  no  difficultj  which  should  prevent  England  irom 
'^  taking  part  in  the  Conference,  however  she  might  now  announce 
''  the  difference  in  the  view  which  she  took  of  the  question  hom 
''  that  taken  by  the  allies.  The  refusal  of  England  to  co-operate 
''  in  the  work  of  reconciliation  might  afford  reason  to  think,  either 
'^  that  she  did  not  really  wish  for  that  reconciliation,  or  that  isLe 
''  had  some  ulterior  object  in  contemplation — two  supposition! 
"  equally  injurious  to  the  honour  and  good  faith  of  the  British 
"  Cabinet." 

The  Prince  de  Polignac  further  declared — 

*^  That  he  could  not  conceive  what  could  be  meant,  under  the 
''  present  circumstances,  by  a  pure  and  simple  acknowledgment  of 
"  the  independence  of  the  Spanish  Colonies ;  since,  those  countriea 
^'  being  actually  distracted  by  civil  wars,  there  existed  no  govem- 
"  ment  in  them  which  could  offer  any  appearance  of  solidity ;  and 
''  that  the  acknowledgment  of  American  Independence,  as  long  as 
'^  such  a  state  of  things  continued,  appeared  to  him  to  be  nothing 
''  less  than  a  real  sanction  of  anarchy." 

The  Prince  de  Polignac  added — 

''  That,  in  the  interest  of  humanity,  and  especially  in  that  of  the 
'*  Spanish  Colonies,  it  would  be  worthy  of  the  European  Govem- 
'^  ments  to  concert  together  the  means  of  calming,  in  those  distant 
'*  and  scarcely  civilised  regions,  passions  blinded  by  party  spirit; 
'^  and  to  endeavour  to  bring  back  to  a  principle  of  union  in  govern- 
**  ment,  whether  monarchical  or  aristocratical,  people  among  whom 
''  absurd  and  dangerous  theories  were  now  keeping  up  agitation  and 
"  disunion." 

Mr.  Canning,  without  entering  into  discussion  upon  these  abstract 
principles,  contented  himself  with  saying — 

''  That,  however  desirable  the  establishment  of  a  monarchical 
'^  form  of  government  in  any  of  those  provinces  might  be,  on  the 
"  one  hand,  or  whatever  might  be  the  difficulties  in  the  way  of  it, 
'^  on  the  other  hand,  his  Government  could  not  take  upon  itself  to 
'^  put  it  forward  as  a  condition  of  their  recognition." 

No.  2. 
Mr.  Canning  to  Sir  W,  a  Court  (c). 

Foreign  Office,  January  SO,  1824. 
*'  Sir, — The  Messenger  Latchford  delivered  to  me,  on  the  14th 

(c)  State  Papers,  1823-4,  vol.  ii.  pp.  68-03. 
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'*  instant,  your  despatch,  enclosiag  a  copy  of  the  Count  de  Oialia's 
'^  official  Note  to  you  of  the  26th  of  Decemher  last,  with  the  accom- 
"  panying  copy  of  an  instruction,  which  has  been  addressed,  by  order 
'*  of  His  Catholic  Majesty,  to  his  ambassador  at  Paris,  and  to  his 
"  ministers  plenipotentiary  at  the  Courts  of  Vienna  and  St.  Petersburg. 

"  Having  laid  these  papers  before  the  King,  I  have  received  His 
"  Majesty's  commands  to  direct  you  to  return  to  them  the  following 
"  answer : — 

''  The  purpose  of  the  Spanish  instruction  is  to  invite  the  several 
"  Powers,  the  allies  of  His  Catholic  Majesty,  '  to  establish  a  Con- 
"  *  ference  at  Paris,  in  order  that  their  plenipotentiaries,  together 
'' '  with  those  of  His  Catholic  Majesty,  may  aid  Spain  in  adjusting 
"  *  the  afiairs  of  the  revolted  countries  of  America.' 

'*  The  maintenance  of  the  '  Sovereignty  '  of  Spain  over  her  late 
<<  colonies  is  pointed  out  in  this  instruction  as  one  specific  object 
"  of  the  proposed  Conference ;  and  though  an  expectation  of  the 
"  employment  of  force  for  this  object,  by  the  Powers  invited  to  the 
"  Conference,  is  not  plainly  indicated,  it  is  not  distinctly  disclaimed. 

"  The  invitation  contained  in  this  instruction  not  being  addressed 
'^  directly  to  the  Grovernment  of  Great  Britain,  it  may  not  be 
'*  necessary  to  observe  upon  that  part  of  it  which  refers  to  the  late 
"  *  events  in  the  Peninsula,'  as  having  *  paved  the  way '  for  the 
"  *  desired  co-operation.' 

^*  The  British  Government  could  not  acknowledge  an  appeal 
''  founded  upon  transactions  to  which  it  was  no  party.  But  no 
*'  such  appeal  was  necessary.  No  variation  in  the  internal  affairs 
^  of  Spain  has,  at  any  time,  varied  the  King's  desire  to  see  a  termi- 
^'  nation  to  the  evils  arising  from  the  protracted  struggle  between 
**  Spain  and  Spanish  America,  or  His  Majesty's  disposition  to  concur 
'^  in  bringing  about  that  termination. 

"  From  the  year  1810,  when  His  Majesty's  single  mediation  was 
"  asked  and  granted  to  Spain,  to  effect  a  reconciliation  with  her 
"  Colonies, — the  disturbances  in  which  Colonies  had  then  but  newly 
"  broken  out, — to  the  year  1818,  when  the  same  task,  increased  in 
^'  difficulty  by  the  course  and  complication  of  events  in  America, 
'^  was  proposed  to  be  undertaken  by  the  Allied  Powers  assembled 
"  in  Conference  at  Aix-la-Chapelle, — and  from  the  year  1818  to  the 
"  present  time, — ^the  good  offices  of  His  Majesty  for  this  purpose 
'^  have  always  been  at  the  service  of  Spain,  within  limitations  and  upon 
"  conditions,  which  have  been  in  each  instance  explicitly  described. 

'^  Those  limitations  have  uniformly  excluded  the  employment 
''  of  force  or  menace  against  the  Colonies  on  the  part  of  any 
'^  mediating  Power ;  and  Uiose  conditions  have  uniformly  required 
*'-  the  previous  statement  by  Spain  of  some  definite  and  intelligible 
'*  proposition, — and  the  discontinuance  on  her  part  of  a  system 
"  utterly  inapplicable  to  the  new  relations  which  had  grown  up 
'*  between  the  American  Provinces  and  other  countries. 

''  The  fruitless  issue  of  the  Conferences  at  Aix-la-ChapcUe  would 
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"  have  deterred  the  British  Government  from  acceding  to  a  pro- 
''  posal  for  again  entertaining,  in  Conference,  the  question  of  a 
''  mediation  between  Spain  and  the  American  Provinces,  ev&i  if 
"  other  circumstances  had  remained  nearly  the  same.  But  the 
**  events  which  have  followed  each  other  with  such  rapidity,  during 
"  the  last  five  years,  have  created  so  essential  li  difference,  as  well 
"  in  the  relative  situation  in  which  Spain  and  the  American  Pro- 
^*  vinces  stood,  and  now  stand  to  each  other,  as  in  the  external 
"  relations  and  the  internal  circumstances  of  the  Provinces  tbem- 
'^  selves,  that  it  would  be  vain  to  hope  that  any  mediation,  not 
'*  founded  on  the  basis  of  independence,  could  now  be  successfiiL 

^'  The  best  proof  which  the  British  Government  can  give  of  the 
"  interest  which  it  continues  to  feel  for  Spain,  is,  to  state  frankly 
"  their  opinion  as  to  the  course  most  advisable  to  be  pursued  by 
<^  His  Catholic  Majesty  ;  and  to  answer,  with  the  like  frankness,  the 
*'  question  implied  in  M.  Ofalia's  instruction,  as  to  the  nature  and 
'^  extent  of  their  own  relations  with  Spanish  America. 

"  There  is  no  hesitation  in  answering  this  question.  The  sub- 
**  jects  of  His  Majesty  have  for  many  years  carried  on  trade  and 
'^  formed  commercial  connections  in  all  the  American  Provinces 
"  which  have  declared  their  separation  from  Spain. 

"  This  trade  was  originally  opened  with  the  consent  of  the 
"  Spanish  Government.  It  has  grown  gradually  to  such  an  extent 
•"  as  to  require  some  direct  protection,  by  the  establishment  at 
"  several  ports  and  places  in  those  Provinces  of  Consuls  on  the  part 
"  of  this  country — a  measure  long  deferred  out  of  delicacy  to  Spain, 
'*  and  not  resorted  to  at  last  without  distinct  and  timely  notification 
"  to  the  Spanish  Government. 

"  As  to  any  further  step  to  be  taken  by  His  Majesty  towards  the 
"  acknowledgment  of  the  de  facto  Governments  of  America,  the 
^*  decision  must  (as  has  already  been  stated  more  than  once  to 
"  Spain  and  to  other  Powers)  depend  upon  various  circumstances, 
"  and,  among  others,  upon  the  reports  which  the  British  Govern- 
"  ment  may  receive  of  the  actual  state  of  affairs  in  the  several 
"  American  Provinces. 

'^  But  it  appears  manifest  to  the  British  Government,  that  if  so 
^^  large  a  portion  of  the  globe  should  remain  nmch  longer  without 
"  any  recognised  political  existence,  or  any  definite  political  con- 
"  nection  with  the  established  Governments  of  Europe,  the  conse- 
*^  quenccs  of  such  a  state  of  things  must  be  at  once  most  embar- 
"  rassing  to  those  Governments,  and  most  injurious  to  the  interests 
"  of  all  European  nations. 

"  For  these  reasons,  and  not  from  mere  views  of  selfish  policy,  the 
*'  British  Government  is  decidedly  of  opinion  that  the  recognition 
'^  of  such  of  the  new  States  as  have  established  de  facto  their 
*^  separate  political  existence  cannot  be  much  longer  delayed. 

"  The  British  Government  have  no  desire  to  anticipate  Spain  in 
"  that  recognition.     On  the  contrary,  it  is  on  every  account  their 
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''  wish  that  His  Catholic  Majesty  should  have  the  grace  and  the 
^'  advantage  of  leading  the  way,  in  that  recognition,  among  the 
"  Powers  of  Europe.  But  the  Court  of  Madrid  must  be  aware 
*'  that  the  discretion  of  His  Majesty  in  this  respect  cannot  be  in- 
^'  definitely  bound  up  by  that  of  His  Catholic  Majesty ;  and  that 
"  even  before  many  months  elapse,  the  desire  now  sincerely  felt  by 
"  the  British  Grovemment,  to  leave  this  precedency  to  Spain,  may 
"  be  overborne  by  considerations  of  a  more  comprehensive  nature — 
"  considerations  regarding  not  only  the  essential  interests  of  His 
'*  Majesty^s  subjects,  but  the  relations  of  the  old  world  with 
"  the  new. 

^^  Should  Spain  resolve  to  avail  herself  of  the  opportunity  yet 
"  within  her  power,  the  British  Government  would,  if  the  Court  of 
"  Madrid  desired  it,  willingly  afford  its  countenance  and  aid  to  a 
*^  negotiation,  commenced  on  that  only  basis  which  appears  to  them 
*'  to  be  now  practicable ;  and  would  see,  without  reluctance,  the 
'^  conclusion,  through  a  negotiation  on  that  basis,  of  an  arrangement 
*'  by  which  the  mother  country  should  be  secui^ed  in  the  enjoyment 
'*  of  commercial  advantages  superior  to  those  conceded  to  other 
'^  nations. 

*'  For  herself.  Great  Britain  asks  no  exclusive  privileges  of 
'^  trade,  no  invidious  preference,  but  equal  freedom  of  commerce 
"  for  all. 

'^  If  Spain  shall  determine  to  persevere  in  other  counsels,  it  cannot 
'^  but  be  expected  that  Great  Britain  must  take  her  own  course  upon 
"  this  matter,  when  the  time  for  taking  it  shall  arrive,  of  which 
'*  Spain  shall  have  full  and  early  intimation. 

'^  Nothing  that  is  here  stated  can  occasion  to  the  Spanish  Govern 
"  ment  any  surprise. 

'^  In  my  despatch  to  Sir  Charles  Stuart  of  the  dlst  of  March, 
"  1823,  which  was  communicated  to  the  Spanish  Government,  the 
"  opinion  was  distinctly  expressed,  that  *  time  and  the  course  of 
"  '  events  had  substantially  decided  the  separation  of  the  Colonies 
"  *  from  the  mother  country,  although  the  formal  recognition  of  those 
"  *  Provinces  as  Independent  States,  by  His  Majesty,  might  hv 
'^  ^  hastened  or  retarded  by  various  external  circumstimces,  as  well  as 
'^  '  by  the  more  or  less  satisfactory  progress  in  each  State  towards 
"  *  a  regular  and  settled  form  of  government.' 

''  At  a  subsequent  period,  in  a  communication  (d)  made,  in  the 
"  first  instance  to  France,  and  afterwards  to  other  Powers  («),  as 
*'  well  as  to  Spain,  the  same  opinions  were  repeated,  wiUi  this  specific 
"  addition — that  in  either  of  two  cases  (now  happily  not  likely  to 
**  occur) — in  that  of  any  attempt  on  the  part  of  Spain  to  revive  the 
'*  obsolete  interdiction  of  intercourse  with  countries  over  which  she 

((l)  The  Memorandum  of  Conference,  No.  1. 

(^)  Austria,  Russia,  Prussia,  Portugal,  the  Netherlands,  and  the  United 
States  of  America. 
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^  has  no  longer  any  actual  dominion,  or  in  ihat  of  the  employment 
'  of  foreign  assistance  to  re-establish  her  dominion  in  those  oonn- 
^  tries  by  force  of  arms,  the  recognition  of  such  new  States  by  His 
'  Majesty  would  be  decided  and  immediate. 

"  After  thus  declaring  to  you,  for  the  information  of  the  Court 
'*  of  Madrid,  the  deliberate  opinion  of  the  British  Goremment  on 
'*  the  points  on  which  Spain  requires  the  advice  of  her  allies,  it  does 
'  not  appear  to  the  British  Cabinet  at  all  necessary  to  go  into  a 
'  Conference  to  declare  that  opinion  anew  ;  even  if  it  were  perfectly 
'  clear,  from  the  teaor  of  M.  OMia*s  instruction,  that  Great 
'  Britain  is  in  fact  included  in  the  invitation  to  the  Conference  at 

Paris. 

"  Every  one  of  the  Powers  so  invited  has  been  constantly  and 
'  unreservedly  apprised,  not  only  of  (each  step  which  the  British 

*  Government  has  taken,  but  of  every  opinion  which  it  has  formed 
'  on  this  subject :    and   this  despatch   will  be  communicated  to 

them  all. 

'^  If  those  Powers  should  severally  come  to  the  seme  conclusion 
^  with  Great  Britain,  the  concurrent  expression  of  their  seT«:aI 
'  opinions  cannot  have  less  weight  in  the  judgment  of  Spain,  and 
'  must  naturally  be  more  acceptable  to  her  feelings,  than  if  such 

*  concurrence,  being  the  result  of  a  Conference  of  Five  Powers, 
^  should  carry  the  appearance  of  a  concerted  dictation. 

*'  If  (unhappily,  as  we  think)  the  allies,  or  any  of  them,  should 
'  come  to  a  different  conclusion,  we  shall  at  least  have  avoided  ^e 
'  inconvenience  of  a  discussion,  by  which  our  own  opi*iion  could 

not  have  been  changed ;  we  shall  have  avoided  an  appearance  of 
^  mystery  by  which  the  jealousy  of  other  parties  might  have  been 
^  excited ;  we  shall  have  avoided  a  delay,  which  the  state  of  the 

*  question  may  hardly  allow. 

"  Meanwhile,  this  explicit  recapitulation  of  the  whole  course  of 
^  our  sentiments  and  of  our  proceedings  on  this  momentous  sub- 
^  ject,  must  at  once  acquit  us  of  any  indisposition  to  answer  the 
'  call  of    Spain  for  friendly  counsel,  and  protect  us  against  the 

*  suspicion  of  having  any  purpose  to  conc^  from  Spain  or  from 
the  world. 

"  I  am,  &c., 

"  George  Canniko. 
"  The  Right  Hon.  Sir  W.  k  Court,  G.C.B.,  &c.  &c.  &c." 


Note  of  Mr.  Secretary  Canning  to  the  Chevalier  de  Los  Eios^ 
relative  to  Spanish  America  (  /). 

''  Foreign  Office,  March  25, 1825. 

'*  The  undersigned,  His  Majesty's  Principal  Secretary  of  State  for 
"  Foreign  Affairs,  is  commanded  by  his  Sovereign  to  deliver  to  the 

(/)  State  Papers,  1824-5,  vol.  xii.  pp.  009-15. 
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'^  Chevalier  de  Los  Rio9,  for  the  purpose  of  being  transmitted  to 
"  his  Ck)urt,  the  following  reply  to  the  official  Note,  addressed  by 
"  His  Excellency  M.  Zea  to  His  Majesty's  Charg^  d'A6faires  at 
*^  Madrid,  on  the  21st  of  January. 

*'  So  large  a  portion  of  the  official  Note  of  M.  Zea  was  founded 
*'  upon  a  denial  of  the  facts  which  had  been  reported  to  the  British 
"  Government,  with  respect  to  the  state  of  several  of  the  countries 
*^  of  Spanish  America,  and  upon  an  anticipation  of  events  expected 
"  by  the  Court  of  Spain  to  take  place  in  those  countries,  by  which 
''  the  credibility  of  the  reports  transmitted  to  the  British  Govem- 
"  ment  would  be  effectually  disproved,  that  it  has  been  thought 
"  advisable  to  await  the  issue  of  the  expected  events  in  Spanish 
*^  America,  rather  than  to  confront  evidence  with  evidence,  and  to 
<<  discuss  probabilities  and  conjectures. 

"  Of  that  issue,  decisive  as  it  appears  to  be,  the  undersigned  is 
"  directed  to  say  no  more  than  that  it  is  a  great  satisfaction  to  the 
"  British  Government  that  it  had  actually  taken  place  before  the 
"  intentions  of  the  British  Government  towards  the  other  coimtries 
"  of  Spanish  America  were  announced.  Those  intentions,  there- 
"  fore,  cannot  by  possibility  have  had  the  slightest  influence  upon 
"  the  result  of  tie  war  in  Peru. 

"  With  this  single  observation,  the  undersigned  is  directed  to 
'*  pass  over  all  that  part  of  M.  Zea^s  Note  which  turns  upon  the 
'^  supposed  incorrectness  of  the  information  on  which  the  decision 
''  of  the  British  Government  was  founded. 

'*  The  questibus  which  remain  to  be  examined  are,  whether,  in 
"  treating  with  de  facto  Governments,  now  established  beyond  the 
*'  danger  of  any  external  assailment,  Great  Britain  has  violated 
"  either  any  general  principle  of  International  Law,  or  any  positive 
"  obligation  of  Treaty. 

"  To  begin  with  the  latter,  as  the  more  specific  accusation. 

"  M.  Zea  brings  forward,  repeatedly,  the  general  charge  of  vio- 
'' lated  Treaties;  but  as  he  specifies  only  two — ^that  of  1B09  and 
''  that  of  1814 — it  may  be  presumed  that  he  relies  on  them  alone 
'^  to  substantiate  this  charge. 

**  First,  as  to  the  Treaty  of  1809  :— 

^*  That  treaty  was  made  at  the  beginning  of  the  Spanish  struggle 
«  against  France,  and  was  directed  wholly,  and  in  terms  not  to  be 
'*  misapprehended,  to  the  circumstances  of  the  moment  at  which  it 
"  was  made.  It  was  a  Treaty  of  Peace,  putting  an  end  to  the  war, 
''  in  which  we  have  been,  since  1804,  engaged  with  Spain.  It  is 
"  expressly  described  in  the  First  article  as  a  Treaty  of  *  AUi- 
"  ance  during  the  War,'  in  which  we  were  engaged,  jointly  with 
"  Spain  against  France.  All  the  Stipulations  of  the  Treaty  had 
**  evident  reference  to  the  declared  determination  of  the  then 
^'  Ruler  of  France  to  uphold  a  branch  of  his  own  fiimily  upon  the 
'<  Throne  of  Spain  and  of  the  Indies ;  and  they  undoubtedlv  pledged 
^'  us  to  Spain  not  to  lay  down  our  Brmsuntil  that  design  should  be 
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*'  defeated  in  Spain,  and  the  pretension  altogether  abandoned  as  to 
'^  America — a  pledge  which  it  is  not  and  cannot  be  denied  that 
'^  Great  Britain  amply  redeemed.  But  those  objects  onoe  acoom- 
*'  plished,  the  Rtipulations  of  the  treaty  were  fulfilled,  and  its  obli> 
"  gationa  necessarily  expired  together  with  the  matter  to  which 
"  they  related. 

"  In  effect,  at  the  happy  conclusion  of  the  war  in  the  Peninsula, 
"  and  after  the  restoration,  by  British  assistance,  of  His  Catholic 
**  Majesty  to  the  throne  of  his  ancestors,  the  Treaty  of  180SI  was 
"  replaced  by  the  Treaty  of  1814.  And  what  does  that  Treaty 
''  contain  ? — First,  the  expression  of  an  earnest  wish  on  the  part 
'^  of  His  Majesty  that  Spanish  America  may  be  reunited  to  the 
^'  Spanish  Monarchy ;  and,  secondly,  an  engagement  to  prohibit 
**  British  subjects  from  supplying  tlie  Spanirth  Americana  with 
"  munitions  of  war.  This  engagement  was  instantly  carried  into 
'^  effect  by  an  Order  in  Council  of  1814.  And  in  furtlierance  of 
"  the  like  object,  beyond  the  obligation  of  tlie  Treaty,  an  Act  of 
'^  Parliament  was  passed  in  1819,  prohibiting  the  service  of  British 
"  subjects  in  the  ranks  of  the  resisting  Colonies. 

**  That  the  wish  expressed  in  this  treaty  was  sincei^  the  proof 
'^  is  to  be  found,  not  only  in  the  measures  above  mentioned,  but 
"  in  the  repeated  offers  of  Great  Britain  to  mediate  between 
'^  Spain  and  her  Colonies.  Nor  were  these  offers  of  mediation, 
'*  as  M.  de  Zea  alleges,  uniformly  founded  on  the  single  basis  of  tlie 
*'  admission  by  Spain  of  the  independence  of  the  Spanish  provinces. 

*'  Years  had  elapsed,  and  many  opportimities  had  been  missed, 
"  of  negotiating  on  better  terms  for  Spain,  before  that  basis  was 
''  assumed  to  be  the  only  one  on  which  negotiation  could  be  success- 
"  fully  opened. 

"  It  was  not  assumed  in  1812,  when  our  mediation  was  offered  to 
"  the  Cortes. 

"  It  was  not  assumed  in  1815,  when  Spain  asked  our  mediation, 
^'  but  refused  to  state  the  terms  to  which  she  was  willing  to  agree. 

<'  It  was  not  assumed  in  1818,  in  the  Conferences  at  Aix~la- 
'^  Chapelle,  in  which  Conferences  the  question  of  an  arrangement 
'*  between  Spain  and  her  Americas  was,  for  the  first  and  last  time, 
'*  discussed  between  the  Great  Powers  of  Europe. 

"  After  the  silence,  indeed,  which  Spain  observed,  as  to  the 
'^  opinion  of  the  Powers  assisting  at  those  Conferences,  when  laid 
^*  before  her,  two  things  became  perfectly  clear :  the  first,  that  Spain 
"  had,  at  that  time,  no  serious  intention  of  offering  any  terms,  snch 
*^  as  the  Spanish  American  Provinces  were  likely  to  accept ;  the 
''  second,  that  any  subsequent  reference  of  the  subject  to  a  Con- 
'^  gress  must  be  wholly  fruitless  and  unsatisfactory.  From  that 
"  time  forth,  Great  Britain  abstained  from  stirring  the  subject  of 
'^  negotiation  with  the  Colonies,  till,  in  the  month  of  May,  1822, 
"  Spain  spontaneously  announced  to  Great  Britain  that  ^e  had 
''  measures  in  contemplation  for  the  pacification  of  her  Americas, 
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^*  on  a  basis  entirely  new,  which  basis,  however,  was  not  explicitly 
"  described. 

"  In  answer  to  that  notification,  Spain  was  exhorted  by  Great 
"  Britain  to  hasten,  as  much  as  possible,  her  negotiation  with  the 
*'  Colonies,  as  the  course  of  events  was  evidently  so  rapid  as  not  to 
**  admit  of  a  much  longer  delay ; — but  no  suggestion  was  even  then 
*^  brought  forward  by  Great  Britain  as  to  the  adoption  of  the  basis 
"  of  independence. 

"  The  first  suggestion  of  that  basis  came,  in  fact,  from  the  Govern- 
"  mentof  Spain  itself,  in  the  month  of  November,  1822,  when  the 
*'  British  Minister  at  Madrid  received  an  intimation  that  the  Cortes 
*^  meditated  opening  negotiations  with  the  Colonies  on  the  basis  of 
*^  Colonial  Independence — ^negotiations  which  were  in  fact  subse- 
*'quently  opened,  and  carried  to  a  successful  termination,  with 
'*  Buenos  Ay  res,  though  they  were  afterwards  disavowed  by  His 
"  Catholic  Majesty. 

''It was  not  till  after  this  last-mentioned  communication  from 
"  the  Spanish  Government,  that  Great  Britain  expressed  the  opinion 
'*  which  she  entertained,  as  to  the  hopelessness  of  negotiating  upon 
'^  any  other  basis  than  that  then  first  suggested  by  the  Spanish 
"  Government. 

*'  This  opinion,  stated  (as  has  been  said),  in  the  first  instance, 
"  confidentially  to  Spain,  was,  nearly  a  twelvemonth  afterwardii, 
'^  that  is  to  say,  in  the  month  of  October,  1823,  mentioned  by  the 
"  undersigned  in  a  Conference  with  the  French  Ambassador  in 
'*  London,  the  substance  of  which  Conference  was  communicated 
'^  to  Spain  and  to  other  Powers.  It  was  repeated  and  enforced  in 
*'  the  despatch  from  the  undersigned  to  Sir  William  k  Court,  in 
"  January,  1824. 

"  Nothing,  therefore,  can  be  less  exact  than  the  supposition  that 
"  Great  Britjun  has  uniformly  put  forward  the  basis  of  Independence 
'^  as  the  sine  qud  nan  condition  of  her  coimsel  and  assistance  to 
''  Spain,  in  negotiation  with  her  Colonies. 

'*  To  come  now  to  the  Second  Charge  against  Great  Britain, — 
^*  the  alleged  violation  of  general  International  Law.  Has  it  ever 
*'  been  admitted  as  an  axiom,  or  ever  been  observed  by  any  nation 
''  or  Government  as  a  practical  maxim,  that  no  circumstances,  and 
**  no  time,  should  entitle  a  de  facto  Government  to  recognition  ? — 
'*  or  should  entitle  Third  Powers,  who  may  have  a  deep  interest  in 
'^  defining  and  establishing  their  relations  with  a  de  facto  Govem- 
**  ment,  to  do  so  ? 

"  Such  a  proceeding  on  the  part  of  Third  Powers,  undoubtedl}', 
**  does  not  decide  the  question  of  right  against  the  mother  country. 

''  The  Netherlands  had  thrown  off  the  supremacy  of  Spain  long 
''  before  the  end  of  the  sixteenth  century  ;  but  that  supremacy  was 
**  not  formally  renoimced  by  Spain  till  the  Treaty  of  Westphalia 
''  in   1648.    Portugal  declared,  in  1640,  her  independence  of  the 
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'^  Spanish   Monarchy ;    but  it  was  not  till  1668  that    Spain,  by 
''  Treaty,  acknowledged  that  independence. 

'^  During  each  of  these  intervals,  the  abstract  rights  of  Spain 
"  may  be  said  to  have  remained  unextinguished.  But  Third  Powers 
<<  did  not,  in  either  of  these  instances,  wait  the  slow  conviction  of 
"  Spain,  before  they  thought  ^  themselves  warranted  to  establish 
**  direct  relations,  and  even  to  contract  intimate  alliances,  with  the 
"  Republic  of  the  United  Netherlands,  as  well  as  with  the  new 
'^  monarchy  of  the  House  of  Braganza. 

"  The  separation  of  the  Spani^  Colonies  from  Spain  baa  been 
''  neither  our  work  nor  our  wish.  Events,  in  which  the  British 
''  Government  had  no  participation,  decided  that  separation, — a 
"  separation  which,  we  are  still  of  opinion,  might  have  been  averted, 
"  if  our  counsels  had  been  listened  to  in  time.  But  out  of  that 
''  separation  grew  a  state  of  things,  to  which  it  was  the  duty  of  the 
*'  British  Government  (in  proportion  as  it  became  the  plain  and 
'^  legitimate  interest  of  the  nation  whose  welfare  is  committed  to  its 
''  charge)  to  conform  its  measures,  as  well  as  its  language,  not 
^*  hastily  and  precipitately,  but  with  due  deliberation  and  circum- 
"  spection. 

'^  To  continue  to  call  that  a  possession  of  Spain,  in  which  all 
'*  Spanish  occupation  and  power  had  been  actually  extinguished 
''  and  eiiaced,  could  render  no  practical  service  to  the  mother 
"  country ;  but  it  would  have  risked  the  peace  of  the  world.  For 
'^  all  political  communities  are  responsible  to  other  political  com* 
"  munities  for  their  conduct ;  that  is,  they  are  bound  to  perform  the 
''  ordinary  international  duties,  and  to  a^ord  redress  for  any  viola> 
"  tion  of  the  right  of  others  by  their  citizens  and  subjects. 

^'  Now,  either  the  mother  country  must  have  continued  rcspon* 
*'  sible  for  acts  over  which  it  could  no  longer  exercise  the  shadow 
"  of  a  control,  or  the  inhabitants  of  those  countries,  whose  inde- 
^^  pendent  political  existence  was,  in  fact,  established,  but  to  whom 
''  the  acknowledgment  of  that  independence  was  denied,  must  hare 
"  been  placed  in  a  situation,  in  which  they  were  wholly  irre- 
^'  sponsible  for  all  their  actions,  or  were  to  be  visited,  for  such  of 
"  tnose  actions  as  might  furnish  ground  of  complaint  to  other 
"  nations,  with  the  punishment  due  to  pirates  and  outlaws. 

''  If  the  former  of  these  alternatives — the  total  irresponsibility  of 
*^  uni'ecognised  States — be  too  absurd  to  be  maintained,  and  if  the 
^'  latter — the  treatment  of  their  inhabitants  as  pirates  and  outlaws — 
"  be  too  monstrous  to  be  applied,  for  an  indefinite  length  of  time,  to 
"  a  large  portion  of  the  habitable  globe,  no  other  choice  remained 
"  for  Great  Britain,  or  for  any  country  having  intercourse  with  the 
'^  Spanish  American  Provinces,  but  to  recognine,  in  due  time,  tlicir 
'^  political  existence  as  States,  and  thus  to  bring  them  within  the 
"  pale  of  those  rights  and  duties  which  civilised  nations  are  bound 
"  mutually  to  respect,  and  are  entitled  reciprocally  to  claim  from 
''  each  other. 
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"  The  example  of  the  late  Revolution  in  France,  and  of  the  nlti- 
^^  mate  happy  restoiation  of  His  Majesty,  Louis  XVIII.,  is  pleaded 
"  by  M.  Zea  in  illustration  of  the  principle  of  uneztinguishable  right 
"  in  a  legitimate  Sovereign,  and  of  the  respect  to  which  that  right 
''  is  entitled  from  all  foreign  Powers;  and  he  calls  upon  Great 
'^  Britain,  in  justice  to  her  own  consistency,  to  act  with  the  same 
"  reserve  towards  the  new  States  of  Spani^  America,  which  she 
"  employed,  so  much  to  her  honour,  towards  revolutionary  France. 

''But  can  M.  Zea  need  to  be  reminded  that  every  Power  in 
"  Europe,  and  specifically  Spain  amongst  the  foremost,  not  only 
"  acknowledged  the  several  successive  Governments,  de  facto,  by 
''  which  the  House  of  Bourbon  was  first  expelled  from  the  throne 
"  of  France,  and  afterwards  kept  for  near  a  quarter  of  a  century 
''  out  of  possession  of  it,  but  contracted  intimate  alliances  with  them 
''  all ;  and,  above  all,  with  that  which  M.  Zea  justly  describes  as  the 
"  strongest  of  de  facto  Grovemments — ^the  Government  of  Bonaparte, 
''  against  whom,  not  any  principle  of  respect  for  the  rights  of  1^- 
"  timate  monarchy,  but  his  own  ungovernable  ambition,  finally 
"  brought  combined  Europe  into  the  field  7 

''  There  is  no  use  in  endeavouring  to  give  a  specious  colouring  to 
"  facts  which  are  now  the  property  of  history. 

"  The  undersigned  is,  therefore,  tiompelled  to  add  that  Great 
''  Britain  herself  cannot  justly  accept  the  praiee  which  M.  Zea  is 
''  willing  to  ascribe  to  her  in  this  respect ;  nor  can  she  claim  to  be 
''  altogether  exempted  from  the  general  charge  of  having  treated 
"  with  the  Powers  of  the  French  Revolution. 

''  It  is  true,  indeed,  that  up  to  the  year  1796  she  abstained  from 
"  treating  with  revolutionary  France,  long  after  other  Powers  of 
"  Europe  had  set  her  the  example.  But  the  reason  alleged  in  Par- 
'*  liament,  and  in  State  Papers,  for  that  abstinence,  was  the  unsettled 
''  state  of  the  French  Government.  And  it  cannot  be  denied  that, 
''  both  in  1796  and  1797,  Great  Britain  opened  a  negotiation  for 
**  peace  with  the  Directory  of  France— a  negotiation,  the  favourable 
''  conclusion  of  which  would  have  implied  a  recognition  of  that 
''  form  of  government ;  that  in  1801,  she  made  peace  with  the  Con- 
''  sulate ;  that  if,  in  1806,  she  did  not  conclude  a  Treaty  with 
''  Bonaparte,  Emperor  of  France,  the  negotiation  was  broken  off 
''  merely  on  a'question  of  terms ;  and  that  if,  from  1808  to  1814, 
''  she  steadily  refused  to  listen  to  any  overtures  from  France,  she 
''  did  so,  declaredly  and  notoriously,  on  account  of  Spain  alone, 
"  whom  Bonaparte  pertinaciously  reftised  to  admit  as  party  to  the 
''  negotiation.  ' 

'*  Nay,  further,  it  cannot  be  denied  that,  even  in  1814,  the  year 
**  in  which  the  Bourbon  Dynasty  was  eventually  restored,  peace 
**  would  have  been  made  by  Great  Britain  with  Bonaparte,  if  he 
^'  had  not  been  unreasonable  in  his  demands ;  and  Spain  cannot  be 
''  ignorant  that,  even  after  Bonaparte  was  set  aside,  there  was 
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''  question  among  the  allies  of  the  possible  expediency  of  placing 
"  some  other  than  a  Bourbon  on  the  throne  of  France. 

*'  The  appeal,  therefore,  to  the  conduct  of  the  Powers  of  Europe, 
"  and  even  to  that  of  Great  Britain  herself,  with  respect  to  the 
*'  French  BeTolution,  does  but  recall  abundant  instances  of  the 
"  recognition  of  de  facto  Governments ;  hj  Great  Britain,  perhaps, 
''  later  and  more  reluctantly  than  by  others,  but  by  Great  Britain 
"  herself,  however  reluctant,  atler  the  example  set  to  her  by  the 
*'  other  Powers  of  Europe,  and  specifically  by  Spain. 

*'  There  are  two  other  points  in  M.  Zea's  Note,  which  appear  to 
'^  call  for  particukr  observation. 

"  M.  Zea  declares,  that  the  King  of  Spain  will  never  recognise 
*^  the  new  States  of  Spanish  America,  and  that  His  Majesty  will 
''  never  cease  to  employ  the  force  of  arms  against  his  rebellious 
"  subjects  in  that  part  of  the  world. 

*^  We  have  neither  the  pretension  nor  the  desire  to  control  His 
^'  Cjitholic  Majesty *s  conduct ;  but  this  declaration  of  M.  Zea  com- 
'^  prises  a  complete  justification  of  our  conduct,  in  having  taken  the 
'*  opportunity  which,  to  us,  seemed  ripe  for  placing  our  relations 
*'  with  the  new  States  of  America  on  a  definite  footing.  Fur  this 
'^  declaration  plainly  shows,  that  the  complaint  against  us  in  not 
"  merely  as  to  the  mode  or  the  time  of  our  advances  towards  those 
^^  States;  it  shows  that  the  dispute  between  us  and  Spain  is  not 
"  merely  as  to  the  question  of  fact,  whether  the  internal  condition 
"  of  any  of  those  States  be  such  as  to  justify  the  entering  into  defi- 
'^  nite  relations  with  them ;  tJiat  it  was  not  merely  a  reasonable 
"  delay  for  the  purpose  of  verifying  contradictory  reports,  and  of 
*'  affording  opportunity  for  friendly  negotiation,  that  was  required 
"  of  us ;  it  shows  that  no  extent  of  forbearance  on  our  part  would 
'^  have  satisfied  Spain ;  and  that,  defer  our  advances  towards  the 
*^  new  States  as  long  as  we  might,  we  should  still  have  had  to 
'^  make  them  without  the  consent  of  Spain ;  for  that  Spain  is  de- 
"  termined  against  all  compromise,  under  any  circumstances  and 
"  at  any  time,  and  is  resolved  upon  interminable  war  with  her  late 
"  Colonies  in  America. 

''  M.  Zea  concludes  with  declaring  that  His  Catholic  Majesty 
'^  will  protest,  in  the  most  solemn  manner,  against  the  measures 
^*  announced  by  the  British  Government,  as  violating  exiating 
''  Treaties,  and  the  imprescriptible  rights  of  the  throne  of  Spain. 

''  Against  what  will  Spain  protest  ? 

**  It  has  been  proved  that  no  Treaties  are  violated  by  us ;  and 
''  we  admit  that  no  question  of  right  is  decided,  by  our  recognition 
'*  of  the  new  States  of  America. 

'<  But  if  the  argument  upon  which  this  declaration  is  founded 
''  be  true,  it  is  eternal ;  and  the  offence  of  which  we  are  guilty,  in 
''  placing  our  intercourse  with  those  countries  under  the  protection 
''  of  Treaties,  is  one  of  which  no  time  and  no  circumstances  could, 
^'  in  the  view  of  Spain,  have  mitigated  the  character. 
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''  Having  thus  entered,  "with  great  pain  and  unwillingness,  into 
*'  the  sevend  topics  of  M.  Zea's  Note,  the  undersigned  is  directed, 
^*  in  conclusion,  to  express  the  anxious  hope  of  his  GoTemment, 
"that  a  discussion,  now  wholly  without  object,  may  be  allowed 
"  here  to  close.  The  undersigned  is  directed  to  declare  to  the 
'^  Spanish  Minister,  that  no  feeling  of  ill-will,  or  even  of  indifference, 
^^  to  the  interests  of  His  Catholic  Majesty,  has  prompted  the  steps 
"  which  His  Majesty's  Government  has  taken, — that  His  Majesty 
'^  still  cherishes  an  anxious  wish  for  the  welfare  of  Spain, — ^and 
"  that  His  Majesty  still  retains  the  disposition,  and  comnmnds  the 
"  undersigned  again  to  renew  to  His  Catholic  Majesty's  Govern- 
"  ment  the  offer,. to  employ  His  Majesty's  good  offices,  for  the 
"  bringing  about  of  any  amicable  arrangement  which  may  yet  bo 
*^  practicable,  between  His  Catholic  Majesty  and  the  countries  of 
*'  America  which  have  separated  themselves  from  Spain. 

"  The  undersigned,  &c. 

"  George  Canning. 

"  The  Chevalier  de  Los  Rios." 


REPLY  OF  MR.  SECRETARY  CANNING  TO  A  LETTER  OF  M.  RADIOS  RELATIVE 
TO  THE   **  RUSSIAN  MEMOIR  ON  THE  PACIFICATION  OF  GREECE  "   {g). 

"Foreign  Office,  December  ],  1824. 
"  Sir, 

"  I  HAVE  to  acknowledge  the  receipt  of  the  letter  which  you  did 
^^  me  the  honour  to  address  to  me  on  the  ^f  th  of  August  (but  which 
"  reached  my  hanc!s  only  on  the  4tli  of  November),  expressing  the 
"  opinion  of  the  Greek  Provisional  Government  upon  a  paper 
"  which  has  been  published  in  the  Gazettes  of  Europe,  purporting 
"  to  be  a  Plan  of  Pacification  for  Greece,  drawn  up  by  the  Court  of 
"  St.  Petersburg. 

*'  That  the  publication  of  the  paper  in  question  is  unauthorised 
"  cannot  be  doubted.  Whether  the  paper  itself  be  authentic,  it  is 
'^  not  for  me  to  admit  or  to  deny ;  but  it  is  due  to  the  Court  of 
"  St.  Petersburg  to  declare  to  you,  that  any  plan  of  pacification 
"  emanating  from  that  Court  would  be  drawn  up  (as  the  British 
"  Government  sincerely  believe)  in  anything  but  an  unfriendly 
''  disposition  towards  Greece ;  that  no  such  plan  has  been  definitely 
**  settled  (as  your  letter  appears  to  assume)  with  the  intention  of 
*'  imposing  it  either  upon  Greece  or  upon  the  Turkieh  Government; 
"  and  that  whatever  plan  the  Emperor  of  Kussia  might  have  in 
"  contemplation  would  be  submitted  by  His  Imperial  Majesty  to 
"  several  of  the  Powers  of  Europe,  His  Imperial  Majesty's  allies, 
'*  for  their  consideration,  before  any  proposition  founded  thereupon 

(y)  State  Papers,  vol.  xii.  1824-5,  pp.  900  et  seg. 
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"  would  be  made  to  the  contending  parties.  The  Emperor  of 
"  RuBsia  had,  it  is  true,  suggested  to  his  allies  the  expediency  of 
"  proposing,  simultaneously  to  the  Porte  and  to  the  Provi^onal 
"  Government  of  Greece,  a  suspension  of  hostilities,  for  the  por- 
"  pose  of  allowing  time  for  an  amicable  intervention  between  ^em. 
"  Nor  would  the  British  Government  have  refused,  at  a  proper 
"  time,  to  be  party  to  that  proposal. 

"  It  is  but  just  to  add  that  the  paper  which  has  attracted  the 
"  indignation  of  the  Greek  Provisional  Government  has  been  viewed 
"  with  no  less  indignation  by  the  Divan. 

<*  While  the  Greeks  prof  ess  an  insurmountable  abhorrence  of  any 
<<  settlement  short  of  the  establishment  of  their  andependenoe  as  a 
*'  nation,  the  Divan  abjure  all  modes  of  reconciliation  short  of  an 
"  unqualified  re-establishment  of  their  sovereignty  over  Greece.^ 

"  Between  two  parties  so  disposed  there  can,  indeed,  be  little 
"  hope  of  an  acceptable  and  successful  mediation.  But,  to  have 
"  felt  and  expressed  a  desire  to  mediate,  before  the  extreme  vehc- 
"  mence  of  these  opposite  resolutions  was  known,  and  while  the 
"  varying  fortune  of  the  war  appeared  to  furnish  to  both  parties  not 
"  unreasonable  motives  for  a  compromise,  surely  cannot  be  imputed, 
"  either  to  Russia,  if  she  originated  the  project  of  such  a  compro- 
"  mise,  or  to  those  who  might  have  been  prepared  to  deliberate  in 
"  concert  with  her  upon  it,  as  a  crime. 

"  The  paper,  purporting  to  be  a  Russian  memoir,  contains  the 
"  elements  of  a  compromise,  though  not  adjusted,  perhaps,  exactly 
"  in  the  proportions  in  which  they  might  finally  have  been  arranged 
"  for  proposal  to  the  belligerent  parties. 

"  If  the  sovereignty  of  the  Turks  were  not  to  be  absolutely 
"  restored,  nor  the  independence  of  the  Greeks  to  be  absolutely 
"  acknowledged  (to  propose  either  of  which  extremes  would  have 
"  been,  not  to  mediate,  but  to  take  a  decided  part  in  the  contest), 
"  there  was  necessarily  no  other  choice  than  to  qualify,  in  some  mode 
"  and  degree,  the  sovereignty  of  the  one  and  the  independence  of 
"  the  other;  and  the  mode  and  degree  of  that  qualification  seemed 
"  to  constitute  the  question  for  enquiry  and  deliberation. 

"  Either  party,  no  doubt,  had  it  in  its  power  to  defeat  any  plan 
*'  of  compromise,  however  rational  in  its  principles  or  impartial  in 
**  its  provisions.  And  the  previous  knowledge  that  both  parties 
"  would  concur  in  rejecting  any  plan  of  compromise  that  could  be 
"  devised  renders  any  hope  of  successful  intervention,  at  the  present 
"  moment,  utterly  vain.  , ,  ,    .       «,  „ 

"  On  the  remainder  of  your  letter,  which,  m  eflrect,  calls  upon 
'•  the  British  Government  to  take  part  with  the  Greeks  in  the 
"  struggle  for  their  independence,  comparing  their  merits  and 
"  claims  with  those  of  the  Provinces  of  Spanish  America,  which 
"  have  separated  themselves  from  the  mother  country,  I  have  only 
"  to  observe,  that,  with  respect  to  the  contest  between  Spain  and 
*'  the  several  countries  of  Spanish  America,  Great  Britain  has  pro- 
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**  f eased  and  maintained  a  strict  neutrality ;  and  that  the  like  neu- 
*'  trality  has  been  observed  by  Great  Britain  in  the  contest  now 
"  raging  in  Greece.  The  belligerent  rights  of  the  Greeks  have 
*^  been  uniformly  respected ;  and  if  the  British  Government  has 
'^  found  itself  compelled,  on  a  recent  occasion,  to  repress  the  excess 
'^  to  which  certain  of  those  rights  were  attempted  to  be  carried,  the 
"  British  Government  is  satisfied  that  such  a  necessity  will  not 
"  occur  again. 

"  The  Provisional  (xovemment  of  Greece  may  rely  upon  the 
'*  continuance  of  the  same  scrupulous  neutrality.  They  may  be 
'*  assured,  not  only  that  Great  Britain  would  not  be  concerned  in 
"  any  attempt  (if  such  attempt  were  in  contemplation)  to  force  upon 
"  them  a  plan  of  pacification  contrary  to  their  wishes,  but  that,  if 
'*  they  should  at  any  time  hereafter  think  fit  to  solicit  our 
'^  mediation,  we  should  be  ready  to  tender  it  to  the  Porte,  and,  if 
"  accepted  by  the  Porte,  to  do  our  best  to  carry  it  into  eflfect,  con- 
"  jointly  with  other  powers,  whose  co-operation  would  at  once  give 
'^  facility  to  any  arrangement,  and  afford  the  best  security  for  its 
"  duration. 

^^  This  appears  to  the  British  Government  all  that  can  reasonably 
"  be  asked  of  them.  They  cannot  accuse  themselves  of  having  in 
"  any  way,  directly  or  indu-ectly,  instigated  the  commencement  of 
"  the  Greek  enterprise,  nor  of  having  in  any  way  interfered  in  its 
"  progress. 

"  Connected  with  the  Porte  by  the  established  relations  of  amity, 
'^  and  by  the  ancient  obligations  of  Treaties,  which  the  Porte  has 
'*  not  violated,  it  surely  cannot  be  expected  that  England  should 
'^  engage  in  unprovoked  hostilities  against  that  Power  in  a  quarrel 
"  not  her  own. 

"  I  trust,  Sir,  that  the  exposition  which  I  have  thus  the  honour 
'^  to  address  to  you  will  be  considered  as  affording  sufiicient  answer 
'^  to  any  suspicions  or  imputations  which  error  or  intrigue  may 
"  have  propagated  against  the  intentions  of  the  British  Government 
"  towards  Greece,  and  will  be  accepted  as  a  proof  at  once  of  the 
"  purity  of  our  views,  and  of  the  frankness  with  which  we  are  ready 
"  to  declare  them, 

''  I  am,  (fee, 


The  Secretary  oj  the  Provisional 
Government  of  OreeceJ* 


George  Canning. 


"  PROTOCOLE   DE  LA   CONrERENCE   TENUE   AU   FOREIGN   OFFICE,   LE 
19    FivRIER    1831    (A). 

"  Pr^sens  : — Les  PMnipotentiaires  d'Autriche,  de  France,   de  la 
^'  Grande- Bretagne,  de  Prusse,  et  de  Russie. 

(A)  Protoccis  of  Conferences  in  London  relative  to  Belgium,  1830-1, 
part  i.  No.  19,  pp.  69-65, 

VOL.  TI.  O  O 


562  APPENDIX  I. 

"  Lea  Pl^nipoientiaiies  des  Cours  d'Autriche,  de  France,  de  k 
'*  Grande-Bretagne,  de  Prusse,  et  de  Ruasie,  a'etant  aaaembl^  ont 
"  port^  toute  leur  attention  sur  lea  interpretationa  diversea  donn^ 
'*  au  Protocole  de  la  Conference  de  Londrea,  en  date  du  20  De- 
"  cembre  ISdO,  et  aux  principaux  Actea  dont  il  a  ^t^  aoivi.  Leg 
"  deliberations  des  Plenipotentiaires  les  ont  conduits  a  reconnoitre 
'*  unanimement^  qu'ils  doivent  a  la  position  des  Cinq  CourSy  contme 
'^  a  la  cause  de  la  paix  generale,  qui  est  leur  propre  cause^  et  celie  de 
"  la  civilisation  Europeenne,  de  rappeler  id  le  grand  principe  de 
^'  droit  public,  dont  les  Actes  de  la  Conference  de  Londres  n'ant  fait 
*^  qu'offrir  une  application  salutaire  et  constants, 

^*  D^apres  ce  principe  d^un  ordre  superieur,  les  Traites  ne  perdent 
*^  pas  leur  puissance,  quels  que  soient  les  changemens  qui  inter- 
"  viennent  dans  Vorganisation  interieure  des  peuples.  Pour  jnger 
'^  de  Tapplication  que  lea  Cinq  Coura  ont  faite  de  ce  m^e  principe, 
"  pour  appr^cier  lea  d^terminationa  qu'ellea  ont  priaea  relativement 
*'  a  la  Belgique,  il  auffit  de  ae  reporter  k  T^poque  de  Tann^  1814. 

"  A  cette  epoque  lea  Provincea  Belgea  ^talent  occup^ea  militaire- 
*'  ment  par  TAutriche,  la  Grande-Bretagne,  la  Pruaae,  et  la  Roaaie ; 
'^  et  lea  droita  que  cea  Puiaaanoea  exer9aient  aur  ellea  farent  com- 
^'  pl^t^a  par  la  renonciation  de  la  France  k  la  poaaeaaion  de  c^ 
*'  m^mes  Province&  Mala  la  renonciation  de  la  France  n'eat  pas 
*^  lieu  au  profit  dea  Puiaaanoea  occupantea.  Elle  tint  k  une  pensee 
"  d'un  ordre  plua  ^lev^.  Lea  Puiasancea,  et  la  France  elle-oaeoDie, 
*'  ^galement  d^aint^reaa^ea  alora  comme  aujourd*hui  dana  leurs  vues 
^'  aur  la  Belgique,  en  gard^rent  la  diapoaition  et  non  la  aouverainete, 
"  dans  la  seule  intention  de  faire  concourir  les  Provinces  Beiges  a 
"  Vetablissement  d'un  juste  equilibre  en  Europe^  et  au  mcUntien  de 
'^  la  paix  generate,  Ce  fut  cette  intention  qui  pr^aida  k  leura  sdpu- 
*^  lationa  ult^rieurea ;  ce  fut  elle  qui  unit  la  Belgique  k  la  Hollande ; 
'^  ce  fut  elle  qui  porta  lea  Puiasancea  k  aaaurer  d^s-lora  aux  Beiges 
^*  le  double  bienfait  d'inatitutiona  librea,  et  d'un  commerce  f^oond 
"  pour  eux  en  richease  et  en  d^veloppement  d'induatrie. 

'*  L'union  de  la  Belgique  avec  la  HoUande  ae  briaa.  Dea  com- 
''  municationa  officiellea  ne  tard^rent  paa  k  convaincre  lea  Cinq 
*^  Coura  que  lea  moyens  primitivement  deatinea  k  la  maintenir,  ne 
'*  pourraient  plua  ni  la  r^tablir  pour  le  moment,  ni  la  conaerrer  par 
'*  la  suite  ;  et  que  d^sormais,  au  lieu  de  confondre  les  affections  et 
*^  le  bonheur  dea  deux  peuphs,  elle  ne  mettrait  en  pr^aence  que  les 
^*  paasiona  et  lea  hainea,  elle  ne  ferait  jaillir  de  leur  choc  que  la 
'*  guerre  avec  toua  aes  d^aastrea.  II  n'appartenait  paa  aux  Pui»- 
'*  aancea  de  juger  dea  cauaea  qui  venaient  de  rompre  lea  liens  qu*el]es 
^^  avaient  formes.  Maia  quand  ellea  voyaient  cea  liena  rompus,  il  leur 
"  appartenait  d'atteindre  encore  Tobjet  qu'ellea  a'^taient  propose  en 
"  lea  formant. 

*'  II  leur  appartenait  d^assurer,  a  la  faveur  de  comblnaiaons  nou- 
"  velles,  cette  tranquillity  de  r£uix>pe,  dont  I'anion  de  la  Belgique 
'^  avec  la  Hollande  avait  constitu^  une  des  bases.     Les  Poiasanoes 
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''  y  6taient  imp^rieofiement  appel^.  Elles  avaient  le  droit,  et  lea 
<'  ^v^nemens  leur  imposaient  le  devoir,  d'emp^her  que  les  Proyinces 
'^  Beiges,  devenues  independantes,  ne  portassent  atteintea  la  s^urit^ 
"  g^D^rale,  et  k  r^quiUbre  Europ^en. 

'*  Un  tel  devoir  rendait  inutile  tout  concours  Stranger.  Pour 
''  agir  ensemble,  les  Puissances  n'avaient  qu'k  consulter  leurs 
'^  "[j^ait^s,  qu'ik  mesurer  Tetendue  des  dangers  que  leur  inaction  ou 
'^  leur  d^ccord  aurait  £iit  naitre.  Les  d^marc^es  des  Cinq  Cours 
*'  k  I'effet  d  amener  la  cessation  de  la  lutte  entre  la  Hollande  et 
"  la  Belgique,  et  leur  ferme  resolution  de  mettre  fin  k  toute  mesure 
"  qui,  de  part  ou  d*autre,  aurait  eu  un  caract^re  hostile,  fiirent  les 
*^  premieres  consequences  de  Tidentite  de  leurs  opinions  sur  la  valeur 
^^  et  les  principes  des  transactions  solennelles  qui  les  lient. 

"  L'elEumon  du  sang  s'arr^ta ;  la  Hollande,  la  Belgique,  et  m^me 
"  les  £!tats  voisins,  leur  sent  ^galement  redevables  de  ce  bien^t. 

'^  Ita  seconde  application  des  m^mes  principes  eut  lieu  dans  le 
"  Protocole  du  20  Decembre  1830. 

"  A  Texpos^  des  motifs  qui  determinaient  les  Cinq  Cours,  cet 
''  Acte  associa  la  reserve  des  devoirs  dont  la  Belgique  resterait 
^*  charg^e  envers  I'Europe,  tout  en  voyant  s^accomplir  ses  voeux  de 
'^  separation  et  d'independance. 

^'  Chaque  nation  a  ses  droits  particuliers;  mais  TEurope  aussd  a 
"  son  droit — c'est  Tordre  social  qui  le  lui  a  donn^. 

^^  Les  Traites  qui  r^gissent  I'Europe,  la  Belgique,  devenue  ind^- 
*^  pendante,  les  trouvait  faits  et  en  vigueur.  Elie  devait  done  les 
'^  respecter,  et  ne  pouvait  pas  les  enfreindre.  En  les  respectant, 
"  elle  se  conciliait  avec  riut^ret  et  le  repos  de  la  grande  commu- 
^'  naute  des  Etats  Europ^ens.  En  les  enfreignant,  elle  eiit  amen^ 
"  la  confusion  et  la  guerre.  Les  Puissances  seules  pouvaient  pr^- 
**  venir  ce  malheur,  et  puisqu'elles  le  pouvaient,  elles  le  devaient 
"  Elles  devaient  faire  pr^valoir  la  salutaire  maxime,  que  les  ev^ne- 
'*  mens  qui  font  naitre  en  Europe  un  Etat  nouveau  ne  lui  donnent 
**'  pas  plus  le  droit  d'alt^rer  le  sjrst^me  general,  dans  lequel  ii  entre, 
*'  que  les  cbangemens,  survenus  dans  la  condition  d*un  Etat  ancien, 
^'  ne  Tautorisent  k  se  croire  deiie  de  ses  engagemens  ant^rieurs. 
'^  Maxime  de  tons  les  peuples  civilises;  maxime  qui  se  rattacbe 
"  au  principe  m^me  d'apr^s  lequel  les  Etats  survivent  k  leurs  Gou- 
"  vernemens,  et  les  obligations  imprescriptibles  des  Traites,  k  ceux 
"  qui  les  contractent;  maxime,  enfin,  qu'on  n'onblierait  pas,  sans 
''  faire  retrograder  la  civilisation,  dont  la  morale  et  la  foi  publiques 
''  sent  heureusement  et  les  premieres  consequences  et  les  premises 
'^  garanties. 

'^  Le  Protocole  du  20  Decembre  fut  I'expresaion  de  ces  verites; 
"  il  statua,  *  Que  la  Conference  a^occuperait  de  discuter  et  de  con- 
'^  certer  les  nouveaux  arrangemens  les  plus  propres  k  combiner 
*^  I'independance  future  de  la  Belgique  avec  les  stipulations  des 
*'  Traites,  avec  les  interets  et  la  securite  des  autres  Etats,  et  avec  la 
"  conservation  de  Tequilibre  Enropeen, 
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'^  Le3  Puissances  venaient  d^indiqiier  ainsi  le  bat  anqnel  elles 
"  devaient  marcher.  Elles  y  march^rent  fortes  de  la  puret^  de  leurs 
"  intentions,  et  de  leur  impartiality.  Tandis  que,  d'un  c6te,  par 
"  leur  Protocole  du  18  Janvier,  elles  repoussaient  des  pretentions 
"  qui  seront  toujours  inadmissibles,  de  Tautre,  elles  pesaient  avec  le 
"  soin  le  plus  scrupuleux  toutes  les  opinions  qui  ^taient  mutuelle- 
'^  ment  ^mises,  tons  les  titres  qui  ^taient  r^ciproquement  invoques. 
<<  De  cette  discussion,  approfondie  des  diversea  communications 
'*  faites  par  les  Pl^nipotentiaires  de  Sa  Majeste  le  Roi  des  Pajs-Bas, 
"  et  par  les  Commissaires  Beiges,  r^sulta  le  Protocole  d^finitif  du 
"  20  Janvier  1881. 

'^  n  etait  k  pr^voir  que  la  premiere  ardeur  d'une  ind^pendance 
'*  naissante  tendrait  k  francbir  les  justes  homes  des  Traites  et  des 
'^  obligations  qui  en  d^rivent.  Les  Cinq  Gours  ne  pouvaient  nean- 
^'  moins  admettre  en  ^veur  des  Beiges  le  droit  de  faire  des  con- 
"  quotes  sur  la  Hollande,  ni  sur  d'autres  Etats.  Mais  obligto  de 
'^  r^soudre  des  questions  de  territoire  essentiellement  en  rapport 
"  avec  leurs  propres  Conventions  et  leurs  propres  int^rets,  les  Cinq 
"  Cours  ne  consacr^rent,  a  regard  de  la  Bdgique,  que  lea  maximes 
^*  dont  elles  s'^taient  fait  k  elles-m^mes  une  loi  rigoureuse. 

'^  Assur^ment  elles  ne  sortaient  ni  des  bomes  de  la  justice  et  de 
'*  requite,  ni  des  regies  d'une  saine  politique,  lorsqu'en  adoptant 
"  impartialement  les  limites  qui  s^paraient  la  Belgique  de  la  Hoi- 
"  lande  avant  leur  reunion,  elles  ne  refusaient  aux  Beiges  que  le 
"  pouvoir  d'envahir :  ce  pouvoir  elles  ont  rejete,  parce  qu'elles  le 
*^  consid^rent  comme  subversif  de  la  paix  et  de  I'ordre  social. 

^'  Les  Puissances  avaient  encore  h  d^lib^rer  sur  d'autres  ques- 
'*  tions  qui  se  rattachaient  k  leurs  Traites,  et  qui  ne  pouvaient 
*^  par  consequent  ^tre  soumises  k  des  decisions  nouvelles,  sans  leur 
"  concours  direct. 

"  D'apr^s  le  Protocole  du  20  Decembre,  les  Instructions  et  les 
'^  Pleins  Pouvoirs  demand^s  poiur  les  Commissaires  Beiges,  qui 
"  seraient  envoj^s  k  Londres,  devaient  embnusser  tous  les  objets 
''  de  la  n^gociation.  Cependant,  ces  Commissaires  arriv^rent  sans 
'*  autorite  suffisante,  et,  sur  plusieurs  points  importans,  sans  infor- 
*'  mations ;  et  les  circonstances  n^admettaient  point  de  retard. 

'^  Les  Puissances,  par  le  Protocole  du  27  Janvier,  ne  firent  n^an- 
"  moins  d'une  part  qu'^num^rer  les  charges  inh^rentes,  soit  aa 
"  Territoire  Beige,  soit  au  Territoire  HoUandais,  et  se  bom^rent  k 
" proposer,  de  lautre,  des  arrangemens  fond^s  sur  une  reciprocity 
**  de  concessions,  sur  les  moyens  de  conserver  k  la  Belgique  les 
"  marches  qui  ont  le  plus  contribu^  k  sa  richesse,  et  sur  la  notoriete 
'*  m^me  des  Budgets  publics  du  Bojaume  des  Pajs-Bas. 

'^  Dans  ces  arrangemens  la  m^iation  des  Puissances  sera  ton- 
"  jours  requise ;  car,  sans  elle,  ni  les  parties  int^ressees  ne  par- 
"  viendraient  k  s'entendre,  ni  les  stipulations  auxquelles  les  Cinq 
^'  Cours  ont  pris  en  1814  et  1815  ime  part  inmi^diate,  ne  pour- 
''  raient  se  modifier. 
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"  L*adh^sion  de  Sa  Majesty  le  Boi  des  Pays-Bas  aux  Protocoles 
"  du  20  et  da  27  Janvier  1831,  a  r^pondu  aux  soins  de  la  Ck>nf6« 
'^  rence  de  Londred. 

^'  Le  nouveau  mode  d'existence  de  la  Belgique,  et  sa  neutrality, 
"  re9iirent  ainai  une  sanction  dont  lis  ne  pouvaient  se  passer.  U 
'^  ne  restait  plus  k  la  Conf^^rence  que  d'arreter  ses  resolutions  rela- 
'*  tives  k  la  protestation  faite  en  Belgique  contre  le  premier  de  cea 
^'  Protocoles,  d'autant  plus  important  qu'il  est  fondamental. 

"  Cette  protestation  invoque  d'abord  un  droit  de  post-liminio  qui 
'^  n'appartient  qu*aux  Etiits  independans,  et  qui  ne  saurait  par 
"  consequent  appartenir  a  la  Belgique,  puisqu^elle  n'a  jamais  ^t^ 
'*  compt^e  au  nombre  de  cea  Etats.  .  Cette  meme  protestation 
"  mentionne  en  outre  des  cessions  faites  k  ime  Puissance  tierce,  et 
"  non  k  la  Belgique,  qui  ne  les  a  pas  obtenues,  et  qui  ne  peut  s'en 
"  prevaloir. 

'^  La  nullity  de  semblables  pretentions  est  ^yidente.  Loin  de 
"  porter  atteinte  au  Territoire  des  anciennes  Provinces  Beiges,  les 
^*  Puissances  n'ont  fait  que  declarer  et  maintenir  I'integrite  des 
''  £tat8  qui  Tavoiainent.  Loin  de  resserrer  les  limites  de  ces  Pro- 
'^  vinces,  elles  y  ont  compris  la  Principaut^  de  Lidge,  qui  n*en  faisait 
"  point  partie  autrefois. 

**  Du  reste,  tout  ce  que  la  Belgique  pouvait  ddsirer,  elle  Ta  ob- 
"  tcnu :  separation  d^avec  la  Hollande,  independance,  sdrete  ex- 
''  terieure,  garantie  de  son  Territoire  et  de  sa  neutralite,  libre 
"  navigation  des  fleuves  qui  lui  servent  de  debouches,  et  paisible 
'^  jouissance  de  ses  libertes  nationales. 

*'  Tels  sont  les  arrangemens  auxquels  la  protestation  dont  il  s^agit 
"  oppose  le  deasein,  publiquemeut  avoue,  de  ne  respecter  ni  les 
^*  possessions  ni  les  droits  des  Etats  limitrophes. 

"  Les  Pienipotentiaires  des  Cinq  Cours,  considerant  que  de  pa- 
"  reilles  vues  sont  des  vues  de  conqu^te,  incompatibles  avec  les 
**  Traites  existans,  avec  la  paix  de  TEurope,  et  par  consequent  avec 
**  la  neutralite  et  I'independance  de  la  Belgique,  dedarent : — 

"  1°.  Qu'il  demeure  entendu,  comme  il  fa  ete  d^s  Torigine,  que 
"  les  arrangemens  arretes  par  le  Protocole  du  20  Janvier  1831,  sont 
<<  des  arrangemenB  fondamentaux  et  irrevociibles. 

"  2**.  Que  Tindependance  de  la  Belgique  ne  sera  reconnue,  par 
^^  les  Cinq  Puissances,  qu'aux  conditions  et  dans  les  limites  qui 
'*  resultent  desdits  arrangemens  du  20  Janvier  1831. 

"  3°.  Que  le  principe  de  la  neutralite  et  de  Tinviolabilite  du 
*'  Territoire  Beige,  dans  les  limites  ci-dessus  mentionnees,  reste  en 
'*  vigueur,  et  obligatoire  pom:  les  Cinq  Puissances. 

^^  4^  Que  les  Cinq  Puissances,  fideies  a  leurs  engagemens,  se  re 
'^  connaissent  le  plein  droit  de  declarer  que  le  Souverain  de  la 
"  Belgique  doit  repondre  par  sa  position  personnelle  au  principe 
"  d'existence  de  la  Belgique  meme,  satisfiEdre  k  la  sQrete  des  autres 
'^  Etats,  accepter  sans  aucune  restriction,  comme  I'avait  fait  Sa 
^^  Majeste  io  Koi  des  Pays-Bas  par  le  Protocole  du  21  Juill^t  1814f 
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^*  tons  les  arrangemens  fondamentaux  renferm^s  dans  le  Frotocole 
^'  da  20  Janvier  1881,  et  ^tre  k  mSme  d*en  assurer  atix  Beiges  la 
"  paisible  jouissance. 

"  5^  Que  ces  premieres  conditions  remplies,  les  Cinq  Puissances 
^'  continueront  d'employer  leurs  soins  et  leurs  bons  offices  poor 
"  amener  radoption  r^ciproque  et  la  mise  a  execution  des  autres 
*^  arrangemens  n6cessit^  par  la  separation  de  la  Belgique  d'avec  k 
«  Hollande. 

'*  6®.  Que  les  Cinq  Puissances  reconnaissent  le  droits  en  vertu 
"  duquel  les  autres  Etats  prendraient  telles  mesures  qu'ils  juge- 
''  raient  n^cessaires,  pour  faire  respecter  on  pour  r^tablir  lenr 
'^  autorite  legitime  dans  tous  les  pays  k  eux  appartenant  sur  lesqnds 
'*  la  protestation  mentionn^e  plus  naut  ^l^ve  des  pretentions,  et  qui 
'^  sent  situ^  hors  du  Territoire  Beige  d^lar^  neutre. 

*'  7^.  Que  Sa  Majesty  le  Roi  des  Pays-Bas  ayant  adh^rd,  sins 
"  restriction,  par  le  Protocole  du  19  F^vrier  1831,  aux  arrange- 
'<  mens  relatifs  k  la  separation  de  la  Belgique  d'avec  la  Hollande, 
'^  toute  entreprise  des  Autoiit^s  Beiges  sur  le  Territoire  que  le 
'*  Protocole  du  20  Janvier  a  d^clarl  HoUandais,  serait  envisagee 
'^  comme  un  renouvellement  dela  lutte  k  laquelle  les  Cinq  Pais- 
"  sauces  ont  resolu  de  mettre  un  terme. 

"  ESTERHAZr, 

"  Talletrakd, 

"  BULOW, 

"  Ll£VEN  WaSSBNBEBG, 

"  Palmerston, 
"  Matuszewic." 


APPENDIX  IL— Page  50,  Part  V.,  Chap.  V.,  eu  xxxi. 
Frauds  upon,  and  Breaches  of  Foreign  Municipal  Law,  not 

COGNISABLE    IN    THE    CoURTS    OF    ENGLAND,    OR     OF    THE    UnITED 

States  of  North  America. 

No.  1. 

The  principle  referred  to  in  the  text,  that  a  nation  which  protects 
the  forgers  of  the  coin  of  another  nation,  commits  an  intematioDAl 
offence,  ought,  as  Mr.  Chitty  reasonably  remarks  in  his  note  upon 
the  passage  in  Yattel,  to  be  so  extended  as  to  deny  effect  to  ami 
fraud  upon  the  Government  or  subjects  of  a  foreign  State.  A 
different  rule,  however,  certainly  prevails  both  in  England  and  in 
the  United  States  of  North  America. 

As  to  England,  the  case  usually  referred  to  as  being  that  in 
which  a  contrary  principle  was  laid  down,  is  Boucher  v.  Lawson^ 
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in  which  the  opinion  of  Lord  Hardwickei  then  Chief  Justice  of  the 
King's  Bench,  is  thus  recorded: — "I  think  the  unlawfulness  of 
'*  the  trade  makes  no  difference,  for  it  is  not  material  to  us  what 
"  the  law  of  Portugal  is,  but  what  the  law  of  England  is ;  and  here 
'*  in  England  it  is  not  only  a  lawful  trade,  but  very  much  encou- 
"  raged  "(i). 

This  judgment  was  delivered  in  the  9th  year  of  George  II. 


No.  2. 

In  the  15th  year  of  Geor^  III.,  the  following  case  was  tried  in 
the  Court  of  King's  Bench  (  j)  : — 

HOLMAN  et  aV  versus  johnson,  alias  newland. 

"  Assumpsit  for  goods  sold  and  delivered ,  Plea  non-assumpsit 
"  and  verdict  for  the  plaintiff.  Upon  a  rule  to  shew  cause  why  a 
"  new  trial  should  not  be  granted,  Lord  Mansfield  reported  the  case, 
"  which  was  shortly  this :  The  plaintiff  who  was  a  resident  at,  and 
"  an  inhabitant  of  Dunkirk,  together  with  his  partner,  a  native  of 
**  that  place,  sold  and  delivered  a  quantity  of  tea,  for  the  price  of 
'^  which  the  action  was  brought,  to  the  order  of  the  defendant, 
"  knowing  it  was  intended  to  be  smuggled  by  him  into  England, 
'^  They  had  however  no  concern  in  the  smuggling  scheme  itself, 
"  but  merely  sold  this  tea  to  him,  as  they  would  have  done  to 
"  any  other  person  in  the  common  and  ordinary  course  of  their 
"  trade. 

'^  Mr.  Mansfield,  in  support  of  the  rule,  insisted,  that  the  con- 
'^  tract  for  the  sale  of  this  tea  being  founded  upon  an  intention  to 
"  make  an  illicit  use  of  it,  which  intention  and  purpose  was  with 
"  the  privity  and  knowledge  of  ,the  plaintiff,  he  was  not  entitled  to 
"  the  assistance  of  the  laws  of  this  country  to  recover  the  value  of 
"  it.  He  cited  Huberus,  vol.  ii.  pp.  538,  639,  and  Robinson  v.  Bland, 
"  to  shew  that  the  contract  must  be  judged  of  by  the  laws  of  this 
"  country,  and  consequently  that  an  action  for  the  price  of  the  tea 
"  could  not  be  supported  here. 

"  Mr.  Dunning,  Mr.  Davenport,  and  Mr.  Buller,  contra^  for  the 
'*  plaintiff,  contended,  that  the  contract  being  compleat  by  the  de- 
"  livery  of  the  goods  at  Dunkirk,  where  the  plaintiff  might  law- 
"  fully  sell,  and  the  defendant  lawfully  buy,  it  could  neither  directly 
"  nor  indirectly  be  said  to  be  done  in  violation  of  the  laws  of  this 
"  country ;  consequently  it  was  a  good  and  valid  contract,  and  the 
"  plaintiff  entitled  to  recover.  It  was  of  no  moment  or  concern  to 
"  the  plaintiff  what  the  defendant  meant  to  do  with  the  tea,  nor  had 

(t)  Cases  temp,  Hardwicke,  p.  198. 
(j)  Cowper^B  Reports f  pp.  841-5. 
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'^  he  any  interest  in  the  event.  If  he  had,  or  if  the  contract  had 
'^  been  that  the  plaintiff  should  deliver  the  tea  in  England,  it  would 
"  have  been  a  different  question ;  but  there  was  no  such  under- 
''  taking  on  his  part.  They  pressed  the  argument  ab  inconvenienti^ 
**  and  cited  several  cases : — MSS.  at  i^i.  Fri,  before  Lord  Mansfield, 
*'  sittings  in  London. — ^An  action  brought  by  the  plainti^,  who 
"  were  lace-merchants  in  Paris,  for  laces  (which  were  contraband 
''  in  this  country),  sold  and  delivered  to  the  defendant's  order  at 
"  Calais.  The  question  made  was,  whether  the  vendor  of  contra- 
**  band  goods  at  Paris  was  not  bound  to  run  the  risk  of  their  being 
'*  smuggled  into  this  country.  But  Lord  Mansfield  held,  that  as 
"  the  contract  on  the  part  of  the  plaintiff  was  compleat  by  his  de- 
''  livering  the  laces  at  Calais,  he  was  clearly  entitled  to  recover, 
"  and  the  jury  found  a  verdict  accordingly. — ^Faikney  v.  Hejnous 
'*  and  Richardson,  East.  7  Geo.  3.  B.  R.  since  reported  in  4  Bur. 
'^  2069,  and  1  Black.  633,  where  one  partner  in  a  stock-jobbing  con- 
'^  tract  lent  the  other  1,5002.  to  pay  his  moiety  of  the  differences  on 
"  the  rescounter  day ;  and  though  this  was  pleaded  to  the  bond, 
"  the  Court  upon  demurrer  overruled  the  plea,  and  held  the 
''  plaintiff  was  entitled  to  recover.  Bruston  v.  Clifford,  in  Chan., 
*'  before  Lord  Camden,  4th  December,  1767.  Alsibrook  v.  Hall, 
'*  in  C.B.,  where  money  paid  for  the  defendant  for  a  gaming  debt 
'^  was  held  recoverable  by  the  plaintiff. 

^'  Lord  Mansfield. — '  There  can  be  no  doubt  but  that  every  action 
''  tried  here  must  be  tried  by  the  law  of  England  ;  but  the  law 
^'  of  England  says,  that  in  a  variety  of  instances,  with  regard  to 
'^  contracts  legally  made  abroad,  the  laws  of  the  country  where  the 
'^  cause  of  action  arose  shall  govern. — There  are  a  great  many 
'^  cases  which  every  country  says  shall  be  determined  by  the  laws 
"  of  foreign  countries  where  they  arise.  But  I  do  not  see  how  the 
''  principles  on  which  that  doctrine  obtains  are  applicable  to  the 
"  present  case.  For  no  coimtry  ever  takes  notice  of  the  revenue 
'^  laws  of  another. 

"  '  The  objection,  that  a  contract  is  immoral  or  illegal  as  between 
'^  plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the  mouth 
"  of  the  defendant.  It  is  not  for  his  sake,  however,  that  the  cb- 
'^  jection  is  ever  allowed ;  but  it  is  founded  in  general  principles  of 
'^  policy,  which  the  defendant  has  the  advantage  of,  contrary  to 
'^  the  real  justice,  as  between  him  and  the  plaintiff,  by  accident,  if 
"  I  may  so  say.  The  principle  of  public  policy  is  this  :  tx  dolo 
"  malo  non  oritur  actio.  No  Court  will  lend  its  aid  to  a  man  who 
'^  founds  his  cause  of  action  upon  an  immoral  or  an  illegal  act.  If, 
'^  from  the  plaintiff's  own  stating  or  otherwise,  the  cuu^c  of  action 
'^  appears  to  arise  ex  turpi  causa,  or  the  transgression  of  a  positive 
^^  law  of  this  country,  then  the  Court  says  he  has  no  right  to 
"  be  assisted.  It  is  upon  that  ground  the  Court  goes ;  not  tor  the 
'*  sake  of  the  defendant,  but  because  they  will  not  lend  their  aid 
'^  to  such  a  plaintiff.     So  if  the  plaintiff  and  defendant   were  to 
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''  change  sides,  and  the  defendant  was  to  bring  his  action  against 
"  the  plaintiff,  the  latter  would  then  have  the  advantage  of  it ; 
"  for  where  both  are  equally  in  fault,  potior  est  conditio  de- 
"  fendentis, 

*^  '  The  question  therefore  is,  whether  in  this  case  the  plaintiffs 
^^  demand  is  founded  upon  the  ground  of  any  immoral  act  or  con- 
"  tract,  or  upon  the  ground  of  his  being  guilty  of  anything  which 
"  is  prohibited  by  a  positive  law  of  this  country. — An  immoral 
'^  contract  it  certainly  is  not ;  for  the  revenue  laws  themselves,  afl 
"  well  as  the  offences  against  them,  are  all  positivi  juris.  What, 
"  then,  is  the  contract  of  the  plaintiff?  It  is  this  :  being  a  resident 
*^  and  inhabitant  of  Dunkirk,  together  with  his  partner,  who  was 
^*  bom  there,  he  sells  a  quantity  of  tea  to  the  defendant,  and  de- 
^*  livers  it  at  Dunkirk  to  the  defendant's  order,  to  be  paid  for  in 
"  ready  money  there,  or  by  bills  drawn  personally  upon  him  in 
'^  England.  This  is  an  action  brought  merely  for  goods  sold  and 
"  delivered  at  Dunkirk.  Where  then,  or  in  what  respect,  is  the 
^^  plaintiff  guilty  of  any  crime  ?  Is  there  any  law  of  England  trans- 
"  grossed  by  a  person  making  a  compleat  sale  of  a  parcel  of  goods 
'^  at  Dunkirk,  and  giving  credit  for  ^em  7  The  contract  is  com- 
'*  pleat  and  nothing  is  left  to  be  done.  The  seller,  indeed,  knows 
"  what  the  buyer  is  going  to  do  with  the  goods,  but  has  no  con- 
'^  cern  in  the  transaction  itself.  It  is  not  a  bargain  to  be  paid  in 
^'  case  the  vendee  should  succeed  in  landing  the  goods ;  but  the 
'^  interest  of  the  vendor  is  totally  at  an  end,  and  his  contract  com- 
"  pleat  by  the  delivery  of  the  goods  at  Dunkirk. 

*'  '  To  what  a  dangerous  extent  would  this  go  if  it  was  to  be  held 
'^  a  crime.  If  contraband  cloathsare  bought  in  France,  and  brought 
^^  home  hither ;  or  if  glass  bought  abroad,  which  ought  to  pay  a 
^*  great  duty,  is  run  into  England ;  shall  the  French  taylor  or  the 
'^  glass-manufacturer  stand  to  the  risk  or  loss  attending  their  being 
'^  run  into  England  7  Clearly  not.  Debt  follows  the  person,  and 
^^  may  be  recovered  in  England,  let  the  contract  of  debt  be  made 
*^  where  it  will ;  and  the  law  allows  a  fiction  for  the  sake  of  ex- 
'^  pediting  the  remedy.  Therefore  I  am  clearly  of  opinion,  that 
"  the  vendors  of  these  goods  are  not  guilty  of  any  offence,  nor 
^^  have  they  transgressed  against  the  provisions  of  any  act  of  Par- 
'^  liament. 

"  *  I  am  very  glad  the  old  books  have  been  looked  into.  The 
'^  doctrine  Huberus  lays  down  is  founded  in  good  sense,  and  upon 
''  general  principles  of  justice.  I  entirely  agree  with  him.  lie 
^^  puts  the  very  case  in  question,  thus :  Tit  de  conflictu  legum, 
"  vol.  ii.  p.  539.  "  In  certo  loco  merces  qu»dam  prohibit®  sunt. 
"  Si  vendantur  i^i,  contractus  est  nxtllus.  Verum,  si  merx  eadem 
''  alibi  sit  vendita,  ubi  non  erat  interdicta,  emptor  condemnabitur, 
''  quia  contractus  inde  ab  initio  validus  fuit."  Translated,  it 
'^  might  be  rendered  thus :  In  England,  tea,  which  has  not  paid 
'<  duty,  is  prohibited ;  and  if  sold  there,  the  contract  is  null  and 
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<<  void.  But  if  Bold  and  delivered  at  a  place  where  it  ia  not  probi- 
*'  bited,  as  at  Dunkirk,  and  an  action  is  brought  for  the  price  of  it 
"  in  England,  the  buyer  shall  be  condemned  to  pay  the  price ;  be- 
^^  cause  the  original  contract  was  good  and  valid. — He  goes  on 
"  thus :  "  Verum  si  merceis  venditse  in  altera  locoy  ubi  prohibits 
*^  sunt,  essent  tradendce,  jam  non  fieret  condemnatiOj  quia  repugna- 
"  ret  hoc  juri  et  commodo  reipublicae  quae  mercea  prohibuit." 
'^  Apply  this  in  the  same  manner. — But  if  the  goods  sold  were  to 
"  be  delivered  in  England,  where  they  are  prohibited,  the  contract 
''  is  void,  and  the  buyer  shall  not  be  liable  in  action  for  the 
'*  price,  because  it  would  be  an  inconvenience  and  prejudice  to  the 
'^  State  if  such  an  action  could  be  maintained. 

"  ^  The  gist  of  the  whole  turns  upon  this, — ^that  the  conclusive  de- 
^^  livery  was  at  Dunkirk.  If  the  defendant  had  bespoke  the  tea  at 
^*  Dunkirk  to  be  sent  to  JiiOgland  at  a  certain  price,  and  the  plain- 
^*  tiff  had  undertaken  to  send  it  into  England,  or  had  had  any 
^^  concern  in  the  running  it  into  England,  he  would  have  been  an 
"  offender  against  the  laws  of  this  country.  But  upon  the  facts  of 
*^  the  case,  from  the  first  to  the  last,  he  clearly  has  offended  against 
^'  no  law  of  England.  Therefore  let  the  rule  for  a  new  trial  be 
"  discharged.' 

"  The  three  other  judges  concurred." 


No.  8. 


In  the  4th  year  of  Greoi^e  IV.,  the  following  case  was  decided  in 
the  Court  of  King's  Bench  (k)  : — 

JAMES  V.  CATHERWOOD. — (June  1823.) 

"  Assumpsit  for  money  lent.  Plea,  first,  non-assumpsit,  and 
"  second,  the  Statute  of  Limitations.  At  the  trial  before  Abbott, 
"  C.J.,  at  the  Second  Middlesex  Sittings  in  Easter  Term,  it  ap- 
"  peared  that  the  money  in  question  was  lent  by  plaintiff  to  defen- 
"  dant  in  France,  in  the  year  1814,  where  both  parties  then  resided. 
"  To  prove  the  loan,  receipts  for  the  money,  dated  in  the  year 
'^  1817,  and  signed  by  the  defendant,  but  not  stamped,  were  ten- 
"  dered  in  evidence.  The  defendant's  counsel  objected  to  those 
<<  receipts  as  inadmissible,  <ind  offered  to  show,  that  by  the  law  of 
"  France,  such  receipts  required  a  stamp ;  but  the  learned  judge 
"  being  of  opinion  that  they  were  admissible  here,  as  acknowledg- 
"  ments  of  the  debt,  without  any  stamp,  rejected  that  evidence, 
"  and  the  plaintiff  had  a  verdict. 


(Aj)  8  Bowling  ^  Jtgland^s  Extorts,  pp.  190-1. 
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"  Chitty  now  moved  for  a  new  trial,  on  the  gronnd  that  the  de- 
'^  fendant  shonld  have  been  allowed  to  produce  evidence  of  the  law 
"  of  France,  to  show  that  in  that  country  such  receipts  were  not  legal 
'*  without  a  stamp,  and  contended,  that  as  every  contract  must  be 
"  entered  into  in  conformity  with  the  lex  lociy  it  was  competent  to 
"  the  defendant  to  show  that  this  contract  had  not  so  been  entered 
"  into.  (Best,  J. — *  Can  we  take  notice  of  the  revenue  laws  of 
"  France  ? '  Abbott,  C.  J. — *  That  is  the  question.  In  the  time  of 
^'  Lord  Hardwicke,  it  became  a  maxim,  that  the  Courts  of  this 
''  country  will  not  take  notice  of  the  revenue  laws  of  a  foreign 
"  State.  There  is  no  reciprocity  between  nations  in  this  respect. 
''  Foreign  states  do  not  take  any  notice  of  our  stamp  laws,  and  why 
"  should  we  be  so  courteous  to  them  when  they  do  not  give  effect 
"  to  ours  ? ')  There  certainly  was  a  dictum  of  Lord  Hardwicke, 
'^  that  an  English  Court  cannot  take  notice  of  the  revenue  laws  of 
''  a  foreign  country,  but  there  was  no  solemn  decision  upon  that 
'*  point,  which  seems  rather  to  have  been  taken  for  granted  than 
"  grounded  on  any  authority.  It  is  admitted  by  foreign  writers, 
''  and  others,  that  though  an  instrument  made  in  a  foreign  country 
'^  may  not  be  admissible  in  evidence,  yet  it  does  not  make  it  void ; 
"  but  that  if  any  use  is  to  be  made  of  it,  evidence  must  be  adduced 
"  to  show  that  it  has  been  framed  according  to  the  lex  loci.  Upon 
*'  this  principle  it  is  a  matter  worthy  of  further  consideration, 
"  whether  it  was  not  competent  to  the  defendant  to  show  that,  by 
'*  the  law  of  France,  these  receipts  would  not  be  binding  in  that 
<<  country  imless  stamped. 

"  Abbott,  C.  J. — *  This  point  is  too  plain  for  argument.  It  has 
"  been  settled,  or  at  least  considered  as  settled,  ever  since  the  time 
'^  of  Lord  Hardwicke,  that  in  a  British  Court  we  cannot  take  notice 
"  of  the  revenue  laws  of  a  foreign  State.  It  would  be  productive  of 
''  prodigious  inconvenience,  if  in  every  case  in  which  an  instrument 
"  was  executed  in  a  foreign  country,  we  were  to  receive  in  evidence 
"  what  the  law  of  that  country  was,  in  order  to  ascertain  whether 
*'  the  instrument  was  or  was  not  valid.  Nothing  must  be  taken  by 
"  the  motion.' 

"  Holroyd,  J.  (Z),  and  Best,  J.,  concurred. 

"  Rule  refused." 


No.  4. 


It  is  difficult  to  strive  against  the  authority  of  Hardwicke,  Mans- 
field, and  Tenterden,  but  the  international  jurist  must  lament  that 
a  more  liberal  view  of  international  obligations,  by  way  of  comity 
at  least,  has  not  been  taken  by  these  great  luminaries  of  the  Eng- 


(/)  Bayley,  J.,  was  absent. 
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liflh  law.  And  it  is  right  to  add  that  the  authority  of  Stowell  sap- 
ports  a  case  of  gross  fraud  upon  an  enomy  which  it  is  difficult  to 
reconcile  with  the  laxest  views  of  belligerent  morality.  The  case 
is  as  follows  : — 

Case  of  the  "London"  (m). 

"  This  was  also  the  case  of  a  British  ship  and  cargo,  captured  by 
"  an  American  privateer,  the  captain  of  which  offered  to  restore 
'*  the  bhip  and  cargo  to  ths  master,  on  condition  of  his  drawing  a 
"  bill  for  1,000^.,  payable  in  London.  The  master  accepted  the 
"  restitution  on  these  terms,  and  accordingly  drew  a  bill  to  that 
"  amount ;  but  took  care  to  send  advices  to  London  in  time  to 
"  prevent  payment  of  it.  A  demand  was  now  made  by  him  for 
^*  salvage  on  the  cargo,  as  recaptured  from  the  enemy.  Tlie  value 
"  of  the  cargo  was  stated  to  be  from  l,500i.  to  2,000Z. 

"  The  Court  gave  him  one-tenth  and  his  expenses." 


No.  5. 

To  these  cases  it  should  be  added  that  it  was  actually  held,  in 
the  case  of  Smith  v.  Marconnay  (n),  "  that  the  maker  of  paper  in 
"  England,  knowingly  made  by  him  for  the  purpose  of  forging 
"  assignats  upon  the  same,  to  be  exported  to  France  in  order  to 
"  commit  fraiuls  there  on  other  persons,  might  recover  damages  for 
"  not  accepting  such  paper  pursuant  to  contract." 

The  same  doctrine  has  been  held  by  the  American  Courts  in 
various  cases.  But  Dr.  Story,  in  his  Commentaries  on  the  Conflict 
of  Laws,  speaking  as  a  jurist,  reprobates,  with  Pothier,  the  principle 
of  these  decisions.  Dr.  Story  says — "  It  might  be  different,  accord- 
^^  ing  to  the  received,  although  it  should  seem  upon  principle  inde- 
"  fensible,  doctrine  of  judicial  tribunals,  if  the  contract  were  made 
"  in  some  other  country,  or  in  the  foreign  country  to  which  the 
"  parties  belong;  for  (as  has  been  seen)  it  has  been  long  laid  down 
^^  as  a  settled  principle,  that  no  nation  is  bound  to  protect,  or  to 
''  regard  the  revenue  laws  of  another  country ;  and,  therefore,  a 
"  contract  made  in  one  country  by  subjects  or  residents  there  to  evade 
^^  the  revenue  laws  of  another  country,  is  not  deemed  illegal  in  the 
"  country  of  its  origin.  Against  this  principle  Pothier  (o)  has 
*^  argued  strongly,  as  being  inconsistent  with  good  faith  and  the 
"  moral  duties  of  nations.  Valin  (/)),  however,  supports  it;  and 
^*  Em^rigon  {q)  defends  it,  upon  the  unsatisfactory  ground,  that 
*'  smuggling  is  a  vice  common  to  all  nations.     An  enlightened  policy, 

(m)  2  Dodsons  Admiralty  Reports,  74. 

(n)  2  Peake'B  JRtports,  81. 

(o)  Pothier,  Assur.  n.  68. 

(p)  2  Valin.  Comm.  art.  49,  p.  127. 

{q)  Em4rig(m,  c.  8,  s.  5,  pp.  212,  216. 
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"  founded  upon  national  justice  as  well  as  national  interest,  would 
"  seem  to  favour  the  opinion  of  Pothier  in  all  cases  where  positive 
*^  legislation  has  not  adopted  the  principle  as  a  retaliation  upon  the 
"  narrow  and  exclusive  revenue  system  of  another  nation.  The 
"  contrary  doctrine  seems,  however,  firmly  established  in  the  actual 
'^  practice  of  modem  nations,  without  any  such  discrimination, 
^'  too  firmly,  perhaps,  to  be  shaken,  except  by  some  legislative  Act 
"  abolishing  it"  (r). 
The  passage  in  Pothier  to  which  Dr.  Story  refers  is  as  follows : — 
'^  Lorsque  Tarr^t  &  M  fait  pour  cause  de  contrebande,  et  que  les 
^^  marchandises  assur^es  s'^tant  trouv6es  de  contrebande  ont  ^t^ 
"  confisqu^es,  cette  perte  doit-elle  tomber  sur  les  assureurs  ?  Par 
'^  exemple,  un  n^gociant  fran9ois  a  fait  charger  en  Espagne  clan- 
"  destinement  des  marchandises  de  soierie,  contre  les  loix  d'Espagne, 
**  qui  en  d^fendent  Texportation :  le  vaisseau  a  ete  arrete  par  les 
'^  officiers  du  Roi  d'Espagne,  et  les  marchandises  confisqu^es,  comme 
"  ^tant  charg^es  en  contrebande.  Les  assureurs  sont-ils  tenus  de 
**  cette  perte  ?  Valin  tient  Tafflrmative,  pourvu  que  les  assureurs 
^'  aient  eu  connoissance  que  les  marchandises  qu'on  a  fait  assurer 
"  ^toient  de  contrebande :  car  s'ils  Tavoient  ignor^,  il  n'est  pas 
'^  douteux,  en  ce  cas,  qu*ils  n'en  seroient  pas  tenus  :  ils  ne  pourroient 
'*  pas  §tre  census  s'etre  soumis  au  risque  de  la  confiscation  pour 
"  cause  de  contrebande,  n'ayant  pas  de  connoissance  que  les  mar- 
"  chandises  fussent  de  contrebande  "  («). 

It  appears  that  the  judicial  tribunals  in  Prussia  do,  to  their  great 
credit  be  it  said,  hold  that  a  contract  relating  to  the  smuggling  into 
a  foreign  country  of  goods  prohibited  by  the  revenue  laws  of  that 
country,  is  illegal  and  invalid,  as  being  contra  bonos  mores  (guten 
Sitten  zuwider),—Heffter8,  Das  Europdische  Volken-echt  der  Gegen- 
wart,  §  31,  n.  21. 


APPENDIX  III.— Page   130,  Part  V., 
Chapter  VIII. 

Besides  the  cases  upon  the  interpretation  of  treaties,  referred  to  in 
the  text  at  page  135,  the  following  cases  should  be  consulted :  The 
Jonge  Josias  (Edward's  Admiralty  Reports^  page  128)  decided 
upon  the  construction  of  the  convention  of  Cintra,  and  Sutton  r.  Sutton 
(1  Russell  and  Mi/lne's  Reports  J  6()S)  decided  upon  the  treaty  of  17  94 
between  Great  Britain  and  the  United  States.  Reference  -may  also 
be  made  to  the  Interpretation  §  4.  Pads  Monastertensis,  30  Januar, 
1 648,  in  Bynhershoeh^  Qucestiones  Juris  Puhlici,  lib.  ii.  cap.  20. 

(r)  Story,  Convict  of  Laws,  c.  viii.  s.  267,  p.  333. 
(a)  Pothier,  (Luwes,  du  TraitS  de  Contrat  a  Assurance,  t.  iii.  c.  i.  sect.  2, 
art.  2,  8.  2,  p.  58. 
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APPENDIX  IV.— Page  133,  Part  VI.,  Chap.  I. 

BIGHTS  OP   SOVEREIGNS. 

DECISIONS  IN  THE  FRENCH  COURTS. 

Tribunal  du  Hdvre. 

(Correspondance  particuli^re.) 

Audiences  des  10,  28  et  25  Mai. 

AFFAIRE  DE   M«  BLANCHET,   AVOCAT,   CONTRE  LE  PR&IDENT  DE  LA 

RipuBLiQUE  d'haIti  (a). 

'<  A  l' AUDIENCE  du  10,  M«  Blanchet  a  r^pliqti^.  Apr^  de  non- 
"  veaux  d^taik  sur  I'lmportanoe  et  F^tendue  de  ses  travaux,  il  oon- 
"  tinue  ainai : — 

"  *  Vous  avez  6t6  pay^,  mVt-on-dit  I  II  est  vrai  que  la  oommis- 
''  sion  instituee  par  le  prudent  Boyer  a  fait  un  savant  calcul 
'*  d'^conomie  politique,  pour  6tablir  que  j'ayais  trop  Te9a,  puisque 
"  la  somme  qui  m'ayait  ^t^  pay^  avait  ^te  superieure  au  traite- 
'^  ment  des  membres  du  corps  l^slalif ;  mais  cette  decision  inspire 
''  par  le  president  Boyer  est  ridicule.' 

^*  Dans  la  consultation  de  M®  Isambert,  on  a  fait  un  autre  argn- 
''  ment.  Voyez  Finjustice  de  M®  Blanchet ;  il  accuse  le  pr^sLdent 
'^  d'etre  ingrat,  de  ne  pas  r^compenser  les  travaux  qu'il  a  demand^; 
*'  et  il  a  donn^  10,000  irancs  pour  Tinfortune  des  homines  de 
''  couleur,  sans  qu'aucune  demande  lui  ait  ^t^  adress^.  M«  Blan- 
^^  chet  r^pond  nemo  liheralis  nisi  liberaius.  M*  Isambert  sait  mieni 
"  que  personne  que  je  n'ai  pas  ^t^  paye ;  il  en  a  la  conviction. 
"  (M*  Isambert  £ait  un  gestc  ni^atif.)  M*  Blanchet  lit  alors  un 
*^  passage  d'une  lettre  de  cet  avocat  du  10  D^cembre  1826,  oh  il 
^'  est  dit  qu'il  s'interposera  pour  que  M*  Blanchet  soit  traits  hono- 
^'  rablement.  Done  k  cette  ^poque  W^  Isambert  pensait  que  M* 
^^  Blanchet  n'avait  pas  ^t^  convenablement  r^tribu^.  II  est  vrai 
'^  qu'il  pent  avoir  deux  consciences,  I'une  comme  homme  priTe, 
'*  Tautre  comme  jurisconsulte  et  homme  public. 

*'  M^  Isambert  se  l^ve  et  demande  ^ue  M®  Blanchet  soit  tenu  de 
'^  lire  la  lettre  tout  enti^re,  afin  qu'il  n'en  alt^re  pas  les  dispositions, 
'-  comme  il  Ta  fait  pour  les  documens  lus  k  Taudience  du  3  Mai, 
"  qu'il  a  positivement  refus^  de  communiquer. 

"  M*  Blanchet  lit  la  lettre  ainsi  con^ue : — 

"  *  Mon  cher  confrere, — Je  ne  puis  vous  communiquer  les  pikes 
"  que  vous  me  demandez  par  votre  billet  d'hier ;  elles  ont  6te  desti- 

(a)  Gazette  des  Tnbunaux,  27  Mai,  1827.    Numdro  654. 
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<<  n^ea  an  president  aeul  et  au  miniatre  des  affidres  ^trang^res,  od 
"  Ton  poursuit  TafEaire  diplomatiquement.  £lles  ne  m'appartiennent 
''  pas,  et  ne  doivent  pas  voir  ]e  jour.  Si  le  conflil;  est  ^lev^,  vous 
"  aurez  tous  tos  moyens  de  defense. 

'^  '  Je  Yous  dirai  seulement  qu'on  a  ^t^  prodigieusement  6tonn^ 
"  que  vous  ayez  appel6  le  sieur  Jean-Pierre  Boyer  devant  les  Tri- 
<'  bunaux,  tant  comme  particulier  que  comme  pr^sidejit  d'un  £tat 
"  Bouverain,  pour  tm  travail  confidentiel  que  Ton  dit  vous  avoir  ^t6 
"  confix  Bur  les  lieux,  et  que  vous  ayez  obtenu  d*un  juge  du  H&vre 
'*  la  permission  de  saisir  des  propri^t^s  d  un  gouvemement  sur  un 
*'  simple  ezpos^. 

'*  *  Je  crains  tellement  le  d^bat  public  pour  la  cause  que  nous 
''  d^fendons  tous,  qu*en  trouvant  mal  fondle,  en  la  forme,  la  de- 
''  mande  dont  vous  avez  saisi  le  Tribunal  du  H^vre,  j^ai  d^sir^  un 
"  arbitrage. 

"  *  Le  president  parait  fort  piqu^  centre  vous ;  vous  Fetes  centre 
'^  lui.  Un  d^bat  de  cette  nature  ne  pent  qu'etre  affligeant,  comme 
^^  vous  le  disait  M.  le  g^n^ral  Roche,  dans  mon  cabinet. 

"  *  Mon  vif  d^sir  est  que  vous  soyez  traits  honorablement  de  vos 
'*  travaux.     J^ai  parl6,  il  y  a  longtemps,  de  ma  mani^re  de  voir  h  ce 

"  sujet,  a  M.  D ,  notre  ami  commun.     J*accueillerai  avec  le 

'*  plus  grand  plaisir,  et  je  m'empresserai  d'appuyer  de  toutes  mes 
"  forces,  les  demandes  qui  auront  pour  but  d'arriver  k  une  conclu- 
"  sion  agr^able  aux  deux  parties.' 

"  M®  Blanchet  arrive  k  la  question  de  competence.  II  reproduit 
"  et  d^veloppe  ses  argumens  pour  prouver  qu'il  est  n^  et  qu'il  est 
'*  rest^  Fran^ais.  II  serait  Fran9aia  quand  meme  il  serait  n^  sur 
*^  le  territoire  d'Hai'ti,  depuis  la  reconnaissance  d'ind^pendance,  et 
'^  quoique  son  p^re  ait  et^  Tun  des  auteurs  de  la  constitution,  et  Tun 
''  des  fondateurs  de  cette  ind^pendance.  La  preuve  que  la  France 
'*  Ta  consider^  comme  tel,  c'est  qu'elle  Ta  fait  Clever  k  ses  frais,  bien 
^^  que  Haiti  se  itlt  s^par^  de  la  m^re-patrie. 

"  M®  Blanchet  se  trouvait  exclu  comme  blanc  de  la  naturalit6 
**  Haitienne ;  mais,  a-t-on  dit,  n'6tes-vous  pas  un  homme  de  cou- 
"  leur  (h)  ? 

^*  Quoiqu'il  soit  Evident  qull  n'est  pas  homme  de  couleur,  M® 
'^  Blanchet  ne  s'en  d^fendrait  pas  s'il  T^tait;  il  a  combattu  lui-m^me 
''  ce  pr^jug^ ;  il  cite  une  foule  de  citoyens  recommandables  qui  sent 
'<  de  sang  mele :  M.  le  g^n^ral  Koche,  M.  le  docteur  Foumier.  II 
*^  en  cite  d'autres,  auxquels  il  reconnait  un  vrai  talent;  mais  k 
'*  r^ard  de  ceux  qui  sent  en  Haiti,  il  s'abstiendra  de  dire  leurs 


(b)  "  Quelques  contestations  se  sent  ^lev^s  sur  la  r^lit^  de  cette 
interruption,  rapports  par  la  Gazette  des  Tribunaux:  mais  tous  les 
doutes  ont  dd  cesser  depuis  que  M<^  Isambert  a  publiquement  d^lar^ 
cue  c^^tait  lui  qui  I'avait  adress^e  k  M*  Blanchet.  Ainsi  la  Gazette  des 
Tribunaux  a  ^td,  selon  son  usage,  parfaitement  ezacte.'' 
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"  noms,  parce  que  ce  serait  les  exposer  k  ranimadversion  du  presi- 
"  dent  Boyer. 

"  Au  reste,  quand  une  goutte  imperceptible  ou  apparente  de  sang 
"  Africain  coulerait  dans  les  veinea  du  demandeur,  il  n*en  serait  pas 
"  moins  Fran9ai8,  et  en  droit  d'actionner  le  president.  Mais  il  re- 
"  pouase  la  qualification  d'homme  de  couleur,  parce  que  son  acte  de 
"  naissance,  du  21  pluvidae  an  VI,  n'en  fait  pas  mention,  comme  le 
<<  prescrivaient  les  r^glemens  coloniaux. 

"  *  On  a,'  ajoute  M«  Blanchet, '  dans  la  consultation  et  h  Taudience, 
"  insist^  sur  ce  que  j'auraia  re9U  2,500  gourdes  (12,500  fr.)  sur  mcs 
"  travanx.  Je  n'en  ai  re9U  que  500.  Les  2,000  gourdes  de  surplus 
"  auront  peut-etre  ^t^  port^es  dans  les  comptes  d'Haiti,  et  gardecs 
"  par  le  president  Boyer  pour  ae  les  approprier.' 

"  M.  le  president  observe  que  dans  la  consultation  de  M*  Isam- 
"  bert,  il  est  dit  que  cette  somme  a  ^t^  pay^  sur  la  cassette  du 
<^  president. 

"  *  Dans  ce  cas,'  repond  M«  Blanchet,  *  il  ne  peut  se  dispenser  d'en 
"  produire  la  quittance.* 

«  M^  Isambert  demande  k  r^pondre  sur  les  insinuations  que  M* 
'*  Blanchet  s'est  permises  centre  lui  k  Taudience.  Cette  r^ponw 
*^  est  n^cessaire,  parce  que  M®  Blanchet  ne  lit  pas  exactement  les 
"  documens  dont  il  fait  usage. 

"  M.  le  president. — *  Le  Tribunal  verrait  avec  regret  que  deux 
^^  hommes  honorables  se  livrasaent  k  Taudience  k  des  personnalites; 
^'  peut-6tre  M<^  Blanchet,  plaidant  dans  sa  propre  cause,  a  pu  se 
*'  servir  de  quelques  expressions  qu'il  e^t  pu  adoucir ;  mais  Ic  Tri- 
'^  bunal  n'a  rien  entendu  qui  n^essitat  une  reponse.' 

"  M®  Isambert. — *  Si  telle  est  Topinion  du  Tribimal,  n'etant  ici 
'^  que  conseil,  je  ne  prendrai  pas  la  parole.  J'attendrai  que  M' 
^'  Blanchet  ait  public  textuellement  le  plaidoyer  d'aujourd'bui; 
"  alors  je  poumd  r^pondre  k  ce  qui  paiattra  Pexiger,  en  regrettant 
''  que  ces  explications  ne  soient  plus  de  nature  k  so  passer  entre  dos 
"  amis  communs.' 

"  A  Taudience  du  23,  M.  Lizot,  procureur  du  Eoi,  a  port^  1a 
"  parole. 

**  Ce  magistrat,  apr^s  avoir  retract  en  peu  de  mots  les  faits  de  la 
"  cause,  se  h&te  d^aborder  les  h antes  et  importantes  questions  qu'elle 
"  presente  k  r^soudre.  II  rappelle  que  la  r^publique  d'Haiti  oppose 
"  a  la  demande  de  M«  Blanchet,  1®  Pincompetence  des  Tribunaux 
'*  Fran^ais ;  2^  rinsaisissabilit^  des  marchandises  arretees ;  et  que 
'^  de  plus  elle  reclame  la  suppression  des  ^rits  du  proems  comme 
"  irr^v^rens,  injurieux,  dif&imatoires,  soit  envers  elle,  aoit  enters 
"  son  pri^sident. 

''  11  pense  que  par  cette  demi^re  pretention  la  r^publique  oe 
^'  s^est  point  rendue  irrecevable  k  proposer  Tincomp^tence,  parce 
''  que  les  deux  demandes  sont  d'une  nature  enti^rement  differente; 
"  qu'elles  peuvent  subsister  ensemble,  parce  que  TeflEet  de  Tune  n'a 
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''  aucan  rapport  avec  Feffet  que  I'autre  doit  prodoire ;  que  d'ailletirs 
"  Tabandon  de  sea  moyens  ne  se  pr^ume  pas. 

''  Arrivant  k  la  question  d'incomp^tence,  il  ^tablit  que  M*  Blan- 
"  chet  est  naturel  Fran^ais,  et  qu'en  cette  quality  il  peut  ee  pr^va- 
"  loir  dee  dispositions  de  Tart.  14  du  Code  Civil;  il  convient  que 
'^  le  demandeur  ue  peut  se  dire  Francais,  par  oela  seul  qu*il  est  n^ 
"  FTan9als  k  Saint-Domingue,  avant  I'^mancipation ;  car  il  resul- 
^'  terait  de  ce  syst^me  que  tons  les  habitans  de  Saint- Domingue, 
''  n^s  avant  Tordonnance  royale,  seraient  encore  Fran^ais.  II  con- 
'^  vient  encore  que  Tind^pendance  a  le  m^me  effet  que  la  conquSte ; 
*^  que,  comme  elle,  elle  soumet  au  nouvel  ^tat  les  sujets  de  Tancien. 

'*  ^  Mais,'  ajoute  M.  le  Procureur  du  Roi,  ^  la  m^tropole,  dont  le 
"  nouvel  etat  se  d^tache,  ne  perd  que  ce  que  la  puissance  nouvelle 
"  a  voulu  acqu^rir  ou  a  r^ellement  acquis.  Ce  qu'elle  rejette  ne 
"  subit  ni  changement  ni  incorporation.  Qu'a  done  acquis  Haiti, 
'<  colonie  Fran9aise,  depids  des  si^cles  ?  Lors  de  la  revolution  de 
"1791,  les  noirs  ne  s'arr^t^rent  dans  leur  fureur  que  lorsqu'ils 
"  n'eurent  plus  de  mattres  k  massacrer  ou  k  proscrire.  Ceux  qui 
"  ^chapp^rent  vinrent  en  France,  ou  cherch^rent  un  asile  but  d'au- 
"  tree  terres  hospitali^res.  Ces  Europ^ns,  qui  ne  pouvaient  rester 
"  sans  danger  sur  le  sol  de  Saint-Domingue,  d^jk  teint  du  sang  de 
"  leurs  fr^res,  dans  des  temps  plus  calmes,  f  urent  encore  declares 
"  incapables  de  toute  tbnction  publique.  Haiti  les  a  tou jours  rejet^s 
^*  de  son  sein ;  ils  n'ont  pas  ^t^  un  seul  instant  soumis  k  la  domina- 
"  tion  etrang^re.  Fran9ais  quand  il  s'agissait  de  les  proscrire,  ils 
'*  sont  encore  Fran9ais  quand  il  s'agit  deles  d^fendre. 

"  *  M®  Blanchet  revint  en  France,  en  1800,  avec  son  p^re ;  il  a 
'^  fait  ses  Etudes  k  Paris,  ou  il  a  ^t^  inscrit  sur  le  tableau  des  avocats. 
'Ml  est  done  Fran9ais  comme  tons  les  anciens  colons  expuls^s.  En 
''  vain,  dirait-on,  tardivement  d^ailleurs,  qu*il  est  d'origine  Africaine ; 
'^  cette  pretention  inviaisemblable  devrait  6tre  prouv^e  autrement 
'^  que  par  des  assertions. 

«  '  Fran^ais  k  son  arriv^e  en  Haiti,  M®  Blanchet  n'a  point  perdu 
<'  sa  quality  par  la  naturalisation  acquise  en  pays  Stranger.  La 
^*  naturalisation  est  im  fait,  qui  ne  se  peut  op^rer  que  d'apr^  les 
<<  lois  du  pays  dont  on  doit  devenir  sujet.  Or,  M*  Blanchet  n'a 
''  rempli  ni  pu  remplir  les  conditions  imposees  par  la  constitution 
''  Hai'tienne ;  il  n'a  ni  la  couleur  ni  la  residence  voulue ;  il  est  done 
"  encore  Fran9ais. 

«  <  Mais  il  a  accept^  des  fonctions  k  r^tranger  1  Sans  doute ; 
'*  mais  sont-elles  du  nombre  de  celles  qui  font  perdre  la  quality  de 
'*  Fran^ais  ?  S*est-il  expos^  k  contrarier  les  int^r^ts  de  son  pays  ? 
"  Ces  fonctions  sont-elles  incompatibles  avec  les  devoirs  de  fidelity 
'*  envers  la  patrie  ?  11  fut  d^fenseur  public,  ce  qui  ^quivaut  k  la 
'^  quality  d'avocat  en  France ;  mais  nulle  loi  representee  ne  dit  que 
'^  pour  etre  avocat  k  Haiti  il  faille  Stre  Hai'tien.  Le  minist^re 
"  public  pense  que  pour  appliquer  le  2«  §  de  Tart.  17  du  Code  il 
*<  faut  que  le  Fran9ais  ait  rempli  udo  sorte  de  magiBtratore,  que  cet 
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'*  article  a  un  but  politique,  et  il  tire  argument  d*un  ayis  du  oonsal 
*•  d'etat,  du  21  Janvier  1812. 

^*  ^  On  dit  encore :  *^  11  a  Bx6  un  ^tablissement  Bans  esprit  de  re- 
"  tour."  Mais,  s'il  en  edt  ^t^  ainsi,  s'il  edt  voulu  fixer  son  existenoe 
^'  en  Haiti,  n'aurait-il  pas  accept^  les  hautes  fonctions,  les  fryeurs 
"  qui  lui  6taient  offertes  ?  Par  sa  jeunesse  et  ses  talens  il  edt  ^ 
''  entratn^  daDS  la  carri^re  brillante  qui  lui  ^tait  ouverte.  Son  refus 
"  prouvait  Tesprit  de  retour;  il  Youlait  revenir  en  France,  oil  il 
'^  avait  laiss^  dea  amis,  des  Bouvenirs  honorables,  oh.  on  le  conaidke 
''  encore  comme  Fran9ais,  inscrit  but  le  tableau  des  avocats  de 
'^  Paris,  dans  cette  France  que  les  Strangers  visitent  avec  enrie  etne 
''  quittent  qu*^  regret,  et  qu'un  Fran9aia  n'abandonne  jamais  pour 
"  patrie  I 

**  '  La  question  la  plus  delicate  de  ce  proc^*  continue  le  minis- 
''  t^re  pubHc,  '  est  celle  de  savoir  si  la  r^publique  Haltienne  est, 
"  dans  Pesp^,  justiciable  des  Tribunaux  de  la  France.  Habitue, 
'^  comme  Fran9ais,  k  respecter  les  actes  de  la  volont^  rojale,  comme 
"  magistrat,  k  les  faire  respecter,  toub  n'attendez  paa  de  nous, 
^*  Messieurs,  que  nous  r^voquions  im  seul  instant  en  doute  Tind^ 
'*  pendance  du  gouyemement  d^Haiti.  Nous  examinerons,  en  droit 
"  rigoureux,  si  im  ^tat  Stranger  pent,  dans  certains  cas,  subir  k 
"  juridiction  de  nos  Tribunaux.*  Le  magistrat  ^tablit  une  distinction 
''  lumineuse  entre  le  gouyemement  qui  agit  comme  d^poaitaire  de 
"  la  puissance  publique  et  dans  Pexercice  de  cette  puissance,  et  le 
^'  gouyemement  agissant  dans  Texercice  de  son  int^r^t  priv^,  oomme 
<'  corporation,  comme  personne  morale. 

"  *  Dans  Texercice  de  son  droit  public  ext^rieur  ayec  d'autres 
''  nations,  de  son  droit  public  int^rieur  ayec  ses  sujets,  youloir  trac^ 
"  des  regies  k  un  ^tat  qui  use  de  ses  droits,  serait  rompre  F^alit^, 
''  yioler  son  ind^pendance ;  mais  lorsqu*il  forme  des  obligations 
^'  civiles,  lorsqu'il  se  lie,  lorsqu*il  s'engage  comme  les  particuliers 
^^  dans  un  inter^t  purement  priv^,  c'est  alors  qu*il  deyient  indiyidu 
"  soumis  aux  m6mes  lois.  Or,  Tart.  14  du  Code  Ciyil  est  positif ; 
*'  sHl  est  yrai  de  dire  que  les  gouvememens  peuyent  6tre,  dans  cer- 
^'  tains  cas,  consid^r^s  comme  personne  morale,  il  doit  6tre  applique, 
"  dans  toute  sa  rigueur,  sans  examiner  si  la  disposition  16gislatiye 
"  r^gle  ou  non  le  droit  des  gens  ou  le  droit  ciyil.  En  France,  T^tat 
"  est  soumis  k  la  juridiction  des  Tribunaux  quand  il  s*agit  de  r^ler 
'^  ses  int^r^ts  priv^s ;  il  est  assimil^  alors  au  simple  particulier. 
'^  Aussi  a-t-il  &llu  une  loi  speciale  pour  le  dispenser  de  la  caution 
"  exig^  dans  Tart  2185  du  Ck)de  Ciyil. 

"  *  En  yain,  lorsqu'il  s'agit  d'int^r^ts  priyes,  on  objecterait  les 
"  droits  de  souyerainet^,  d'independance  des  nations,  parce  que  ces 
<<  droits  ne  sent  point  compromis ;  ils  n'existent  pour  les  gouyerae- 
'<  mens  qu'en  tant  qu'ils  agiasent  dans  Texercice  de  leur  puissance 
''  publique,  qui  seule  ne  pent  se  soumettre  k  des  mattres ;  mais  ce 
*^  principe  est  sans  consequence  dans  Tobligation  priy^  de  sa  natore. 
<<  Ausdi  KlUber  dit-il  que  c^eet  comme  vation  que  les  gouvernenieni 
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*'  sont  hors  la  juridictdon  dea  Tribtmaux,  parce  qu^alors  ils  rentrent 
''  dans  P^tat  de  nature. 

'<  *  Lorsque  la  r^publique  d*Haiti  traduit  des  Fran9ai8  devant  lea 
"  Tribunaux,  sans  contredit  on  pent  exiger  d'elle  la  caution,  judi- 
"  ccttum  8olvi  (art.  16,  Code  Civil),  uniquement  parce  que  ce  mot 
"  etranger  s'entend  de  tout  demandeur  qui  n'est  pas  Fran^ais,  et 
'<  dans  ce  cas,  nulle  atteinte  ne  serait  port^  ni  it  sa  dignity,  ni  k  son 
"  ind^pendance,  parce  qu'alors  elle  n'agirait  point  dans  Texercice  de 
''  sa  puissance  publique. 

"  '  L'objection  tirle  de  ce  que,  lois  de  la  discussion  du  Code,  on 
'^  retrancha  un  article  relatif  aux  ambassadeurs,  fortifie  la  distinction 
"  qui  doit  dominer  cette  importante  mati^re,  en  ce  que  I'ambassadeur, 
'*  repr^sentant  sa  nation  dans  Texercice  de  sa  puissance  publique,  ne 
^^  pourrait,  sans  violation  du  principe  de  I'^galit^  et  de  Tindepen- 
'^  dance,  Stre  sounds  k  la  juridiction  priv^.' 

*^  Apr^s  avoir  pos^  cette  base  fondamentale  de  sa  discussion,  le 
"  minist^re  public  examine  lea  di verses  objections  faites  par  la 
"  r^publique,  objections  dont  il  trouve  la  solution  par  voie  de 
^'  consequence,  et  r^sumant  ses  principes  avec  force  et  concision,  il 
"  conclut  encore  sur  cette  seconde  question  en  faveur  de  M®  Blanchet. 

"  Une  demi^re  question  se  pr^sente,  c'eat  celle  de  savoir  si  M« 
''  Blanchet  a  pu  saisir-arr^ter  les  marchandises  de  la  r^publique 
"d'Haiti. 

^'  Le  minist^re  public  se  demande  qui  les  avait  empreintes  du 
"  sceau  de  I'insaisissabilit^  ?  Ce  n'est  point  Tordonnance  d'^man- 
^^  cipation ;  il  n'existe  et  on  n*invoque  aucun  traits  qui  lea  excepte 
*^  du  droit  comnmn ;  ellea  sont  alors,  comme  propri^t^  ordinaire, 
*'  regies,  quant  k  la  eaisissabilit^,  par  les  art.  557,  558  du  Code  de 
'^  procedure.  II  se  pent  que  dans  I'intention  de  la  r^publique  elles 
"  eussent  une  destination  certaine.  Mais  ou  en  est  la  preuve  legale 
"  pour  lea  tiers  qui  ne  voient  et  ne  peuvent  voir  que  le  propri^taire 
"  actuellement  saisi  ?  Cette  volenti,  d'ailleurs,  peut  changer,  et  on 
^'  ne  peut  dire  que  de  plein  droit  toutes  les  propri^t^s  Haitiennes, 
'^  sur  le  sol  Fran9ais,  aoient  deatin^  au  paiement  de  la  dette  des  150 
"  millions. 

^^  '  Les  fonds  publics  Francais  sont  except^s  des  regies  ordinaires, 
"  il  est  vrai,  mais  les  exceptions  sont  de  droit  ^troit ;  il  a  m^me 
"  fallu  une  loi  sp^iale  pour  d^roger  au  droit  commun,  et  il  n'existe, 
'^  en  France,  aucune  loi  qui  declare  insaisissables  les  marchandises 
"  d'Haiti.' 

''  Quant  k  la  question  de  auppreaaion  d'^crits,  qui  a  ^t^  convertie 
"  en  une  demande  en  reserve,  le  miniature  public  pense  qu'il  faut 
**  surdeoir  k  atatuer  jusqu'^  la  discussion  du  fond,  parce  qu'alors, 
^'  seulement,  on  pourra  juger  du  m^rite  des  faits  all^gu^s  dans  la 
"  demande. 

"  Apr^s  ces  conclusionB,  le  d^fenneur  de  la  republique  a  produit  la 
"  petition  de  M®  Blanchet  pour  6tre  nomm^  d^fenseur  public  k  Haiti, 
"  petition  dans  laquelle  U  reconnait  ^*t7  revieiU  dans  son  pays, 
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"  M®  Blancbet  r^pond  que  cette  petition  ne  change  rien  auz 
"  principes  du  droit  que  la  loi  Fran9ai8e  lui  conf&re,  qu'elle  n'est 
^'  d'aucune  importance,  et  que  les  adversaires  la  connaissent  depuis 
"  longtemps. 

"  A  Paudience  du  25,  le  Tribunal  a  prononc^  son  jugement  par 
^*  lequel  il  consid^re  M®  Blanchet  comme  Frangais  d'origine,  ayant 
'^  conserve  cette  quality ;  mais  d^lare  les  Tribunauz  Fran9ai8  in- 
'^  comp^tens,  parce  que  Tart.  14  du  Code  ne  r^t  que  les  rapports 
"  des  particuliers  entre  eux,  et  sous  ce  point  de  vue  mSme  contient 
'^  une  exception  au  droit  commun,  exception  qui  doit  etre  restreiiite 
''  dans  les  termes  rigoureux  de  la  loi. 

^^  Helativement  aux  reserves,  le  Tribunal  ajant  ^gard  k  la  position 
'^  ou  se  trouvait  M^  Blanchet  et  aux  injures  k  lui  prodigu^  dans 
"  les  joumaux,  et  m6me  dans  les  journaox  d'Hai'ti,  a  d^bout^  le 
"  president  de  la  r^publique  de  sa  demande ;  mais  il  a  oondamn^ 
"  M®  Blanchet  aux  d^pens." 

(From  the  Gazette  des  Trihunauxy  May  3,  1828.     Num^ro  855.) 

Tribunal  de  I^  Instance  (/*"•  Chambre), 

(Pr^sidence  de  M.  Moreau.) 

Audience  du  2  Mai, 

AFFAIRE  DE  LA  MAISON   BALGUERIE,   DE   BORDEAUX, 
CONTRE  LE   OOUVERNEMENT  ESPAGNOL    (c). 

AFFAIRE  DE  MM.   TESNAUX,   GANDOLPHE  ET  COMPAGNIE, 
CONTRE  LA   RiPUBLIQUE   d'haITI    (d). 

"  M.  LE  President  Moreau  a  prononc^  le  jugement  suivant  dans 
"  Taffaire  Balguerie : — 

"  *  Attendu  que  le  droit  de  juridiction  est  une  Emanation  de  la 
"  souverainet^ ; 

"  *  Attendu  que  Part.  14  du  Code  Civil  ne  pent  €tre  appliqu^  k  un 
"  souverain  Stranger,  d'abord  parce  qu'il  ne  dispose  que  pour  les 
**  obligations  contract^es  envers  un  Fran9ais  par  un  individu 
"  Stranger,  et  encore  parce  qu'on  ne  pourrait  T^tendre  aux  souve- 
**  rains  Strangers  sans  porter  atteinte  au  droit  qu'a  tout  gouvemement 
"  ind^pendant  d'etre  seul  juge  de  ses  actes ; 

"  *  Attendu,  en  fait,  que  Topposition  form^  par  la  maison  Bal- 
''  guerie  entre  les  mains  d'Aguado,  a  pour  cause  I'execution  d'lin 
"  traits  pass^  entre  S.M.  catholique  en  cette  maison  pour  Faffr^te- 
'*  ment  d'un  certain  nombre  de  navires  destines  k  transporter  les 
"  troupes  du  gouveniement  espagnol ; 


(c)  Oa% 
{d)Ih., 


Gazette  des  Tr^naux,  April  19  and  26. 
"    April  26. 
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''  '  Qu'iu  pareil  traits  est  ^videmment  un  acte  d'administration 
'*  publique,  et  ne  peut,  sous  aucun  rapport,  Stre  consid^r^  comme 
"  oontrat  priv^ ; 

"  *  Attendu,  d'lin  autre  cdt^,  que  les  deniers  sur  lesquels  I'opposi- 
'*  tion  a  ^t^  form^e  sont  des  deniers  publics  destin^  au  paiement 
*'  de  Temprunt  royal  espagnol,  et  qui  ne  pourraient  6tre  saisis  sans 
"^  entraver  la  marche  de  ce  gouvernement ; 

"  *  Qu'admettre  une  personne  priv6e  k  saisir  en  France  les  fends 
"  d*un  gouvernement  Stranger,  serait  violer  les  principes  sacr^s  du 
"  droit  des  nations,  et  s'exposer  ainsi  k  des  repr^saiUes  funestes; 

"  *  Attendu,  enfin,  que  les  jugemens  des  Tribunaux  Fran9ais 
''  ^tant  sans  autorit^  hors  du  rojaume,  le  gouvernement  espagnol 
''  ne  pourrait  pas  ^tre  forc6  de  s^y  soumettre,  et  par  consequent  de 
''  reconnattre  la  validity  du  paiement  qui  serait  fait  par  Aguado ; 

"  '  D'oii  il  suit  que  le  Tribunal  est  incompetent. 

"  *  Fait  main-lev^e  de  ropposition,'  etc.'* 

Trilmnal  Civil  de  la  Seine  (I^  Chambre). 

(Presidence  de  M.  de  Belleyme.) 

Audience  dul6  Avril, 

S.A.  MiniMET-ALI,  YICE-ROI  d'£gYPTE,  ET  M.  SOLON,  AVOCAT. — 
FONDATION  D'uNE  icOLE  d'aDMINISTRATION  PUBLIQUE  EN  £gTPTE. — 
DEMANDS   EN    100,000   FRANCS  DE   DOMMAOES-INT^iTS    (e). 

''  Cette  affaire,  qui  promettait  des  revelations  sur  le  gouvernement 
'^  du  vice-roi  et  sur  les  relations  de  la  France  avec  FEgypte,  avait 
''  attire  k  Taudience  une  grande  affluence  de  curieux. 

"  S.  A.  Mebemet-Ali,  vice-roi  d*Egypte,  etait  representee  par 
'*  M.  Odilon  Barrot,  qui,  comme  on  sait,  a  fait  recemment  un 
"  voyage  en  Orient,  et  qui  mieux  que  personne,  en  sa  qualite  de 
"  frere  de  notre  consul-general  en  Egypte.  pouvait  donner  au 
''  Tribunal  des  explications  sur  le  veritable  etat  des  choses  en 
"  Egypte. 

"  Voici  dans  quelles  circonstances  le  vice-roi  d'Egypte  avait  k  se 
''  defendre  devant  le  Tribunal  de  la  Seine  contre  une  demande  en 
'^  100,000  francs  de  dommages-inter^ts : — 

"  M.  Solon,  dont  le  nom  etait  d*un  heureux  augure  pour  donner 
*'  k  FEgypte  des  ]e9ons  d'administration  et  de  civilisation,  avait  ete 
''  cboisi  par  rintermediaire  de  M.  Macarel,  conseiller  d'Etat,  et 
"  d'Artim-Bey,  secretaire  de  S.  A.  le  pacba  d'Egypte,  pour  aller 
"  fonder  au  Caire  une  ecole  d'administration  publique.  II  etait  dit 
*'  que  M.  Solon  resterait  pendant  huit  ans  au  service  du  vice-roi. 
*'  II  devait  recevoir  15,000  francs  de  traitement  par  an  et  un  loge- 
''  ment  digne  de  sa  mission  et  dans  le  voisinage  de  TEcole.     Au 

(a)  GateUe  des  Tribunaux,  May  3, 1828.    Numero  856. 
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^^  mois  daoiit  1845,  M.  Solon,  k  la  suite  dequelques  difficult^  axee 
"  le  vice-roi,  quitta  TEgypte  et  revint  en  France.  11  a  pr^teodu 
"  que  le  yice-roi  lui  avait  signifi^  nn  cong^  sans  motif,  et  qn'il  avait 
"  d^  c^der  k  la  toute-puissance  du  pacha.  De  retonr  en  France,  M. 
'^  Solon  a  &it  pratiquer  des  saisies-arrlts  entre  les  mains  de  deux 
"  n^gocians  de  Marseille,  Bur  les  valeurs  et  marchandises  qn'ils  pon- 
"  vaient  avoir  pour  le  compte  du  gouYernement  Egyptien.  Depuis, 
^^  ces  saisies-arr^ts  ont  ^te  d^nonc^es  au  gouyemement  Egyptien 
^'  en  la  personne  d'Artim-Bej,  repr^sentant  et  mandataire  du  pacha. 
''  De  plus,  M.  Solon  a  &it  assigner  le  gouvemement  Egyptien  de- 
"  vant  le  Tribunal  Ciyil  de  la  Seine,  pour  le  ^re  condamner  a  Im 
'^  payer  100,000  francs  de  dommages-int^rSts,  tant  pour  six  annees 
"  de  traitement  que  pour  frais  de  voyage  en  Egypte  et  de  retour  en 
'^  France.  Un  jugement  par  d^faut  dont  nous  avons  rendu  oompte, 
**  Tan  dernier,  a  accueilli  la  demande  de  M.  Solon. 

"  S.  A.  le  vice-roi  a  form^  opposition  au  jugement  rendu  contre 
"  lui  par  le  Tribunal  de  la  Seine.  Aujourd'hui,  il  pr^tendait  que 
"  le  Tribunal  de  la  Seine  ^tait  incompetent. 

"  M.  Odilon  Barrot,  avocat  de  S.  A.  M^h^metrAli,  vice-roi 
"  d'Egypte,  s'exprime  ainsi : — 

"  *  C'eet  un  gouvemement  Stranger  qui  est  assign^  devant  vous, 
''  et  qui  Test  pour  une  action  personnelle,  k  raison  d'un  acte  es- 
'^  sentiellement  gouvememental.  Poser  ainsi  la  question,  c'est 
**  assez  vous  dire  que  le  d^bat  est  hors  du  droit  civil  ordinaire,  et 
'^  qu'il  a  son  siege  dans  le  droit  des  gens.  II  s'agit,  en  e^t,  de 
'^  savoir  si  on  pent  traduire  un  gouvemement  Stranger  devant  les 
^^  Tribunaux  Fran9ais  pour  un  acte  de  la  souverainet6.  L'inde- 
"  pendance  des  Etats,  les  conditions  de  la  souverainet^,  les  principes 
^^  incontest^s  du  droit  des  gens,  ne  permettent  pas  qu'on  soutienne 
"  d'auBsi  etranges  principes.  Aucune  discussion  n'est  possible  a 
"  cet  ^gard.  Tons  les  auteurs  qui  bq  sont  occup^  du  droit  des 
"  gens,  Montesquieu,  Vattel,  Puffendorf,  tons  ont  consacr^  le  prin- 
"  cipe  de  I'ind^pendance  des  gouvernemens,  et  soutenu  que  la  juri- 
"  diction  d*un  Etat  ne  pouvait  appr^cier  les  actes  d'lm  gouvemement 
"  Stranger.  La  juridiction  d^coule  de  la  souverainet^.  Pour  que 
*'  les  Tribunaux  Fran9ais  fussent  comp^tens,  il  faudrait  admettre 
"  que  la  juridiction  existe  ind^pendamment  de  la  souverainet^  A 
"  cet  ^gard,  les  principes  sont  si  ^videns  que  le  vice-roi  ne  pounrait 
^'  accepter  pour  juge  un  Tribunal  de  France  sans  abdiquer  sa  sou- 
"  verainete. 

'<  '  Je  vais  vous  exposer  rapidement  les  faits  qui  ont  donn6  nais- 
"  sance  au  proems  actuel. 

"  *  M.  Solon,  avocat,  ancien  conseiller  de  prefecture  k  Montan- 
"  ban,  a  accept^  la  mission  d'aller  au  Caire,  en  Egypte,  en  quality 
"  de  professeur  d'administration  publique ;  M.  Solon  est  entr^  an 
"  service  du  gouvemement  Egyptien  avec  de  grands  avantages  ma- 
"  t^riels.  II  devait  recevoir  15,000  fr.  par  an.  De  plus,  M.  Solon 
"  avait  au  Caire  une  vaste  maison  a  sa  disposition,  et  independam- 
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''  ment  de  tous  lea  avantages  que  la  munificence  ^clair^e  du  pacha 
'<  Bait  si  bien  prodiguer,  M.  Solon  ayait  k  remplir  en  Egypte  une 
''  mission  glorieuse  et  digne  de  tenter  la  plus  noble  ambition,  d'ex- 
"  citer  les  sentimens  les  plus  ^lev^s  d'un  grand  coeur,  les  pens^es 
'^  les  plus  vastes  d*un  esprit  Eminent.  Si  le  vice-roi  a  arracb^ 
<<  TEgypte  par  la  force  de  sa  Yolont^  et  I'^nergie  de  son  gouveme- 
'^  ment  k  Tanarchie  militaire,  s'il  a  pu  asseoir  dans  ce  pays  une  s^. 
'^  curit^  telle  qu*une  femme  peut  traverser  le  desert  et  &.ire  sans 
"  danger  le  voyage  de  la  Palestine,  s'il  a  r^ussi  au  milieu  des  con- 
*'  flits  Europ^ens  k  assurer  sa  puissance  et  k  fonder  une  dynastie,  il 
'^  y  avait  une  chose  qui  n*^tait  au  pouvoir  ni  de  sa  force,  ni  de  son 
'^  g^nie, — c'^tait  d'improviser  et  de  cr^r  des  hommes  eclair^s  et 
''  capables  par  leurs  lumi^res  de  conduire  TEgypte  en  la  soutenant 
''  dans  les  voies  de  la  civilisation  oh  il  la  faisait  entrer.  Yoil& 
"  pourquoi  M^h^met-Ali  s'est  adress^  k  la  France,  k  laquelle  ap- 
"  partiennent  toutes  ses  S3rmpathies,  et  oh  11  envoie  des  ^l^ves 
"  destines  un  jour  k  concourir  aussi  k  I'oeuvre  glorieuse  qu'il  se 
"  propose. 

"  ^  M.  Macarel,  que  le  Tribunal  connatt  et  que  nous  honorons 
"  tons,  avait  ^t^  cbarg^  par  Artim-Bey,  le  secretaire  du  vice-roi,  de 
''  chercher  un  homme  digne  de  cette  mission.  M.  Macarel  choisit 
'*  M.  Solon.  M.  Solon  ne  pouvait  ambitionner  un  plus  noble  r61e 
"  que  celui  qui  lui  ^tait  offert.  Preparer  par  renseignement  un 
''  peuple  entier  k  la  civilisation,  transporter  dans  T Orient,  en  in- 
'*  struisant  les  jeunes  Egyptiens  qui  devaient  plus  tard  r^gir  les 
"  destin^  de  leur  pays,  les  id^es  de  la  France,  la  civilisation  de 
'^  rOccident,  c*^tait  la  plus  belle  et  la  plus  sainte  mission. 

"  *  Quand  on  sait  pour  quels  motifs  futiles,  pour  quelles  causes 
'^  Bubaltemes  M.  Solon  a  renonce  k  ce  sacerdoce,  on  le  regrette 
<<  pour  lui,  pour  sa  destin^e,  pour  sa  gloire.  M.  Solon  a  aban- 
"  donn^  TEgypte  et  reuonc^  k  sa  mission,  parce  que  le  vice-roi  Ta 
"  pri^  de  quitter  le  palais  qu'il  habitait  pour  le  c^der  au  ch^rif  de  la 
'^  Mecque,  au  chef  de  la  religion  musulmane,  que  le  sultan  traite 
''  d'^gal  k  6gal,  Le  vice-roi  a  offert  k  M.  Solon  de  venir  habiter  le 
"  palais  qu'occupait  le  ministre  des  affaires  etrang^es.  Ce  n'^tait 
^'  pas  assur^ment  une  demeure  indigne  de  M.  Solon.  Cependant  il 
"  a  r^siste  k  tout, — sommations  des  ministres,  invitations  du  vice-roi. 
''  Seulement  M^h^met-Ali  a  dd  alors  lui  laisser  cette  alternative,  ou 
"  de  quitter  le  palais  ou  de  quitter  TEgypte.  M.  Solon  a  pr^f(^r^ 
"  quitter  TEgypte. 

"  *  M.  Solon  a  insinu^  qu'il  avait  ^t^  i-envoy^  du  Caire  parce  qu'il 
''  y  professait  en  plein  OrieDt  des  doctrines  qui  ^taient  plus  ou 
"  moins  en  harmonie  avec  les  regies  qui  dominent  le  gouveme- 
^*  ment  Egyptien.  Alors  mime  que  Tinsinuation  de  M.  Solon  serait 
'*  exacte,  le  Tribunal  Fran9ai8  aurait-il  le  droit  d^appr^cier  cet  aete 
''  du  gouvemement  de  M^h^met-Ali  ?  II  serait  assez  Strange  de 
"  voir  faire  une  enqulte  ordonn^e  par  un  Tribunal  Fran9ais  pour 
'^  savoir  de  quelle  &9on  on  enseigne  au  Caire  et  en  Egypte  Tad- 
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'^  ministration  publique.  U  suffit  de  poser  cette  hjpoth^  pour 
<<  faire  ressortir  combien  il  est  exorbitant  de  &ire  juger  par  un 
"  Tribunal  Fran9ais  le  service  dW  £)nctionnaire  qui  s'est  Boumis  k 
<'  un  gouvemement  Stranger. 

"  '  En  r^um6,  je  yous  ai  d^montr^  que  le  Tiibunal  6tait  incom- 
'*  patent  sous  deux  rapports,  la  quality  de  la  partie  assign^  et  k 
"  nature  de  Facte  soumis  k  yotre  appreciation.  Quelle  est  la  qualite 
''  de  la  partie  assign^  ?  Cest  un  gouvemement  etranger  qui  ea^ 
'^  assign^  devant  vous  directement  pour  un  acte  administratif,  poor 
'^  avoir  destitu6  un  ibnctionnaire,  un  agent  de  son  autorit^. 

'^  '  Quelle  est  la  nature  de  Tacte  d^^r^  k  votre  justice  ?  Cest 
^^  un  acte  d'un  gouvemement  Stranger. 

"  *  En  vertu  de  quelle  loi,  M.  Solon  peut-il  fonder  son  action 
"  centre  le  gouvemement  Egyptien  ?  En  vertu  de  I'article  14  dn 
^'  Code  Civil  ?  Mais  il  s^agit  dans  cet  article  d'^trangers  residena, 
'*  il  ne  s'agit  pas  d'un  gouvemement  Stranger. 

'^  '  Sous  le  double  rapport  de  la  quality  de  la  partie  assign^  et 
'*  de  la  nature  de  I'acte,  rincomp^tence  du  Tribunal  est,  je  cioia, 
"  d^montr^e.' 

'^  M.  Solon  pr^sente  sa  defense  en  ces  termes : — 

'*  '  La  presence  de  mon  contradicteur  me  place  dans  un  singulier 
"  embarras.  Comment  pourrai-je  m'expliquer  sur  sa  plaidoirie  en 
''  presence  de  rapports  si  bienveillans  et  si  confidentiels  qui  m^ont 
*^  attache  k  M.  le  consul-general  de  France  (M.  Adolphe  Barrot)  ? 
^'  Oh !  oui,  sans  doute,  on  a  eu  raison  de  le  dire,  la  cause  est  grave, 
*^  car  si  elle  interesse  TEgypte  et  les  gouvememens  etrangers,  elle 
^^  interesse  bien  davantage  encore  I'independance  du  pajs  et 
"  I'interlt  d'un  grand  nombre  de  nos  compatriotes.  Que  le  Tri- 
'^  bunal  veuille  done  songer  aussi  k  la  cause  de  ces  ^ran9ais  et  les 
''  defendre  centre  un  dlni  de  justice  aussi  caracterise  que  celui 
"  qu'on  veut  lui  feire  consacrer. 

"  '  Je  suis  parti  en  1844  pour  I'Egypte,  ajoutant  foi  k  la  repu- 
"  tation  si  extraordinairement  usurpee  du  pacha.  J'acceptai  la 
*^  mission  grande,  nationale  et  philanthropique  qui  m'etait  offerte. 
^^  Je  ne  fis  aucune  difficulte  sur  les  conditions,  et  je  partis  apr^s 
*'  avoir  obtenu  une  ordonnance  royale  qui  m^autorisait  k  executer 
<<  le  contrat  que  je  venais  de  former  avec  Mehemet-Ali.  Arrive 
"  en  Egypte,  je  fus  surpris  du  singulier  accueil  qui  me  fut  fidt :  on 
^'  parla  hautement  de  mystification,  et  il  n'y  eut  pas  ime  seule  voix 
''  qui  voulillt  prendre  au  serieux  le  contrat  qui  m'amenait  en  Egypte. 
"  Moi  qui,  de  bonne  foi,  venais  pour  former  des  hommes  k  la  oon- 
''  naissance  du  droit  administratif,  je  proposai  de  me  charger  de 
'^  quelques  jeunes  gens  qui  seraient  plus  tard  places  dans  lea  mi- 
'^  nisteres.  Tout  me  fut  accorde.  II  en  coCltait  peu,  et  d'ailleurs 
"  des  reserves  etaient  faites  pour  Tavenir,  reserves  qui  devaient  em- 
«  pScher  le  succ^s  de  mes  eoins.  Bien  tot  arriva  I'epoque  oii  les 
"  eieves  qu'on  m'avait  confies  devaient  toe  examines,  et  c'est  aiors 
'*  que  le  pacha  ne  sut  plus  deguiser  sa  penaee ;  mes  ei^ves  furent 
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'^  admirables.  L'ezamen  fut  brillaDt^  trop  briUant,  et  les  sojets 
"  pay^rent  cher  lee  ^logea  qui  leur  furent  prodigu^s.  Quant  k 
"  moi,  je  fu8  vivement  interpell^  par  le  secretaire  du  pacha,  qui  me 
"  dit  que  le  pacha  n^enteodait  pas  aind  radmiDistration  pubh'que  que 
"  j'^tais  charge  d'enseigner,  et  que  j'aurais  dH  me  borner  k  donner 
"  k  mes  ei^yes  quelques  notions  but  les  successions. 

'^  '  Les  successions,  Grand  Dieu !  r^pondis-je  au  secretaire  du 
<'  pacha,  mais  elles  sont  r^gl^es  par  le  Goran,  et  tout  infild^le  qui  se 
"  permet  d*expliquer  les  saintes  ecritures  de  Tlslamisme  m^rite  la 
"  mort.  "  Ah !  c'est  juste !  *'  me  dit  mon  interlocuteur.  Telle  fut 
'<  la  seule  r^ponse  qui  me  fut  &ite.  Je  me  trompe.  On  me  fit  une 
"  reponse  plus  categorique.  Mes  jeunes  gens  furent  8acrifi6s.  On 
'^  leur  refusa  toute  esp^ce  de  grades,  et  ils  durent  d^plorer  avec  moi 
"  les  tristes  consequences  de  mes  enseignemens. 

"  *  Des  ce  moment  s'accomplissait  cette  prediction  qu'on  trouve 
"  consignee  dans  un  ouvrage  publie  recemment  par  M.  Schoelcher, 
^<  sous  le  titre  de  L'Egypte  en  1845. 

"  *  On  lit  dans  cet  ouvrage,  page  61,  chapitre  VI : — 

«  <  « |]  y  1^  trois  ou  quatre  ans  k  peine,  Mehemet-Ali  a  fait  yenir 
^'  de  France  un  jurisconsulte,  M.  Solon,  pour  etablir  au  Caire  un 
«  cours  de  droit  administratif.  G'est  encore  une  de  ces  jongleries 
"  sur  lesquelles  il  compte  pour  tromper  TEurope.  A  quoi  servirait 
"  un  cours  de  droit  administratif  dans  ce  pays  od  r^gne  le  bon 
"  plaisir,  et  auquel  on  ne  veut  pas  donner  d^administration  parce 
"  qu'on  veut  conserver  I'arbitraire  ?  Le  vice-roi  a  confiie  cinq  eieves 
'*  k  M.  Solon,  et  au  bout  de  la  premiere  annee  il  a  voulu  lui  en- 
"  lever  le  meilleur,  pour  en  faire,  quoi  ? — le  chef  d'une  buanderie. 
'^  M.  Solon  parait  homme  k  ne  pas  conserver  de  role  dans  la  grande 
^^  comedie  Egyptienne.  II  exigent  probablement  Torganisation  de* 
*^  finitive  de  son  ecole  avec  ses  consequences  serieuses,  et  comme 
''on  ne  voudra  pas  la  lui  accorder,  il  y  a  lieu  de  croire  que  la  toile 
"  tombera  avant  peu  sur  Tinterm^de  qu^on  lui  avait  confie." 

"  *  II  me  fut  impossible,'  dit  M.  Solon,  *  de  ne  pas  voir  oh,  on  vou- 
''  lait  en  venir.  Cependant  je  tins  bon.  Je  demandai  de  nou- 
''  veauz  eieves;  on  m'en  donna  qui  savaient  k  peine  epeler  les 
''  mots.  lis  me  demanderent  de  les  faire  nommer  lieutenans,  en 
''  declarant  qu'ils  partiraient  tous  si  je  ne  pouvais  leur  obtenir  de 
''  grades.  La  condition  etait  rigoureuse,  impossible  ;  je  ne  pouvais 
"  m'y  soumettre,  et  je  vis  partir  tous  mes  nouveaux  eieves,  qui 
''  iiirent  chercher  leur  grade  ailleurs.  Cependant,  ma  resignation 
"  fatiguait  le  pacha,  et  il  me  fit  encore  donner  six  eieves  qui  me 
''  faisaient  aussi  des  conditions.  Je  ne  pouvais  plus  y  tenir,  et 
"  pour  faire  cesser  cet  etat  de  choses  reellement  insupportable,  je 
"  fis  un  rapport  qui  etait  d'ailleurs  obligatoire  k  Mehemet-Ali.  Je 
"  lui  demandai,  avec  tous  les  egards  possibles,  Torganisation  de  son 
''  ecole.  Je  passai  sous  silence  tous  mes  justes  griefs.  Je  con- 
''  sentis  k  ne  pas  parler  de  faits  de  la  plus  haute  gravite ;  je  voulais 
«  rendre  impossible  tout  mauvais  procede. 
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"  '  Je  connaiflsais  bien  mal  les  hommes  aoxqaela  j'aYais  affiiiie. 
^^  Mes  ^garda  furent  pris  pour  de  la  faiblesse.  On  repoussa  toote 
''  demande  d'organisation.  On  se  mit  k  me  tourmenter  pour  mon 
"  logement,  qu'on  voulut  me  faire  quitter  malgr^  les  promeseee  fer- 
''  melles  qui  m'ayaient  ^t^  faites.  J'^rivia  que  j'6tais  pret  Ji  quitter 
«  ce  logement ;  je  me  boraai  k  demander  quelques  jours.  Je  re^us 
*'  alors  une  lettre  d'Artim-Bej  qui  contenait  la  phrase  la  plus  in- 
"  oonvenante.  Enfin,  apr^s  une  correspondance  que  je  regrette  de 
"  ne  pouvoir  feire  connattre  aujourd'hui  au  Tribunal,  je  re9ua  un 
''  ordre  de  depart.  J'^tais  remerci^  Je  fus  chez  le  consul-general 
"  de  France,  M.  Barret,  fr^re  de  mon  honorable  adversaire ;  je  lui 
"  demandai  son  appui  pour  faire  ez6cuter  mon  contrat :  tout  fai 
^'  inutile.  J'avais  affaire  k  un  prince  et  k  des  conseillers  qui  ne  com- 
^<  prennent  pas  la  justice.  Je  ne  pus  m^me  obtenir  que  dea  arbitres 
**  fussent  charges  de  prononcer  sur  ma  reclamation. 

*'  '  C'est  alors  que  je  fis  donner  assignation  k  Mehemet-AIi  devant 
"  M.  le  consul-genera]  de  France  pour  assister  au  depot  de  mon 
"  contrat,  et  je  partis  pour  la  France.  Arrive  k  Marseille,  et  por- 
'^  teur  de  mon  contrat  rev^tu  de  la  formule  executoire,  je  fia  aaiar 
'*  les  marchandises  du  pacha  dans  Tentrepdt  de  Marseille.  J'ai  de- 
''  mand6  plus  tard  au  Tribunal  de  la  Seine  la  validite  de  la  aaisie. 
^'  Le  Tribunal,  jugeant  par  defaut,  il  est  vrai,  a  accueilli  ma  de- 
'^  mande,  et  c'est  sur  I'opposition  du  pacha  d'Egypte  que  le  Tribunal 
''  est  appeie  k  statuer.' 

^'  M.  Solon  s*attache  k  repouaser  Tincompetence  soutenue  an  nom 
'^  du  pacha  d^Egypte.  '  Je  conyiens,'  dit-il,  '  qu*on  ne  pent  pas  faire 
"  une  saisie  dans  le  domicile  d'un  ambassadeur,  ni  sur  un  prince 
'<  en  passage  sur  le  territoire  national.  Mais  si  un  prince  fiut  des 
'^  affaires  en  France,  s'il  a  sur  notre  territoire  des  marchandises,  des 
"  meubles,  etc.,  tous  ces  objets  sont  saisissablea.'  M.  Solon  cite 
"  Martens,  Vattel,  KlUber,  Wheaton,  etc. 

'^  '  De  quoi  s'agit-il  ?  D'une  saisie  faite  au  prejudice  de  Me- 
'*  hemet- Ali,  k  Marseille ;  au  prejudice  du  pacha  fisiisant  le  com- 
''  merce,  ayant  ses  courtiers,  ses  consignatairea,  et  etant  sans  nul 
''  doute  soumis  k  ce  titre  aux  lois  de  douanes.  Pourquoi  done,'  dit 
''  M.  Solon,  *  ne  pourrais-je  pas  de  m^me  exercer  des  poursuitea  sur 
''  les  denrees,  sur  les  marchandises  qu'il  a  en  France,  a  raison  de 
''  son  negoce,  car  il  est  incontestable  que  Mehemet-Ali,  tout  en 
"  etant  pacha  en  Egypte,  est  en  m6me  temps  negociant 

''  *  Maintenant,  Messieurs,  permettez-moi  d'arr^r  votre  attention 
''  sur  un  point  assez  deiicat  de  cette  affaire.  Vous  savez  que  Me- 
"  hemet- Ali  n'est  plus  xm  souverain  comme  il  Pa  ete.  Le  traite  de 
''  1840  Ta  soumis  k  la  Porte,  Ta  force  de  reconnattre  la  souyerainete 
**  du  sultan.  S'il  est  souverain  encore,  ce  n'est  qu'un  souverain 
"  sous-ordre ;  c'est  pourquoi  il  s'appelle  le  vice-roi.  II  n'a  pas,  il 
*^  ne  peut  avoir  le  privilege  de  la  souverainete ;  il  cherche  bien  k 
"  Tavoir  tout  enti^re,  mais  ce  n'est  Ik  qu'ime  pretention.  On  se 
<*  rappelle  la  courtoisie  dont  Ibrahim-Pacha,  le  fila  de  Mehemet- 
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''  Ail,  vioe-roi  d'Egypte,  a  M  Tobjet  dans  Bon  recent  voyage  en 
"  France  et  son  s^jonr  k  Paris.  Quand  Ibrahim  fut  re9U  auz 
*'  Tuileries,  il  j  fut  pr^sent^  par  rambassadeur  Ottoman. 

"  *  Je  rappellerai  encore  que  le  droit  des  gens  et  le  droit  inter- 
*'  national  qui  r^glent  les  relations  entre  les  puissances  chr^tiennes 
^^  est  tout  k  fait  different  de  celui  qui  r^git  les  rapports  de  TEurope 
"  avec  les  peuples  d'Orient. 

^^ '  Le  droit  international  a  M  fond^  par  les  puissances  chr^tiennes, 
*'  k  r^poque  des  croisades  et  contre  les  Musulmans.  Quant  k 
"  ceux-ci,  ils  ont  des  principes  tellement  incompatibles  avec  ceux  de 
"  TEurope,  que  tons  les  auteurs  sont  d'accord  pour  reoonnattre  cea 
'*  differences  essentielles  qui  ne  permettent  pas  aux  chr^tdens  de 
*^  se  laisser  juger  par  les  magistrats  Musulmans.  On  reconnatt 
*^  bien  que  Tempire  Ottoman  cherche  k  rentrer  dans  notre  droit 
<'  international,  mais  jusqu'ici  ce  rapprochement  est  loin  d'etre 
"  complet.* 

"  M.  Solon  cite  Wheaton,  Hiatoire  du  Droit  des  OenSy  et  Schmalz, 
*'  Du  Droit  des  Gens,  ainsi  que  les  trait^s  de  1542  et  1740,  qui  ne 
*^  permettent  pas  aux  magistrats  Musulmans  de  juger  un  chr^den 
'^  s'il  n'est  assist^  d^un  repr^sentant  du  consulat. 

"  *  Je  le  demande/  dit  M.  Solon,  *  quel  serait  done  le  juge  que  me 
^^  donnerait  mon  honorable  contradicteur  ?  Des  juges  Musulmans, 
''  le  gouvernement  du  pacha,  je  n'en  veux  pas,  car  ils  ne  connaissenf 
"  d^autres  principes  que  ceiui-ci :  le  gouvernement,  toujours  le  gou- 
"  veniement,  tout  vient  de  lui  et  tout  revient  k  lui ! 

*'  *  Sachez-le  done.  Messieurs,  le  gouvernement  de  M^h^met-Ali 
"  ne  doit  jamais  rien  perdre,  C'est  en  vertu  de  ce  droit  odieux 
"  qu'au  retour  de  Tarm^  de  Syrie  on  faisait  payer  aux  soldats  qui 
'^  avaient  ^t^  blesses  et  faits  prisonniers  les  armes  que  I'ennemi  leur 
'*  avait  enlev^s.  C'est  ainsi  qu'on  osait  &ire  payer  k  un  phar- 
"  macien  les  onguens  et  compresses  employ^  pour  panser  les 
"  bless^  parce  qu'il  n'avait  pas  r^tir6  de  quittances ;  c'est  ainsi 
''  qu'on  faisait  payer  au  fr^re  les  impositions  du  f r^re  absent ;  c'est 
^^  ainsi  qu'tm  de  nos  compatriotes,  M.  Gr^goire,  ayant  ^t^  indigne- 
'^  ment  Mtonn6,  le  ministre  coupable,  qui  s'^tait  permis  cette  in- 
"  famie,  fut  r^ompens^  au  lieu  d^etre  puni :  le  coupable  fut  promu  k 
'^  des  fonctions  importantes  dans  le  minist^re  des  finances.  C'est  ce 
^*  m^me  fait  qui  a  d^termin^  le  depart  de  M.  de  Lavalette,  notre 
"  consul-g^n^ral,  et,  par  suite,  la  nomination  de  M.  Adolphe 
"  Barrot. 

''  '  Oh  I  qu*il  est  k  d^plorer  que  mon  contradicteur  n'ait  connu 
**  TEgypte  qu'au  milieu  des  flltes  pr^par^es  sur  son  passage ;  com- 
<'  bien  il  est  k  regretter  qu'on  lui  ait  kdss^  ignorer  les  malheurs  des 
**  pauvres  habitans  de  I'Egypte,  il  saurait  pourquoi  je  n'ai  pas  voulu 
*^  me  Boumettre  k  cette  justice  k  la  Turque.  Non,  jamais  je  n*ac- 
*'  cepterai  les  juges  d'Egypte,  et  si  la  justice  du  pays  me  manquait, 
<'  je  n'humilierais  pas  la  robe  d'avocat  que  je  porte  jusqu'lt  me  sou- 
'*  mettre  au  jugement  du  pacha.' 
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<<  M«  OdiloD  Barrot  r^plique  dans  rint^rSt  du  pacha  d'fSgyptey 
*'  et  commenoe  ainsi : — 

<<  <  Mon  adversaire  a  abus^  de  la  reserve  qui  m'^tait  commaodee 
^^  dans  cette  affaire  en  venant  apporter  k  votre  barre  certains  faits, 
"  certaines  inductions  contre  lesquels  je  dois  protester  avec  le  d^. 
"  menti  le  plus  formel.  Ma  position  person nelle  dans  ce  d^bat  m'in- 
^^  terdit  d'entrer  dans  des  explications  sur  les  faits  dont  voiia  a  parle 
*^  M.  Solon.  Je  n'ai  pas  k  d^fendre  aujourd'hui  le  gouvememeDt 
"  Bgyptien  que  mon  adversaire  vient  d'attaquer.  11  a  pr^tendu 
*'  que  le  gouvemement  de  Meh^met-Ali  n'^tait  pas  une  aoirre. 
"  rainet^,  parce  que  le  vice-roi  paie  un  tribut  k  la  Porte-  Cela  est 
<<  vrai,  mais  ce  n'est  pas  Ik  la  question  qui  s'agite  entre  nous  &i  ce 
"  moment.* 

"  M®  Odilon  Barrot  soutient  que  M.  Solon  a  traits  avec  Mehe- 
^^  met-Ali,  comme  avec  un  souverain  Stranger,  puisqu'il  a  demand^ 
"  et  obtenu  Tautorisation  du  gouvemement  Fran^ais  pour  entrer  an 
"  service  du  gouvemement  Egyptien.  '  Mon  advereaire,*  dit-il,  '  a 
<<  si  bien  compris  que  le  d^bat  ^tait  entre  lui  et  le  gouTemement 
<<  Egyptien,  qu'il  a  assign^  en  la  personne  du  ministre  des  affiurea 
"  ^trang^res  du  vice-roi.' 

^^  M®  Odilon  Barrot,  apr^  avoir  r^sum^  sa  premiere  diecoanosi 
^^  sur  la  question  de  competence,  termine  ainsi : — 

^'  '  Cette  question  est  d'une  grave  importance,  nonnseulement  pour 
<^  vous,  Monsieur  (I'orateur  s'adresse  k  M.  Solon),  mais  encore  pour 
"  tous  les  Fran9ai8  qui  s'honorent  eux-m^mes,  et  qui  honorent  la 
'^  France,  en  consacrant  leur  intelligence  au  d^veloppement  de  la 
**  civilisation  naissante  de  I'Orient.  Mais  qu^on  y  songe,  si  le  vice- 
^*  roi  se  voit  en  butte  aux  attaques  des  Fran9ais  qu*il  prend  k  son 
<<  service,  s^il  se  voit  traduit  pour  des  actes  de  son  pouvoir  devant 
^'  des  Tribunaux  Fran9ais,  il  r^poussera  loin  de  lui  les  reprd&entans 
"  de  notre  pays.' 

"  M.  I'avocat  du  Roi  Mongis  a  pris  la  parole  en  ces  termes  : — 

'<  ^  On  vous  I'a  dit,  Messieurs,  la  question  est  grande,  mais  la 
'^  simplicity  est  presque  toujours  I'attribut  de  la  grandeur.  A  ce 
"  titre,  nous  croyons  le  d^bat  fecile  k  pr^ciser,  et  nos  conclusions  ne 
^^  se  feront  pas  attendre. 

"  *  Le  Tribunal  est-il  competent  pour  statuer  entre  M.  Solon  et 
"  S.  A.  M^h6met-Ali  ? 

'<  ^  Et  d'abord,  sur  quel  point  s'agite  la  question  de  competence? 
"  II  semblerait,  k  entendre  I'une  des  parties,  qu'elle  vous  demande 
"  simplement  k  faire  un  acte  conservatoire  ou  k  saisir  en  vertu  d'un 
"  litre  depuis  longtemps  pass^  en  force  de  chose  jug^e.  On  vous 
"  cite  des  auteurs  qui  ont  reconnu  saisissables  les  biens  de  toute 
"  nature  appartenant  m^rae  a  des  souverains  sur  un  sol  etranger. 

"  *  Mais  la  difficult^  n'est  pas  1^ :  ce  que  Ton  vous  demande,  c'est 
*'  ce  titre  meme  qui  manque  k  M.  Solon;  c'est  la  condamnation 
^'  dont  il  a  besoin  pour  agir  contre  son  adversaire ;  c'est  la  consd- 
^'  oration  du  fond  m^me  de  son  droit,  sans  en  appr^er  les  limites. 
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"  *  Bt  c'est  ici  que  se  pr^ntent  deux  graves  questions  pr^judi- 
^'  cielles,  tiroes,  la  premiere  de  la  quality  de  Tune  des  parties,  la 
*'  seconde  de  la  nature  du  contrat. 

"  *  Sur  la  premiere  question,  celle'de  souverainet^,  elle  a  ^t^  d^- 
'^  battue  par  le  d^fenseur  de  M^h^met-AIi,  avec  Tautorit^  de  cette 
^'  Yoix  grave  et  s^v^re  qui  se  pr^te  si  bien  aux  grandes  consid^ra- 
"  lions  d'ordre  public.  Nous  nous  en  r^f^rons  sur  ce  point  k  ce  qui 
^'  a  ^t^  dit,  ne  voulant  pas  Taf^blir  en  le  r^p^tant.  Nous  ajoutons 
'^  seulement  que  M.  Solon  a  rendu  Targumentation  plus  puissante 
''  contre  lui  en  reconnaissant  qu^il  avait  traits  avec  le  vice-roi 
^^  d'Egjpte  en  m^me  temps  qu'avec  M6h^met-Ali,  avec  le  prince 
^'  souverain,  inseparable,  selon  lui,  du  simple  particulier,  et  pour 
"  tout  dire  en  un  mot,  la  nature  des  institutions  qui  r^gissent  I'Orient 
"  rendait  cette  confusion  inevitable,  car  Ih  tous  les  pouvoirs  repo- 
'<  sent  dans  ime  seule  main,  et  c*est  Ik  qu'il  est  encore  permis  aux 
"  princes  de  dire :  L^Etat^  c'est  mot, 

"  '  La  nature  du  contrat  ne  r^siste  pas  moins  k  la  competence,  car 
"  M.  Solon  n'a  pas  fait  un  marche,  U  a  accept^  une  fonction  pu- 
"  blique ;  il  s'est  mis  au  service  d'une  puissance :  il  ne  relive  que 
'^  d*elle  seule,  quant  k  la  remuneration  qu*elle  a  pu  lui  accorder. 

*^ '  £t  voyez.  Messieurs,  combien  ceci  est  frappant !  Supposez  un 
'^  Fran^ais  acceptant  des  fonctions  du  prince  en  France,  Ik  oh 
'*  vous  avez,  comme  on  dit,  plenitude  de  juridlction,  est-ce  k  vous 
'*  que  ce  fonctionnaire  viendrait  demander  le  r^glement  de  son  bono- 
''  rable  salaire?  Non,  une  autre  juridiction  devrait  ^tre  saisie.  Eh 
"  quoi  I  alors  que  la  fonction  relive  d'un  prince  etranger,  libre, 
''  independant,  alors  que  la  difficulte  grandit  de  toute  la  puissance 
«  d'une  question  de  droit  international,  c'est  k  votre  barre  que  le 
'^  fonctionnaire  etranger  trainerait  une  souverainete  etrang^re  I 

**  *  Cela  est  impossible. 

'^  ^  Si  M.  Solon  pretendait  qu'il  a  fait  un  marche  et  non  pas  accepte 
"  une  fonction,  nous  lui  repondrions  avec  une  lettre  adressee  par  lui 
^^  a  M.  le  garde-des-sceaux  de  France,  lettre  par  laquelle  "  au 
"  moment,"  dit-il,  '*  d'accepter  une  fonction  k  retranger  il  en  demande 
^'  I'autorisatlon  k  son  gonvemement  naturel,  afin  de  ne  pas  perdre 
"  sa  qualite  de  Fran9ais." 

"  '  La  question  ainsi  precisee.  Messieurs,  nous  ne  croyons  pas 
*<  devoir  akrmer  vos  esprits  par  un  aper9U  des  graves  difficultes,  des 
"  complications  de  toute  nature  que  pourrait  entratner  I'execution 
^'  de  votre  jugement,  s'il  etait  favorable  aux  voeux  du  demandeur. 
"  Ges  difficultes  sont  d'une  telle  nature,  cependant,  qu'elles  ont  pese 
*'  pour  beaucoup  dans  la  fixation  de  la  jurisprudence  qui,  pour  le 
<<  dire  en  passant,  est  k  peu  pr^s  unanime  et  constante  daus  le 
"  sens  des  principes  que  nous  defendons.  C'est  quelque  chose, 
*^  en  effet,  dans  le  doute,  que  cet  adage :  ScUna  populi,  suprema 
"  lex  esto  ! ' 

"  M.  Tavocat  du  Roi  &it  remarquer  en  peu  de  mots  qu'en  agitant 
'^  longuement  la  question  de  sayoir  si  S.  A.  etait  ou  non  un  souve- 
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'<  rain  ind^pendant^  on  n'a  h\t  tout  an  plus  que  recnler  la  difficult^. 
''  £n  effet,  en  supposant  que  le  vice-roi  relevftt  de  la  Porte,  ponr  la 
'^  ratification  du  contrat  dont  il  a'agit,  cette  ratification  a  ea  lieu 
'^  tacitement,  et,  en  tons  cas,  le  proems  eugag^  contre  la  Porte  elle- 
"  m6me  n'en  serait  peut-^tre  que  plus  difficile. 

"  *  Messieurs,'  dit  en  tenninant  M.  Tayocat  du  Roi,  '  puisque  Fan  a 
''  beaucoup  ^ley6  ce  d^bat,  puisque  Ton  a  era  devoir  de  parti  et 
''  d^autre  appr^cier  d^une  mani^re  bien  difil^rente  Tattitude  et  lee 
'*  droits  de  Tfigypte  envers  les  nationaux  Fran9ai8,  qu'il  nous  edt 
'*  permis  de  ne  pas  rester  tout  k  Mi  Stranger  k  ces  appr^iations. 
^'  II  est  digne  de  la  magistrature  Fran9aise  de  rendre  hommag^  k 
'^  un  prince  qui  vient  apprendre  en  France  k  gouveraer  lea  hommea 
*'  selon  la  loi,  qui  vient  demander  k  la  France  de  combler  Tabime 
"  qui  s^pare  encore  TOrient  de  TOccident,  la  barbaric  de  la  civili- 
'^  sation,  le  despotisme  de  la  liberty,  Parbitraire  de  la  l^aiit^.  £t 
"  vous  ne  voudrez  pas,  Messieurs,  que  ce  prince  qui  s'est  montre 
''  plein  d'admiration  pour  vos  lois,  parce  qu'elles  sont  ^ales  pour 
*'  tons,  puisse  croire  qu'il  s'est  tromp^,  eit  que  vos  lois,  en  respectant 
*^  la  liberty  des  individus,  se  plaisent  k  violer  Tind^pendance  des 
"  nations  et  la  souverainete  des  princes.' 

"  Le  Tribunal,  conform^ment  k  ces  conclusions,  a  rendu  le  juge- 
"  ment  dont  voici  le  texte : — 

'^  ^  Attendu  que  selon  les  principes  du  droit  des  gens,  les  Tribu- 
"  naux  Fran9ais  n'ont  pas  juridiction  sur  les  gouvememens  Strangers, 
''  k  moins  qu'il  ne  s'agisse  d'une  action  k  Toccasion  d'un  immeuble 
"  po8sed6  par  eux  en  France  comme  particulier,  ce  qui  emporte 
^'  attribution  territoriale  et  execution ; 

^'  '  Attendu  qu'eD  matiere  de  d^linatoire  le  juge  doit  avant  tout 
'^  consulter  les  termes  de  la  demande ; 

"  ^  Attendu  que  Taction  de  Solon  est  une  action  personnelle  qa*il 
'^  motive  sur  un  pr^tendu  engagement,  dont  la  rupture  lui  aurait 
"  caus6  un  prejudice ; 

^^  '  Attendu  que  toutes  les  expressions  de  la  demande  lui  donnent 
"  le  caract^re  personnel  et  r^v^lent  qu'elle  est  dirig^e  contre  le 
"  gouvernement  Egyptien,  et  non  contre  un  particulier ; 

"  ^  Attendu  que  pour  appr^cier  cette  demande,  il  ne  iaudrait  pas 
*^  examiner  un  acte  particulier  ayant  pour  cause  un  int^t  prive ; 
*^  mais  un  acte  administratif  et  gouvernemental,  intervenu  entre  un 
^'  gouvernement  et  un  fonctionnaire,  auquel  il  a  6t&  conform  un  em- 
'^  ploi  et  une  mission  dont  le  demandeiu:  a  dd  peser  les  cons^uences 
^'  qu'il  serait  en  outre  n^ces^aire  de  rechercher  les  causes  de  la 
"  rupture  qui  motive  Taction ;  que  de  pareilles  appreciations  ne 
"  sauraient  appartenir  k  la  juridiction  Fran9aiBe. 

"  *  Attendu  que  la  demande  ne  tend  pas  seulement  a  fiiire  vali- 
*^  der  des  saisies-arr^ts  pratiqu^es  sur  des  marchandises  appartenant 
"  soit  au  gouvernement  £gyptien,  soit  k  M^h^met-Ali  personnelle- 
*'  ment,  mais  d'abord  et  avant  tout,  pr^judiciellement,  k  obtenir 
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''  contre  ce  gouyernement  la  somme  de  100,000  francs  de  dom- 
<<  mages-int^r^ts. 

"  '  Revolt  S.  A.  M^h^met-Ali  oppoaant  an  jugement  rendu  par 
"  d6£aat,  le  25  Aoi^t  1846,  et  fiiisant  droit,  declare  ledit  jugement 
"  non  avenu ; 

«  <  Se  d^cJare  incompetent  sur  la  demande  introduite  par  M. 
''  Solon,  et  le  oondamne  aux  d^pens.'  " 


APPENDIX  v.— Part  VL,  Chap.  II.,  Page  163. 

BIGHTS  OF  AMBASSADORS. 


No.  1. 


"  An  Act  far  preserving  the  Privileges  of  Ambassadors^  and  other 
"  publick  Ministers  of  Foreign  Princes  and  States  (a). 

"  Whereas  several  turbulent  and  disorderly  persons  having  in  a 
"  most  outragious  manner  insulted  the  person  of  His  Excellency 
"  Andrew  Artemonowitz  Mattueof,  Ambassador  Extraordinary  of 
"  His  Czarish  Majesty,  Emperor  of  Great  Russia,  Her  Majesties 
"  good  friend  and  ally,  by  arresting  him,  and  taking  him  by  violence 
**  out  of  his  coach  in  the  publick  street,  and  detaining  him  in  custody 
^^  for  several  hours,  in  contempt  of  the  protection  granted  by  Her 
"  Majesty,  contrary  to  the  law  of  nations,  and  in  prejudice  of  the 
"  rights  and  privileges  which  ambassadors  and  other  publick  mini- 
"  sters,  authorized  and  received  as  such,  have  at  all  times  been  thereby 
"  possessed  of,  and  ought  to  be  kept  sacred  and  inviolable ;  be  it 
"  therefore  declared  by  the  Queen's  most  excellent  Majesty,  by  and 
"  with  the  advice  and  consent  of  the  lor^ls  spiritual  and  temporal, 
^'  and  commons,  in  Parliament  assembled,  and  by  the  authority  of 
^'  the  same,  That  all  actions  and  suits,  ^rits,  and  processes  com- 
^^  menced,  sued,  or  prosecuted  against  the  said  ambassador,  by  any 
"  person  or  persons  whatsoever,  and  all  bail  bond^  given  by  the  said 
''  ambassador,  or  any  other  person  or  persons  on  his  behalf,  and  all 
"  recognizances  of  bail  given  or  acknowledged  in  any  such  action  or 
**  suit,  and  all  proceedings  upon  or  by  pretext  or  colour  of  any  such 
"  action  or  suit,  writ  or  process,  and  all  judgements  had  thereupon, 
**  are  utterly  null  and  void,  and  shall  be  deemed  and  adjudged  to 
^'  be  utterly  null  and  void,  to  all  intents,  constructions,  and  purposes 
"  whatsoever. 


(a)  7  Anne,  cap.  12. 
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'^  II.  And  be  it  enacted  by  the  anthorify  aforesaid,  that  all  entries, 
"  proceedings,  and  records  against  the  said  ambassador,  or  his  bail, 
<*  shall  be  vacated  and  cancelled. 

"  III.  And  to  prevent  the  hke  insolences  for  the  future,  be  it 
"  ftirther  declared  by  the  authority  aforesaid,  that  all  writs  and  pro- 
"  cesses  that  shall  at  any  time  hereafter  be  sued  forth  or  prc^ecuted, 
"  whereby  the  person  of  any  ambassador,  or  other  publick  minister 
'*  of  any  foreign  Prince  or  State,  authorized  and  received  as  such  bj 
'^  Her  Majesty,  her  heirs  or  successors,  or  the  domestick,  or  domeatiij: 
'*  servant  of  any  such  ambassador,  or  other  publick  minister,  may  be 
'^  arrested  or  imprisoned,  or  his  or  their  goods  or  chattels  may  be 
"  distrained,  seized,  or  attached,  shall  be  deemed  and  adjudged  to  be 
^'  utterly  null  and  void  to  all  intents,  constructions,  and  purposes 
"  whatsoever. 

**  IV.  And  be  it  further  enacted  by  the  authority  aforesaid,  thst 
"  in  case  any  person  or  persons  shall  presume  to  sue  forth  or  pro- 
"  secute  any  such  writ  or  process,  such  person  and  persons,  and  all 
'^  attorneys  and  sollicitors  prosecuting  and  soliiciting  in  such  case, 
'^  and  all  officers  executing  any  such  writ  or  process,  being  thereof 
<'  convicted,  by  the  confession  of  the  party,  or  by  the  oath  of  one  or 
"  more  credible  witness  or  witnesses,  before  the  Lord  Chancellor,  or 
'^  Lord  Keeper  of  the  Great  Seal  of  Great  Britain,  the  Chief  Justice 
"  of  the  Court  of  Queen's  Bench,  the  Chief  Justice  of  the  Court  of 
*^  Common  Pleas  for  the  time  being,  or  any  two  of  them,  shall  be 
"  deemed  violaters  of  the  laws  of  nations,  and  disturbers  of  the 
^^  publick  repose,  and  shall  suffer  such  pains,  penalties,  and  corporal 
'^  punishment,  as  the  said  Lord  Chancellor,  Lord  Keeper,  and  the 
^*  said  Chief  Justices,  or  any  two  of  them,  shall  judge  fit  to  be  im- 
^*  posed  and  inflicted. 

"  V.  Provided,  and  be  it  declared,  that  no  merchant  or  other 
"  trader  whatsoever,  within  the  description  of  any  of  the  statutes 
*'  against  bankrupts,  who  hath  or  shall  put  himself  into  the  service 
'^  of  any  such  ambassador  or  publick  minister,  shall  have  or  take 
"  any  manner  of  benefit  by  this  Act. 

'^  VI.  And  that  no  person  shall  be  proceeded  against  as  having 
^^  arrested  the  servant  of  an  ambassador  or  publick  minister,  by 
"  virtue  of  this  Act,  unless  the  name  of  such  servant  be  first  regis- 
^'  tred  in  the  ofiice  of  one  of  the  principal  secretaries  of  state,  and 
'^  by  such  secretary  transmitted  to  the  sheriffs  of  London  and 
"  Middlesex  for  the  time  being,  or  their  under  sheriffs  or  deputies, 
^^  who  shall,  upon  the  receipt  thereof,  hang  up  the  pame  in  some 
^^  publick  place  in  their  ofiices,  whereto  all  persons  may  resort,  and 
"  take  copies  thereof  without  fee  or  reward. 

"  VII.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
"  this  Act  shall  be  taken  and  allowed  in  aU  Courts  within  this  king- 
^'  dom  as  a  publick  Act ;  and  that  all  Judges  and  Justices  shall  take 
"  notice  of  it  without  special  pleading ;  and  all  sherifis,  bailiffs,  and 
'*  other  officers  and  ministers  of  justice,  concerned  in  the  execution 
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^  ^  of  process,  are  hereby  required  to  have  regard  to  this  Act,  as  they 
"  will  answer  the  contrary  at  their  peril.*' 


No.  2. 


Memoir  of  the  French  Minister  (1772)  on  the  Privileges  of 
Ambassadors, 

"no.  III. 

''  Memoirs  que  le  Mimstre  de  France  fit  remettre  aux  Ambassadeurs 
et  Ministres  strangers  residant  it  Paris^  en  Fevrier  1772  (J). 

"  '  L'lMMUNiT^  des  ambassadeurs  et  autres  ministres  publics,  est 
"  fondle  sur  deux  principes :  (1 )  sur  la  dignitd  du  caractere  re- 
"  presentatif  auquel  ils  participent  plus  ou  moins;  (2)  sur  la  con- 
"  vention  tacite  qui  results  de  ce  qu^en  admettant  un  ministre 
"  etranger,  on  reconnait  les  droits  que  Vusage^  ou^  si  Von  veut^  le 
"  droit  des  gens  lui  accords, 

"  ^  Le  droit  de  representation  les  autorise  k  jouir,  dans  une  mesure 
"  d^termin^e,  des  prerogatives  de  leurs  maitres.  En  vertu  de  la 
"  convention  tacite,  ou,  ce  qui  est  Ja  m^me  chose,  en  vertu  du 
"  droit  des  gens,  ils  peuvent  exiger  qu'on  ne  fasse  rien  qui  les 
"  trouble  dans  leurs  fonctions  publiques. 

"  ^  L'exemption  de  la  juridiction  ordinaire,  qu'on  appelle  propre- 
"  ment  immunite,  d^coule  naturellement  de  ce  double  principe. 
"  Mais  rimmimite  n*est  point  illimitee ;  elle  ne  pent  s'^tendre  qu'en 
"  proportion  des  motifs  qui  lui  servent  de  base. 

"  '  II  r^sulte  de  \h,  (1)  qu*un  ministre  public  ne  pent  en  jouir 
"  qu^autant  que  son  mattre  enjouirait  lui-mime; 

"  *  (2)  Qu^il  ne  peut  en  jouir  dans  le  cas  ou  la  convention  tacite 
"  entre  les  deux  souverains  vient  a  cesser, 

"  '  Pour  edaircir  cea  maximes  par  des  exemples  analogues  k 
"  I'objet  de  ces  observations,  on  remarquera : 

"  ^  (1)  Qu'il  est  constant  qu'un  ministre  perd  son  immunity,  et 
"  se  rend  sujet  k  la  juridiction  locale,  lorsqu'il  se  livre  a  des 
"  manoeuvres  qui  peuvent  etre  regard^es  corame  crime  d'Htat,  et 
"  qui  troublent  la  s^curite  publique.  L'exemple  du  Prince  de 
^^  Cellamare  constate  ces  maximes  k  cet  ^gard. 

"  ^  (2)  L'immunite  ne  peut  avoir  d'autre  effet  que  d'^carter  tout 
"  ce  qui  pourrait  empecher  le  ministre  public  de  vaquer  k  ses 
"  fonctions. 

"  ^  De  Ik,  il  resulte  que  la  personne  seule  du  ministre  jouit  de 
"  rimmunite,  et  que  ses  biens  pouvant  Stre  attaqu^s  sans  interrom- 


(6)  De  Martens,  Causes  C4Uhres,  t.  ii.  p.  112. 
VOL.   II.  Q  Q 
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''  pre  868  fonctioDS,  ioti8  ceux  qu^un  ministre  poee^e  dana  le  pajf 
^*  oil  il  est  accr^it^,  sont  soumis  k  la  puifnoice  tenitoriale,  et 
"  c'est  par  line  suite  de  ce  principe,  qn'ime  maison  on  une  rente 
"  qu'un  minifitre  Stranger  poes^erait  en  France,  seraient  sojettes 
"  auz  xn^mes  lois  que  lea  autres  heritages ; 

'<  <  (3)  La  convention  tacite  sur  laquelle  rimmunit^  ae  fonde. 
''  ceaae  loraque  le  miniatre  ae  aoumet  formellement  a  I'autorite 
**  locale,  en  contractant  par-devant  un  notaire,  c^eat-ii-dire  en  in- 
"  Yoquant  I'autorite  civile  du  pay  a  qu'il  habite. 

«  <  Wicquefort  qui,  de  toua  lea  auteura,  eat  le  plus  z^e  pour  k 
'*  defense  du  droit  dea  ministrea  publica,  et  qui  ffj  livrait  arec 
'^  d'autant  plua  de  chaleur  qu'il  d^fendait  aa  propre  cause,  oonyicDt 
"  de  ce  principe  et  avoue : 

"  *  Que  tea  amhassadeurs  peuvent  iire  forces  de  remplir  Its  eoa- 
<'  tratB  quHU  cnt  posers  par-devant  notairey  et  qu*on  peut  saisir 
''  levrs  meubles  pour  prix  de  layer  des  maisanSj  dant  les  hau 
"  auraient  ete  passes  de  cette  manihe.    (T.  I.  p.  416.) 

"  '  (4)  L'inimunite  ^tant  fondle  but  une  convention,  et  tout  ccm- 
'^  vention  6tant  r^iproque,  le  miniatre  public  perd  aon  privilege, 
''  lorequ'il  en  abuse  centre  lea  intentiona  conatantea  de  deux  son- 
"  veraina. 

'<  ^  G'eat  par  cette  raieon  qu'un  minietre  public  ne  peut  pas  se 
"  pr^valoir  de  aon  privilege  pour  ae  diapenaer  de  payer  lea  dettes 
"  qu'il  peut  avoir  contract^ea  dana  lea  paya  oti  il  r^de : 

"  V(l)  Parce  que  Tintention  de  aon  maitre  ne  peut  point  itre 
'^  qu'il  viole  la  premiere  loi  de  la  juatice  naturelle,  qui  est  ante- 
"  rieure  aux  privil^gea  du  droit  dea  gena ; 

"  *  (2)  Parce  qu'aucun  aouverain  ne  veut,  ni  ne  peut  vouloir  que 
<<  cea  pr^rogativea  toument  au  detriment  de  aea  sujets,  et  que 
<<  le  caract^re  public  devienne  pour  eux  un  piege  et  un  sujet  de 
"  mine ; 

<'  '  (3)  On  pourrait  aaiair  lea  biena  mobiliera  du  prince  m^me  que 
^<  Ic  ministre  repr^aente,  a'il  en  poaa^ait  aoua  notre  juridictioD ; 
"  de  quel  droit  lea  biena  du  miniatre  aeraient-ila  done  exceptea  de 
"  cette  r^gle  ? 

*^  '  (4)  L'immunite  du  miniatre  public  conaiate  eeaentieliement  a 
'^  le  faire  consid^rer  comme  a'il  continuait  a  r^aider  dana  les  fStats 
"  de  son  niattre. 

"  *  Eien  n'emp^che  done  d*employer  via-^-via  de  lui  lea  moyens 
'^  de  droit  dent  on  userait  s'il  se  trouvait  dana  le  lieu  de  sen 
"  domicile  ordinaire. 

"  <  (5)  H  en  r^Bulte  qu'on  peut  le  sommer  d'une  maniere  legale, 
<^  de  patisfaire  k  sea  engagemena  et  de  payer  sea  dettes,  et 
"  Bynkershoth  decide  formellement,  p.  186,  que  ce  rCest  pas  peu 
"  respecter  la  maison  d'vn  mnbassadeur  que  d'y  envoyer  des 
"  officiers  de  justice^  pour  signifier  ce  dont  il  est  besoin  de  doftner 
"  connaissance  a  Vambassadeur. 

"  <  (6)  Le  privilege  des  ambasaadeura  ne  regarde  que  les  biens 
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"  qu'ila  poseMent  comme  ambassadeurs,  et  sans  lesquels  ils  ne 
^*  pourraieiit  exercer  les  fonctdons  de  leur  emploi. 

"  *  Bynkerskoek,  p.  168  et  172,  et  Barheyrac,  p.  178,  sont  de  cet 
'<  avis,  et  la  cour  de  HoUande  a  adopts  cette  base  dans  Tajotime- 
"  ment  qu'elle  fit  signifier  en  1721  k  Tenvoy^  de  HolsteiD,  aprea 
"  avoir  accorde  saisie  de  totis  see  biens  et  effete,  autree  que  meubles 
"  et  equipages,  et  autres  choses  appartenantes  a  son  caractere  de 
"  ministre. — Ce  sont  les  termes  de  la  Cour  de  HoUande  du  21 
«  F^vrier  1721. 

"  *  Ces  conaid^iationB  jnstifient  snflSsamment  lar^gle  quie8tre9ue 
"  dans  toutes  les  cours,  qu'un  ministre  public  ne  doit  point  partir 
"  d^un  pays  sans  avoir  satis&it  ses  cr^anciers. 

"  *  Lorsqu'un  ministre  manque  a  ce  devoir,  quelle  est  la  conduite 
"  k  tenir  P  c'est  la  seule  question  essentielJe  que  la  mati^re  puisse 
*'  feire  naitre.  Bile  doit  se  decider  par  un  usage  conforme  aux 
"  diff^rentes  maximes  qu'on  a  ^tablies  ci-dessus. 

**  *  On  ne  parlera  point  de  TAngleterre,  oh.  I'esprit  de  la  l^sla- 
"  tion,  born^  k  la  lettre  de  la  loi,  n'admet  point  de  convention 
"  tacite,  ni  de  pr^somption,  et  oi!i  le  danger  d'une  loi  positive  dans 
"  une  matike  aussi  delicate,  a  jusqu'ici  emp^h^  de  fixer  l^gale- 
"  ment  les  prerogatives  des  ministres  publics. 

"  *  Dans  toutes  les  autres  cours,  la  jurisprudence  parait  k  peu 
"  pr^s  ^gale,  les  proc^d^s  seuls  peuvent  diff^rer. 

"  *  A  Vienne,  le  mar^halat  de  Tempire  s'arroge,  sur  tout  ce  qui 
"  ne  tient  pas  k  la  personne  de  Tambassadeur  et  k'  ses  fonctions, 
"une  juridiction  proprement  dite,  dans  une  ^tendue  qu'on  a  quel- 
"  quefois  envisag^e  difficile  k  concilier  avec  les  maximes  g^n^rale- 
"  ment  re9ues.  Ce  tribunal  veiUe  d'une  mani^re  particuli^re  sur 
"  le  paiement  des  dettes  contzact^es  par  les  ambassadeurs,  surtout 
'^  au  moment  le  leur  depart. 

"  *  On  en  a  vu  Texemple,  en  1764,  dans  la  personne  de  M.  le 
"  Comte  de  Czernicheff,  ambassadeur  de  Bussie,  dont  les  effets 
"  furent  arr^t^s  jusqu'^  ce  que  le  Prince  de  Liechtenstein  se  fut 
*'  rendu  sa  caution. 

"  *  En  Bttssie  \m  ministre  public  est  assujetti  k  annoncer  son  d^- 
"  part  par  trois  publications.  On  y  arr^ta  les  eniims,  les  papiers 
''  et  les  effets  de  M.  de  Bausset,  ambassadeur  de  France,  jusqu'^ 
^'  ce  que  le  roi  eut  &it  son  affaire  des  dettes  que  ce  ministre  avait 
"  contract^es. 

"  '  A  la  Hai/e,  le  conseil  de  HoUande  s'arroge  ime  juridiction 
'<  proprement  dite  dans  les  Etats  oh  les  int^r^ts  des  sujets  se  trou- 
"  vent  compromis. 

"  *En  1688  un  exploit  fut  signifi^  k  un  ambassadeur  d'Espagne 
"  en  personne,  qui  en  porta  des  plaintes  {Bynkershoek,  p.  188) ; 
"  les  Etats  jug^rent  qu'elles  ^taient  fond^s  en  ce  qu*il  n'aurait 
"  fallu  remettre  Texploit  qu'aux  gens  de  Tambassadeur. 

"  *  A  Berlin,  en  1723,  le  Baron  de  Posse,  ministre  de  Su^de,  fat 

Q  Q  2 


396  APPENDIX   V 

"  nrr6t^  et  gard^,  parce  qu'il  refosait  de  payer  un  selliery  malgr^ 
^<  lea  avertissemena  r^iter^s  du  magistrat. 

'^  '  A  TuriUj  le  carroase  d^un  ambassadeur  d^Espagne  fut  arrete 
"  sous  le  r^gne  d'EMMANUEL.  La  cour  de  Turin  se  discolpa  i  la 
"  v^rit^  de  cette  violence;  maia  personne  ne  r^clama  contre  les 
^'  procedures  qui  avaient  ^t^  faites  pour  condamner  Tambassadeur 
"  it  payer  ses  dettes. 

"  ^  Ces  exemples  paraifisent  suffire  pour  etablir  en  principe  qa'aa 
*'  ministre  Stranger  pent  ^tre  contraint  k  payer  sea  dettes.  Us 
"  constatent  m^me  I'extension  qu'on  a  quelquefois  donnee  an  droit 
^'  de  coaction. 

''  '  On  a  aoutenu  qu'il  suifiaait  d*avertir  le  ministre  de  payer  ses 
<<  dettes  pour  justifier,  en  cas  de  refus,  lea  voies  judiciaires  et  meme 
'*  la  aaiaie  dea  effeta. 

'^  ^  GrotiuSj  liv.  ii.  chap*  18.  dit :  que  si  un  ambctssadeur  a 
"  contracte  des  dettes  et  quHl  fCait  point  d'immeubles  dans  le  pay»^ 
"  il  faut  lui  dire  honnStement  de  payer ;  u^il  le  refusait,  on  s*€idrti' 
"  serait  a  son  mattrej  apres  quoi  on  en  viendrait  aux  voies  que  Vot* 
"  prend  contre  les  debiteurs  qui  sont  d*une  autre  juridiction. 

"  *  Or  ces  voies  aont  lea  procedures  legalea  qui  tombent  eur  les 
'*  biens  de  Fambafsadeur,  autrea  que  cenx  qui  sont  immediatement 
"  n^cessaires  k  Texercice  de  ses  fonctiona,  ainai  qu'on  Ta   d^ji 
"  observ6. 

"  *  L'opinion  la  plus  mod^rie  est,  qu*il  convient  dans  tons  Ics 
'^  cas  de  s'abstenir,  autant  qu'il  est  possible,  de  donner  atteinte  a 
"  la  decence  qui  doit  environner  le  caract^re  public ;  mais  le 
"  souverain  est  autorise  k  employer  Tesp^ce  de  coaction  qui  ii'em> 
"  porte  aucun  trouble  dans  ses  fonctions,  et  qui  consiste  a  inter- 
"  dire  k  Tambaasadeur  la  aortie  du  pays,  avant  qu'il  ait  aatisfiut  a 
"  ses  engagemens. 

"  *  C'est  dans  ce  sens  que  Bynhershoeh  conseille  d'employer  con- 
^'  tre  les  ambassadeurs  des  actions  qui  em  portent  plus  une  defense 
"  qu'ime  ordre  de  faire  telle  ou  telle  chose.  Ce  n'est  alors  qu'une 
"  simple  defense,  et  personne  n'oserait  soutenir  qu'il  soit  illicite 
"  de  se  d^fendre  contre  un  ambassadeur,  qui  ne  doit  pas  troubler 
''  les  habitans  en  usant  de  violence  et  emportant  ce  qui  appartient 
"  a  autrui. 

"  *  Cette  maxime  est  encore  plus  de  saison,  lorsque  des  circon- 
"  stances  particuli^res  et  tiggravantes  chargent  le  ministre  du  re- 
"  proche  de  mauvaise  foi  et  de  manoeuvres  i  epr^hensibles. 

"  *  Lorsqu'il  viole  lui-m^me  ainsi  la  sainiet^  de  son  caract^re  et 
"  la  securite  publique,  il  ne  pent  point  exiger  que  d*autres  le  re- 
"  spectent. 

"  *  Pour  appliquer  ces  maximes  au  caa  particulier  de  M.  le  Baron 

"  de  Wrech,  ministre  pl^nipotentiaire   du  Landgrave    de  Heaee- 

<<  Cassel,  il  suffit  de  rappeler  sa  conduite  depuis  eon  arriv^  k  Paris, 

"  et  surtout  depuis  huit  mois. 

"  *  Lea  voies  indecentes  qu'il  avait  adoptees  pour  se  procurer  de 
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**  I'argent  ayant  et6  supprim^es,  il  s'est  liyr6  k  toutes  sortes  de 
''  matKBurres,  que  les  m^nagemens  qu'on  a  pour  son  caractere 
"  erapechent  de  caract^riser. 

^'  '  On  se  contentera  de  remarquer,  que  tout  conduit  k  penser  que 
"  ce  ministre  a  form6  le  dessein  de  frustrer  ses  creanciers  en 
"  fiortant  du  royaume ;  et  cette  circonstance  suffit  pour  autoriser 
"  a  prendre  contre  lui  les  m^mes  mesures  qu'on  prendrait,  s'il  dtait 
"  effectivement  sorti  du  royaume,  apr^s  avoir  depos6  son  caractere 
"  par  la  remise  de  ses  lettres  de  rappel. 

"  *  Le  ministere  des  affaires  ^trangeres  Ta  fait  exhorter  par  le 
"  magistrat  charg^  de  la  police,  et  Ta  exhorte  lui-meme,  a  faire 
'*  honneur  k  ses  engagemens. 

"  *  Des  lors  les  poursuites  qu'on  pouvait  faire  contre  lui  deve- 
"  naient  legitimes,  pourvu  qu*elles  ne  passassent  pas  les  bornes 
'^  indiqu^es  plus  haut. 

"  *  Le  Marquis  de  Bezons  se,  trourait  m6me  dans  un  cas  plus 
"  particulier;  le  Baron  de  Wrech  avait  contract^  avec  lui  par  6crit ; 
"  il  avait  promis  de  fournir  caution  bourgeoise  pour  Tex^cution  du 
*^  bail  de  la  maison.  Le  Baron  de  Wrech  avait  done  contractd 
"  Tengagement  d'assujettir  indirectement  cette  execution  k  la  juri- 
^*  diction  territcriale  dans  la  personne  de  sa  caution.  II  est  vrai 
"  qu'il  n'a  pas  jug6  k  propos  de  remplir  cette  obligation;  mais 
'^  comme  il  est  assur^ment  le  garant  de  son  propre  fait,  le  Marquis 
"  de  Bezons  pouvait,  selon  les  regies  de  requit6  et  du  bon  sens, 
"  s'en  prendre  k  lui-m^me ;  et  il  ne  peut-^tre  admis  k  se  faire  ,un 
^^  titre  de  la  mauvaise  foi  m^me  qui  caract^rise  le  refus  d'exccuter 
"  cette  clause  de  la  convention. 

^*  '  C'est  d'apr^s  ces  considerations  que,  sur  les  plaintes  multi- 
"  plic^es  des  creanciers  du  Baron  de  Wrech,  le  ministre  des  affaires 
"  etrangeres  crut  devoir  suspendre  rexp6dition  du  passe  port  que  ce 
"  ministre  demanda  pour  sortir  du  royaume,  en  all6guant  des 
**  ordres  du  Landgrave  son  maitre,  jusqu'^  ce  que  les  iDtentions  de 
^^  ce  prince  fussent  connues  par  le  canal  du  ministre  qui  rdside  de 
*'  la  part  du  roi  aupr^s  de  lui. 

"  *  II  permit  en  memo  temps  au  Marquis  de  Bezons  de  faire 
"  valoir  ses  droits  par  les  voies  16galef«,  et  il  en  prevint  le  Baron  de 
"  Wrech. 

^*  ^  Ce  ministre  s'6tant  neanmoins  plaint  qu*on  s'etait  prevalu  de 
"  cette  permission  pour  forcer  sa  porte,  pour  lui  signifier  Texploit 
"  de  la  vente  de  ses  meubles,  et  tout  acte  de  violence  devant  etre 
'^  banni  des  precedes  en  pareil  cas,  on  n'a  pu  s'empecher  de  bl^mer 
"  cet  exces,  et  on  a  cru  devoir  suspendre  toute  poursuite  ulterieure. 
"  ^Mais,  afin  de  concilier  la  protection  que  le  roi  doit  k  ses  sujets, 
"  avec  lep  egards  dus  au  caractere  public,  et  afin  de  remplir  tous 
**  les  precedes  que  les  regies  du  droit  des  gens  peuvent  dieter,  Ic 
"  niiuistore  des  affaires  etrangeres  vient  de  de/erer  au  Landgrave 
"  lui-meme  la  conduite  de  son  ministre. 

"  *  Ce  prince  pourra  d'autant  moins  trouver  a  redire  k  la  conduite 
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<*  qui  a  ^t^  tenue  arec  son  ministre,  qu*uii  fait  r^ent  a  mis  en  evi- 
*'  dence  le  sentiment  qu*il  avait  lui-m^me  sur  rimmanit^.  H  fit 
"  en  eSet  emprisonner,  il  y  a  quatre  ou  cinq  ans,  le  Gomte  de 
"  Wartensleben,  ministre  de  Hollande,  pour  le  forcer  de  rendre 
"  compte  d^une  fondation  dont  il  ^tait  l'ex6cuteur.  L'entrepnse 
"  sur  la  personne  d^une  ministre  public  fut  k  la  v^rite  condamn^  ; 
'^  mais  les  fltats  g^n^rauz  ne  contest^ent  pas  la  juridiction  da 
"  Landgrave ;  et,  dans  le  cas  oil  se  trouve  le  Baron  de  Wrech,  les 
'<  principes  que  ce  prince  a  soutenus,  ne  lui  permettront  pas  de 
<^  soustraire  son  ministre  aux  mesures  capables  d^assurer  lea  droits 
"  des  sujets  du  roi,  ni  de  les  priver  du  seul  gage  qu'ils  aient  de 
"  I'ex^cution  de  leurs  conventions  avec  lui.' 

"  La  '  Gazette  de  France '  ayant  public  ce  m^moire  dans  une  de  ses 
"  feuilles,  le  Baron  de  Wrech  en  porta  plainte  au  Due  d'AigaiJlon ; 
^<  qui  toutefois  se  contenta  de  lui  faire  la  r^ponae  suivante. 

"no.  IV. 

"  Lettre  du  Due  cTAigutllon  au  Baron  de  Wrech,  mimetre  de  Hesse- 
Oasael  a  la  cour  de  France ;  du  23  Janvier  1772. 

^^  ^  Je  ne  perds  pas  un  moment.  Monsieur,  pour  r^pondre  k  la 
"  lettre  que  vous  m'avez  fait  Thonneur  de  m^^crire  le  22  de  ce  mois. 

"  *  C'eat  avec  une  peine  bien  vive  que  j'apprends  que  Ton  a  in- 
"  s^r^  dans  la  gazette  de  ,  .  ,  \m  ^crit  relatif  k  votre  position 
"  et  qui  vous  soit  injurieux.  J^  m'empresse,  Monsieur,  de  vons 
"  declarer  que  je  d^savoue  tout  ce  qu'on  pent  avoir  publi^  sur  cette 
'^  affaire,  qui  par  sa  nature  et  par  les  mesures  que  le  loi  a  juge  a 
"  propos  de  prendre  doit  Stre  tenue  secrete.  Je  ne  puis  done  qu'ap- 
''  plaudir  au  parti  que  vous  avez  pris  de  demander  justice  centre 
"  la  publicity  donn^e  k  cette  affaire,  et  vous  prior  d'agr^er  Passu- 
*'  ranee  de  ma  haute  consideration. 

"  *  Versailles,  le  23  F^vrier  1772. 

"  '  Le  Due  d'Aiguillon.' 

"  Ce  ne  fut  que  lorsque  le  Landgrave  de  Hesse-Cassel  eut  fait 
"  son  aflfeire  des  engagemens  pris  par  le  Baron  de  Wredi,  que 
"  celui-ci  obtint  ses  passeports,  et  put  quitter  Paris." 


No.  3. 

LAW  OP  UNITED  STATES  OF  NORTH   AMERICA   (c). 

"  §  1525.  Under  th6  confederation,  an  exclusive  power  was  given 
'*  to  Congress  of  '  sending  and  receiving  ambassadors.'    The  term 

(o)  Story  on  the  Constitution  of  the  United  States  ( Amer.  2nd  Edit ), 
vol,  ii.  pp.  366  et  seq. 
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'' '  ambassador/  strictly  construed,  (as  would  seem  to  be  required 
^'  by  the  second  artide  of  that  instrument,)  comprehends  the 
'*  highest  grade  only  of  public  ministers ;  and  excludes  those  grades 
"  which  the  United  States  would  be  most  likely  to  prefer  whenever 
'*  foreign  embassies  may  be  necessary.  But  under  no  latitude 
"  of  construction  could  the  term  *  ambassadors  *  comprehend 
"  consuls.  Yet  it  was  found  necessary  by  Congress  to  employ  the 
'^  inferior  grades  of  ministers,  and  to  send  and  receive  consuls. 
"  It  is  true,  that  the  mutual  appointment  of  consuls  might  have 
"  been  provided  for  by  treaty ;  and  where  no  treaty  existed,  Con- 
"  gress  might  perhaps  have  had  the  authority  under  the  ninth 
*^  article  of  the  confederation,  which  conferred  a  general  authority 
'^  to  appoint  officers  for  managing  the  general  affairs  of  the  United 
'^  States.  But  the  admission  of  foreign  consuls  into  the  United 
"  States,  when  not  stipulated  for  by  treaty,  was  nowhere  provided 
"  for.  The  whole  subject  was  full  of  embarrassment  and  constitu- 
"  tional  doubts ;  and  the  provision  in  the  Ck>nstitution,  extending 
'*  the  appointment  to  other  public  ministers  and  consuls,  as  well 
"  as  to  ambassadors,  is  a  decided  improvement  upon  the  Confedera- 
"  tion. 

"  §  1560.  The  next  section  of  the  second  article  is :  *  He  (the 
**  President)  shall  from  time  to  time  give  to  the  Congress  informa- 
''  tion  of  the  state  of  the  Union,  and  recommend  to  their  considera- 
"  tion  such  measures  as  he  shall  judge  necessary  and  expedient. 
"  He  may,  on  extraordinary  occasions,  convene  both  houses,  or 
"  either  of  them ;  and,  in  case  of  a  disagreement  between  them, 
^'  with  respect  to  the  time  of  adjournment,  he  may  adjourn  them 
^'  to  such  time  as  he  shall  think  proper.  He  shall  receive  ambas- 
"  sadors  and  other  public  ministers.  He  shall  take  care  that  the 
**  laws  be  faithfully  executed  ;  and  shall  commission  all  the  officers 
"  of  the  United  States.' 

"  §  1565.  The  next  power  is  to  receive  ambassadors  and  other 
*^  public  ministers.  This  has  been  already  incidentally  touched. 
"  A  similar  power  existed  under  the  Confederation ;  but  it  was 
'*  confined  to  receiving  '  ambassadors,'  which  word,  in  a  strict 
"  sense,  (as  has  been  already  stated,)  comprehends  the  highest 
"  grade  only  of  ministers,  and  not  those  of  an  inferior  character. 
"  The  policy  of  the  United  States  would  ordinarily  prefer  the 
"  employment  of  the  inferior  grades ;  and  therefore  the  description 
"  is  properly  enlarged,  so  as  to  include  all  classes  of  ministers.  Why 
"  the  receiving  of  consuls  was  not  also  expressly  mentioned,  as  the 
'^  appointment  of  them  is  in  the  preceding  clause,  is  not  easily  to 
'^  be  accounted  for,  especially  as  the  defect  of  the  Confederation 
^^  on  this  head  was  fully  understood.  Tlie  power,  however,  may 
'^  be  fairly  inferred  from  other  parts  of  the  Constitution ;  and  indeed 
'*  seems  a  general  incident  to  the  executive  authority.  It  has  con- 
*'  stantly  been  exercised  without  objection ;  and  foreign  consuls 
"  have  never  been  allowed  to  discharge  any  ftmctions  of   office 
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"  until  they  have  received  the  exequatur  of  the  President.  Consnl;', 
<<  indeed,  are  not  diplomatic  functionaries,  or  political  representatives, 
"  of  a  foreign  nation ;  but  are  treated  in  the  character  of  mere  com- 
"  mercial  agents. 

^'  §  1568.  As  incidents  to  the  power  to  receive  ambassadors  and 
"  foreign  ministers,  the  President  is  understood  to  possess  the  power 
^'  to  refuse  them,  and  to  dismiss  these  who,  having  been  received, 
"  become  obnoxious  to  censure,  or  unfit  to  be  allowed  the  privil^e, 
"  by  their  improper  conduct,  or  by  political  events.  YHiile,  however, 
"  they  are  permitted  to  remain  as  public  iunctionaries,  they  are 
**  entitled  to  all  the  immimities  and  rights  which  the  Law  of  Nations 
"  has  provided  at  once  for  their  dignity,  their  independence,  and 
"  their  inviolability. 

"  §  1569.  There  are  other  incidental  powers  belonging  to  the 
"  executive  department,  which  are  necessarily  implied  from  the 
'*  nature  of  the  fimctions  which  are  confided  to  it.  Amongst  these 
"  must  necessarily  be  included  the  power  to  perform  them  without 
"  any  obstruction  or  impediment  whatsoever.  The  President  can- 
'^  not,  therefore,  be  liable  to  arrest,  imprisonment,  or  detention, 
"  while  he  is  in  the  discharge  of  the  duties  of  his  oflice ;  and  for 
'*  this  purpose  his  person  must  be  deemed,  in  civil  cases  at  least, 
*^  to  possess  an  official  inviolability.  In  the  exercise  of  his  political 
"  powers  he  is  to  use  his  own  discretion,  and  is  accountable  only 
"  to  his  country  and  to  his  own  conscience.  His  decision  in  rela- 
*^  tion  to  these  powers  is  subject  to  no  control,  and  his  discretion, 
'^  when  exercised,  is  conclusive.  But  he  has  no  authority  to  con- 
'^  trol  other  officers  of  the  Government  in  relation  to  the  duties 
^'  imposed  upon  them  by  law,  in  cases  not  touching  his  political 
"  powers. 

"  §  1658.  The  next  clause  extends  the  judicial  power  *  to  all 
^'  cases  affecting  ambassadors,  other  public  ministers,  and  consuls.' 
'^  The  propriety  of  this  delegation  of  power  to  the  national  judiciary 
"  will  scarcely  be  questioned  by  any  persons,  who  have  duly  re- 
"  fleeted  upon  the  subject.  There  are  various  grades  of  public 
*'  ministers,  from  ambassadors  (which  is  the  highest  grade)  down 
**  to  common  resident  ministers,  whose  rank,  and  diplomatic  pre- 
"  cedence,  and  authority,  are  well  known,  and  well  ascertained  in 
'*  the  law  and  usages  of  nations.  But  whatever  may  be  their 
''  relative  rank  and  grade,  public  ministers  of  every  class  are  the 
"  immediate  representatives  of  their  sovereigns.  As  such  representa- 
"  tives,  they  owe  no  subjection  to  any  laws,  but  those  of  their  own 
"  country,  any  more  than  their  Sovereign ;  and  their  actions  are 
**  not  generally  deemed  subject  to  the  control  of  the  private  law  ol' 
'^  that  State,  wherein  they  are  appointed  to  reside.  He  that  is 
"  subject  to  the  coercion  of  laws  is  necessarily  dependent  on  that 
"  Power  by  whom  those  laws  were  made.  But  public  ministers 
"  ought,  in  order  to  perform  their  duties  to  their  own  Sovereign, 
"  to  be  independent  of  every  Power,  except  that  by  which  they  are 
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"  sent ;  and,  of  consequence,  ought  not  to  be  subject  to  the  mero 
"  municipal  law  of  that  nation  wherein  they  are  to  exercise  their 
"  functions.  The  rights,  the  powers,  the  duties,  and  the  privileges 
"  of  public  ministers  are,  therefore,  to  be  determined,  not  by  any 
'^  municipal  constitutions,  but  by  the  law  of  nature  and  nations,  which 
"  is  equally  obligatory  upon  all  Sovereigns  and  all  States.  What 
"  these  rights,  powers,  duties,  and  privileges  are,  are  inquiries  pro- 
"  perly  belonging  to  a  treatise  on  the  Law  of  Nations,  and  need  not 
"  be  discussed  here.  But  it  is  obvious,  that  every  question,  in 
"  which  these  rights,  powers,  duties,  and  privileges  are  involved,  is 
"  so  intimately  connected  with  the  public  peace,  and  policy,  and 
**  diplomacy  of  the  nation,  and  touches  the  dignity  and  interest  of 
"  the  Sovereigns  of  the  ministers  concerned  so  deeply,  that  it  would 
'^  be  unsafe  that  they  should  be  submitted  to  any  other  than  the 
''  highest  judicature  of  the  nation. 

"  §  1659.  It  is  most  fit  that  this  judicature  should,  in  the  first 
"  instance,  have  original  jurisdiction  of  such  cases»  so  that,  if  it 
"  should  not  be  exclusive,  it  might  at  least  be  directly  resorted  to, 
'*  when  the  delays  of  a  procrastinated  controversy  in  inferior  tri- 
"  bunals  might  endanger  the  repose  or  the  interests  of  the  Govern- 
''  ment.  It  is  well  known  that  an  arrest  of  the  Russian  Ambassador 
"  in  a  civil  suit  in  England,  in  the  reign  of  Queen  Anne,  was  well 
"  nigh  bringing  the  two  countries  into  open  hostih'ties ;  and  was 
"  atoned  for  only  by  measures  which  have  been  deemed,  by  her 
"  own  writers,  humiliating.  On  that  occasion,  an  Act  of  Parliament 
^'  was  passed,  which  made  it  highly  penal  to  arrest  any  ambassador, 
*'  or  his  domestic  servants,  or  to  seize  or  distrain  his  goods;  and 
^'  this  Act,  elegantly  engrossed  and  illuminated,  accompanied  by 
^'  a  letter  from  the  Queen,  was  sent  by  an  ambassador  extra- 
"  ordinary,  to  propitiate  the  offended  Czar.  And  a  statute  to  the 
'^  like  effect  exists  in  the  criminal  code  established  by  the  first 
"  Congress,  under  the  Constitution  of  the  United  States. 

"  §  1660.  Consuls,  indeed,  have  not  in  strictness  a  diplomatic 
"  character.  They  are  deemed  as  mere  commercial  agents ;  and 
'*  therefore  partake  of  the  ordinary  character  of  such  agents ;  and 
"  are  subject  to  the  municipal  laws  of  the  countries  where  they 
^^  reside.  Yet,  as  they  are  tlie  public  agents  of  the  nation  to 
"  which  they  belong,  and  are  often  entrusted  with  the  performance 
"  of  very  delicate  functions  of  State,  and  as  they  might  be  greatly 
"  embarrassed  by  being  subject  to  the  ordinary  jurisdiction  of 
"  inferior  tribunals,  state  and  national,  it  was  thought  highly  ex- 
"  pedient  to  extend  the  original  jurisdiction  of  the  Supreme  Court 
"  to  them  also.  The  propriety  of  vesting  jurisdiction,  in  such 
*'  cases,  in  some  of  the  national  Courts  seems  hardly  to  have  been 
"  questioned  by  the  most  zealous  opponents  of  the  Constitution. 
"  And  in  cases  against  ambassadors,  and  other  foreign  ministers, 
'^  and  consuls,  the  jurisdiction  has  been  deemed  exclusive. 
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''  §  1661.  It  has  been  madea  qaostion  whether  this  claiiae,  extend- 
'^  ing  jurisdiction  to  all  cases  affecting  ambassadors,  ministers,  and 
'^  consols,  includes  cases  o£  indictments  found  against  persons  for 
''  offering  violence  to  them,  contraiy  to  the  statute  of  the  United 
''  States  punishing  such  offence.  And  it  has  been  held  that  it 
'^  does  not  Such  indictments  are  mere  public  prosecutions,  to 
'^  which  the  United  States  and  the  offender  only  are  parties ;  and 
**  which  are  conducted  by  the  United  States  for  the  purpose  of 
^^  vindicating  their  own  laws  and  the  Law  of  Nations.  They  are 
'<  strictly,  therefore,  cases  affecting  the  United  States ;  and  ^e 
'^  minister  himself,  who  has  been  injured  by  the  offence,  has  no 
'^  concern  in  the  event  of  the  prosecution,  or  the  costs  attending 
^'  it.  Indeed,  it  seems  difficult  to  conceive  how  there  can  be  a 
"  case  affecting  an  ambassador,  in  the  sense  of  the  Constitution, 
«  unless  he  is  a  party  to  the  suit  on  record,  or  is  directly  affected 
''  and  bound  by  the  judgment. 

^'  §  1662.  The  language  of  the  Constitution  is,  perhaps,  broad 
"  enough  to  cover  cases  where  he  is  not  a  party,  but  may  yet  be 
<<  affected  in  interest.  This  peculiarity  in  the  language  has  been 
"  taken  notice  of  in  a  recent  case,  by  the  Supreme  Court.  '  If  a 
'^  suit  be  brought  against  a  foreign  minister  *  (said  Mr.  Chief 
'*  Justice  Marshall,  in  delivering  the  opinion  of  the  Court),  *■  the 
'^  Supreme  Court  alone  has  original  jurisdiction  ;  and  this  is  shown 
"  on  the  record.  But,  suppose  a  suit  be  brought  which  affects 
"  the  interest  of  a  foreign  minister,  or  by  which  the  person  of  his 
"  secretary,  or  of  his  servant,  is  arrested.  The  minister  docs  not, 
"  by  the  mere  arrest  of  his  secretary,  or  his  servant,  become  a 
"  party  to  this  suit;  but  the  actual  defendant  pleads  to  the  juri»- 
'^  diction  of  the  Court,  and  asserts  his  privilege.  If  the  suit  sdOEects 
**  a  foreign  minister,  it  must  be  dismissed ;  not  because  he  is  a 
"party  to  it,  but  because  it  affects  him.  The  language  of  the 
"  Constitution  in  the  two  cases  is  different.  This  Court  can  take 
"  cognizance  of  all  cases  ^  affecting '  foreign  ministers ;  and,  there- 
"  fore,  jurisdiction  does  not  depend  on  the  party  named  in  the 
"  record.  But  this  language  changes  when  the  enumeration  pro- 
"  ceeds  to  States.  Why  this  change  ?  The  answer  is  obvious.  In 
"  the  case  of  foreign  ministers,  it  was  intended,  for  reasons  which 
"  all  comprehend,  to  give  national  Courts  jurisdiction  over  all 
"  cases  by  which  they  were  in  any  way  affected.  In  the  case 
"  of  States,  whose  immediate  or  remote  interests  were  mixed  up 
'<  with  a  multitude  of  cases,  and  who  might  be  affected  in  an  almost 
'^  infinite  variety  of  ways,  it  was  intended  to  give  jurisdiction  in 
"  those  cases  only  to  which  they  were  actual  parties.'  " 
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No.  4. 

DECISIONS  IN  THE   FRENCH  COURTS. 

Immunity  of  Diplomatic  Agent 

Tribunal  Civil  de  la  Seine  (/»'«  Chamhre). 

(Pr^sidence  de  M.  Barbou.) 

Audience  du  1  Decemhre. 

DEOIT   INTERNATIONAL. — CONSUL   STRANGER, — INVIOLABILITY 
DES  AGENS  DIPLOMATIQUES   (d). 

Les  relations  infemationales  ne  peuvent  Stre  entraveea  dans  un  interet 

priv^. 
Le  decret  du  IS  ventose  an  II ^  qui  consacre  Vinvioldbilite  dee  agens 
diplomatiques,  s^applique  a  tons  les  agens  diplomatiques  sans  dis» 
tinction,  alors  meme  qv!il  s^agit  d^un  agent  diplomatique  non  ac- 
credits en  France,  et  qui  traverse  le  territoire  pour  se  rendre  a  son 
posts. 
"  Un  decret  du  13  ventose  an  II  garantit  en  principe  rinviolabi- 
''  lit^   des  agens  diplomatiques  sans  distinction.      Cependant  M. 
"  Begley,  consul  des  Etats-Unis  pr^s  le  gouvernement  Sarde,  a  la 
'^  residence  de  Genes,  a  et^  arr^t^  demi^rement  k  Paris  au  moment 
**  ou,  traversant  cette  ville,  il  se  rendait  k  son  poste,  et  il  a  6t^  in- 
''  carcere  dans  la  maison  pour  dettes  en  vertu  d'une  ordonnance 
"  rendue  sur  la  requete  de  M.  Piedana,  cr^ancier  de  M.  Begley, 
'^  aux  termes  d'un  jugement  emportant  contrainte  par  corps,   et 
"  rendu  par  un  tribunal  des  Etats-Unis.     M.  Begley  demandait 
'^  aujourd'hui   sa  mise  en  liberty  en  se  pr^valant  de  sa  quatite 
"  d'agent  diplomatique. 

<<  M®  Dubrena,  avocat  de  M.  Begley,  a  pr^tendu,  en  invoquant 
<'  la  loi  du  13  ventose  an  II,  que  la  qualit^  d^agent  diplomatique 
''  qui  appartient  k  M.  Begley  aurait  dd  le  mettre  k  Pabri  d'une 
^'  arrestation,  car  cette  quality,  inseparable  de  la  personne,  la  suit 
"  dans  tous  les  lieux  oi!i  elle  reside,  et  m6me  dans  le  pays  ou  Tagent 
"  n'est  pas  accr6dit6  et  ou  il  n'exerce  pas  ses  fonctions.  L'avocat 
^'  ^tablissait  la  quality  d'agent  diplomatique  de  M.  Begley  en  lisant 
"  une  lettre  de  M.  le  ministre  des  affaires  ^trang^res  adress^e  k  M. 
"  le  procureur  du  Boi,  et  dans  laquelle,  protestant  contre  I'arreata- 
*'  tion  et  rincarc^ration  de  M.  Begley,  il  reconnait  k  M.  Begley  la 
'^  quality  de  consul  des  Etats-Unis  k  G^nes. 
'^  M®  Baroche,  au  nom  de  M.  Piedana,  cruder  incarc^rateur, 

{d)  Gazette  des  TrUmnauXy  2  D^cembre,  1840.    Nmn^ro  4765. 


604  APPENDIX   V. 

''  a  soutenu  que  Ic  d^cret  du  13  niyose  an  II  ne  pouvait  s*appliqaer 
''  qu^auz  agens  diplomatiques  accr6dites  en  Fiance,  et  non  aux 
"  agens  sans  caract^re  offiaiel  qui  peuvent  traverser  le  territoire, 
*^  II  a  soutenu,  en  second  lieu,  qu'un  consul,  comme  M.  Begley 
"  pretend  T^tre,  ne  saurait  6tre  considero  comme  un  agent  diplo- 
''  matique  Inviolable  aux  termes  du  decret  de  nivose  an  II.  II 
"  ajoutait  que  le  passeport  delivre  k  M.  Begley  ne  lui  accordait 
"  d*autro  titre  que  celui  de  citoyen  des  Etata-Unis. 

"  Le  Tribunal,  sur  les  conclusions  conformes  de  M.  Tavocat  du 
"  Roi,  Gouin,  a  prononc6  en  ces  termes : — 

"  '  Attendu  que  les  relations  Internationales  ne  sauraient  etre  en- 
"  trav^es  dans  un  int^ret  priv^ ; 

"  *  Attendu  quo  sous  la  denomination  genc^rale  d'agens  diploma- 
**  tiques  se  trouvent  compris  tons  lea  agens  ayant  caract^re  officiel 
'^  emane  d'un  souverain  6tranger  pour  servir  d*intermediaire  dans 
'^  les  relations  de  nation  a  nation ; 

"  *  Attendu  que  Begley,  en  reproduisant  une  lettre  du  ministere 
^'  des  affaires  ^trang^res  de  France,  qui  lui  reconnait  la  qualite  de 
^*  consul  des  Etats-Unis  k  Genes  et  de  porteur  de  depeches  diplo- 
"  matiques,  justifie  suffisamment  de  sa  qualite  d'agent  diploma- 
"  tique; 

"  *  En  ce  qui  touche  la  demande  afin  d'execution  provisoire  du 
^^  present  jugement ; 

**  *  Attendu  que  Texecution  provisoire  doit  etre  fondee  par  un 
"  titre; 

"  *  Attendu  que  Begley,  en  justifiant  de  sa  qualite  d'agent  diplo- 
**  matique  qui  seule  doit  faire  ordonner  sa  mise  en  liberte,  justifie 
''  du  seul  titre  qui  puisse  ^tre  exige  en  pareille  mati^re : 

"  *  Ordonne  la  mise  en  libert6  de  Begley,  et  Texecution  provisoire 
"  du  jugement  sur  minute  et  avant  renregistrement.'  " 


Wife  of  Ambassador. 

Cour  Royals  de  Paris  (III'^*  Chambre), 

(Presidence  de  M.  Simonneau.) 

Audience  du  2i  AouL 

AMBASSADUICE. — IMMUNIlfo  DE  L*AMBASSADEUR. — ACTION  PERSONNELLE. 
INCOMPETENCE   DES   TRIBUNAUX   FRANQAIS   («). 

1°  La  femme  d^un  ambassadeur  jouit-elle  des  immumies  attachees  a 

la  per  Sonne  de  V  ambassadeur  et  a  V  hotel  de  Vambassade?    (Oui.) 
2°  Les  personnes  qui  jovissent  de  ces  immunites  peuvent-elles  y  re- 

noncer^  et  peut-on  exciper  centre  elles  Wactes  qui  itnpliqueraient 

cette  renonciation  ?     (Non.) 

^'  Que  la  femme  d'un  ambassadeur  jouisse  des  immunites  at- 

(e)  Qassette  des  Tribunau.v,  22  Aoftt,  1841.    Num^ro  4982. 
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"  tachees  h  la  personne  de  son  mari,  c'est  ce  qui  ne  peut-etre  dou- 
'^  teux,  car  les  immunit^s  couvrant  toutes  les  personnes  de  la  suite 
'^  de  Tambassadeur  et  qui  habitent  rh6tel  de  Tambassade,  k  plus 
'^  forte  raison  doivent-elles  prot^ger  la  femme  et  les  enfans  de 
"  celui-ci.  Mais  ce  qui  faisait  difficult^  dans  Tesp^ce,  c'^tait  d'une 
"  part,  que  la  Baronne  de  Pappenheim  n'habiterait  pas  Thdtel  de 
"  Tambassade,  circonstance  que  le  Tribunal  de  commerce  avait 
"  coDsid^r^e  comme  etablie  et  qu'il  avait  yis^e  dans  son  jugement ; 
*'  et,  d'autre  part,  que  la  Baronne  de  Pappenheim  avait  form6  op- 
"  position  au  jugement  qui  Tavait  condamn^e  au  paiement  des 
'*  trait^s  et  avait  elle-m^me  cit6  son  adversaire  devant  le  Tribunal, 
"  d*ou  Ton  tirait  centre  elle  la  consequence  qu'elle  en  avait  reconnu 
"  la  competence. 

"  Mais  sur  le  premier  point,  le  fait  de  Inhabitation  s^par^e  de  la 
"  Baronne  de  Pappenheim  fftt-il  justifie,  ne  le  privait  pas  du  droit 
"  de  tirer  les  consequences  resultant  de  son  domicile  de  droit  k 
"  rh6tel  de  Tambassade,  la  femme  ne  pouvant  avoir  d'autre  do- 
"  micile  que  celui  de  son  mari. 

"  Sur  le  second  point,  la  citation  par  elle  donn^e  devant  le  Tri- 
"  bunal  de  Commerce  pour  voir  statuer  sur  I'opposition  par  elle 
''  formee  au  jugement  au  fond,  etait  d^autant  moins  une  reconnais- 
"  sance  de  la  competence  du  Tribunal,  qii'en  meme  temps  appel 
"  etait  interjete  par  elle  du  jugement  sur  la  competence. 

"  La  Cour  a  prononce  en  ces  termes : — 

"  aaCour, 

"  *  Considerant  que  le  Baron  de  Pappenheim  est  ministre  du 
"  Grand-Due  de  Hesse-Darmstadt,  residant  en  France ;  qu'^  ce  titre 
'^  il  jouit  des  immimites  accordees  par-le  droit  international  aux 
"  ministres  des  Puissances  etrang^res ;  que  la  Baronne  de  Pappen- 
*^  heim,  sa  femme,  jouit  des  memes  immunites ;  que  ces  immunites 
"  sont  d'ordre  public ;  que  ceux  qui  en  jouissent  comme  represen* 
"  tant  leur  gouvemement  ne  pen  vent  y  renoncer,  et  qu'on  ne  pent 
"  exciper  centre  eux  d'aucun  acte  par  lequel  ils  auraient  consenti 
"  k  s'en  depouiller ; 

"  *  Qu'ainsi  le  Tribunal  de  Commerce  etait  incompetent  pour  con- 
"  nattre  d'une  action  personnelle  dirigee  centre  la  Baronne  de 
"  Pappenheim ;  que  cette  incompetence  etant  d'ordre  public,  elle 
"  pent  etre  proposee  en  tout  etat  de  cause,  et  ne  saurait  etre  cou- 
^^  verte  par  le  consentement  que  Tappelante  aurait  donne  a  plaider 
"  devant  le  Tribunal ; 

"  '  Annulle  le  jugement  comme  incompetemment  rendu.' 

"  (Plaidans :  M®»  Devesvres,  pour  la  Baronne  de  Pappenheim, 
"  appelante,  et  Maud'heux  pour  Tircin,  int. — Conclusions  con- 
"  formes  de  M.  Berville,  premier  avocat  general.)" 
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APPENDIX  VI.— Part  VIL,  Chap.  IV.,  Page  327. 

CONSULS. — DECISIONS  IN  THE  FRENCH  COURTS. 


Trihunal  Civil  d$  la  Seine  (/F"**  Chamhre). 

(Pr^sidence  de  M.  Perrot  de  Ch^Ues.) 

Atidience  du  4  AoiU. 

CONSUL  Stranger — arrestation  provisoire. — ^sajsie  con* 

SERVATOIRE   (a). 

*<  M.  LE  CoMTE  D'Abaunza,  Marquis  de  Fuente  Hermosa,  Cansnl 
<'  de  I'Uruguay,  habite,  depuis  plusieun  azinees,  la  France  en  cette 
"  quality,  et  s'j  est  rnari^. 

*'  II  est  poursuivi  par  M.  Abrassart,  marchand  de  meubles,  pour 
"  une  cr^ance  s'^levant  k  plus  de  5,000  fr. 

''  M.  Abrassart,  se  fondant  sur  les  dispositions  de  la  loi  de  1832, 
'*  relative  h.  la  contrainte  par  corps  k  regard  des  Strangers,  a  obtenu 
^*  de  M.  le  President  du  Tribunal  une  ordonnance,  en  vertu  de 
"  laquelle  il  a  fait  arreter  et  incarc^rer  son  d^biteur. 

"  M.  d'Abaunza  a  form^  une  demande  en  main-lev^e  de  r^crou, 
"  et  la  4®  Chambre  avait  k  statuer  sur  le  m^rite  de  cette  demande. 

"  M*  Jules  Favre  s^est  pr^sent^  pour  la  soutenir  dans  Tint^r^t  de 
"  M.  dAbaunza. 

*'  II  a  d^velopp6  k  cet  efiet  plusieurs  mojens : — 

''  1^  M.  dAbaunza,  comme  consul,  est  inviolable,  et  ne  pent  ^tre 
'^  soumis  k  la  contrainte  par  corps. 

''  2^^  II  est  Stranger  sans  doute,  mais  depuis  plusieurs  ann^  il 
''  a  ^tabli  son  domicile  en  France,  et  c^est  seulement  k  T^tranger 
'^  non  domicilii  que  s'applique  la  loi  de  1832. 

"  2l^  On  ne  pent  Tassimiler  k  un  d^biteur  forain,  et,  dolors, 
^'  une  saisie  conservatoire  ne  pouvait  6tre  piatiqu^e  k  son  pi^- 
"  judice. 

'*  M®  Bocbet,  avocat  de  M.  Abraasart,  a  combattu  ces  divers 
"  mojens. 

'^  II  a  soutenu,  en  premier  lieu,  qu*il  &llait,  quant  k  rinviolabilxte 
'^  de  la  personne,  distinguer  entre  les  ambassadeurs  et  les  consuls : 
"  les  premiers  seuls  sont  inviolables  quand  ils  ont  ^t^  re9Ufi  et 
''  accr^dit^s,  les  seconds  ne  le  sont  pas. 

*'  En  second  lieu,  pour  ^tre  affiranchi  de  la  contrainte  par  corps, 

(a)  OaxeUe  dee  Tnbunaux^  6  AoAt,  1842.    Num^ro  4783. 
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"  r^tranger  doit  avoir  obtenu  du  gouYernement  rautorisation 
"  d'^tabfir  son  domicile  en  France. 

"  En  troisi^me  lieu,  le  d^biteur  Stranger,  qui  pent  d'un  moment 
"  k  Tautre  quitter  le  sol  qu'il  habite  pour  transporter  aa  residence 
"  ailleurs,  est  un  veritable  debiteur  forain,  et  comme  tel  soumis  aux 
^<  dispositions  de  Tartide.  822  du  Code  de  Procedure  Giyile. 

^'  M.  le  substitut  Meynard  de  Frank,  a  reproduit  et  discut^  avec 
<<  m^tbode  et  clart^  les  argomens  des  parties. 

"  S'appuyant  de  I'autorit^  de  Merlm  et  de  celle  de  la  jurispni- 
"  dence,  il  a  fait  ressortir  la  difference  de  position  qui  existe  entre 
«  les  ambassadeurs,  ministres,  envoy^s,  r^sidens,  charg^s-d  affaires, 
^^  et  les  consuls. 

'^  '  Les  consuls  des  nations  ^trang^res,'  a  dit  ce  magistral,  '  sont 
'^  en  France  ce  quails  sont  dans  tons  les  Etats  de  I'Europe,  des  pro- 
"  tecteurs,  quelquefois  juges  de  marchands  de  leur  nation,  d*ordi- 
''  naire  m^me  des  marcbands  que  Ton  envoie  non  pour  repr^senter 
'^  leur  prince  aupr^s  d'une  autre  Puissance  souveraine,  mais  pour 
'^  proteger  les  compatriotes  en  ce  qui  regarde  le  negoce,  souvent 
'^  aussi  pour  connaltre  et  decider  des  diff^rends  qui  peuvent  s'^lever 
'^  entre  euz  au  sujet  de  ces  sortes  d'afiaires. 

^'  '  II  n'y  a  pas  de  consuls,  m^me  parmi  ceux  k  qui  den  traites 
"  expr^s  attribuent  la  qiialitd  de  juges,  qui  aient,  k  I'instar  des 
"  ambassadeurs,  le  caract^re  repr^sentatif,  d'oii  d^coule  essentielle- 
'*  ment  Tind^pendance  de  Tautorit^  locale. 

'^  '  Aussi,  quoiqu*il  soit  de  r^gle  constante  qu'ua  ambassadeur  ne 
"  pent  etre  traduit  devant  les  Tribunaux  du  pays  oil  il  reside 
"  comme  tel  pour  raison  des  dettes  qu'il  a  contract^  envers  les 
*^  babitans  de  ce  pays,  il  est  certain  qu'il  en  est  autrement  des  consuls, 
"  qui  tons  les  jours  sont  cities  dans  nos  Tribunaux  k  la  requete  des 
"  Pran9ais  envers  lesquels  ils  se  sont  obliges.'  (Aix,  14  Aofit 
"  1829.— Paris,  26  Mars  1840.— 28  Avril  1841.) 

'^  M.  I'avocat  du  Roi  s'explique  ensuite  sur  la  seconde  question 
^'  relative  k  la  mani^re  dont  I'^tranger  doit  avoir  domicile  ^tabli 
"  en  France  pour  ^cbapper  k  la  contrainte  par  corps. 

'<  Analysant  et  combinant  d'une  part  les  dispositions  des  lois  de 
"  1807  et  de  1832  sur  la  contrainte  par  corps,  de  I'autre  les  diverses 
"  decisions  des  Cours  sur  Tapplication  de  ces  lois,  le  miniature 
^^  public  en  conclut  que  I'autorisation  du  gouvemement  n'est  pas 
"  rigoureusement  n^cessaire,  et  qu'il  appartient  aux  Tribunaux 
"  d'appr^cier  les  circonstances  d'apr^s  lesquelles  I'^tranger  doit  etre 
^^  consider^  comme  ayant,  ou  non,  son  domicile  en  France.  (Cassa- 
"  tion,  20  AoAt  1811.— 6  F^vrier  1826.— 15  Mars  1831.) 

"  M.  I'avocat  du  Roi  estime  que,  dans  I'esp^ce,  M.  d'Abaunza, 
"  qui  reside  en  France  depuis  1833,  qui  s'y  est  mari^,  qui  y  est 
^'  attache  comme  consul  de  rUruguay,  justifie  suffisamment  qu'il  y  a 
'<  son  domicile,  et  que  sous  ce  rapport,  il  doit  ^tre  afiranchi  de  con- 
*'  trainte  par  corps. 

''  n  ne  saurait,  par  la  m^me  raison,  etre  consider^  comme  un 
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^'  d^biteur  forain,  et  des  lors  la  sai&ie  conservatoire  pratiqnee  sar 
'Hui  est  nulla. 

"  Apr^s  en  avoir  delib^r^,  le  Tribunal : — 

"  '  Attendu  que  si  les  agens  diplomatiques  jouiasent  de  ceztaines 
''  immunit^s,  c'est  parce  qu'ils  repr^aentent  leur  gouvemement  tis- 
^'  ^-via  d*iin  autre  gouvemement,  maia  que  les  simples  consols  ne 
*^  peuvent,  sous  ce  rapport,  pr^tendre  a  aucune  assimilation,  puis- 
"  qu'ils  ne  sont  que  des  fonctionnaires  d^l^gu^s  pour  prot^ger  et 
'*  r^gler  les  int^r^ts  prives  de  leurs  nationaux ; 

"  '  Qu'ainsi  la  quality  d'agent  consulaire,  que  reclame  Carlier 
'^  d'Abaunza,  ne  saurait  I'affranchir  de  Texercice  des  poursnites 
*'  dirig^es  centre  lui  par  Abrassart ; 

^'  Attendu  que  la  residence  prolong^e  d'un  Stranger  et  meme 
^^  son  mariage  en  France  ne  sauraient  lui  £Etire  obtenir  les  droits 
"  resultant  de  I'^tablissement  du  domicile,  qui  ne  peut  avoir  lien 
"  que  dans  les  termes  pr^vus  par  Particle  13  du  Code  Civil,  c*est-a- 
"  dire,  avec  Tautorisation  rojsile  ; 

^^  *  Que,  suivant  les  termes  de  Particle  16  de  la  loi  du  17  Avril 
^^  1832,  un  ^tablissement  du  commerce  ou  la  propri^t^  d'immeubles 
^^  sur  le  territoire  Fran9aiB,  qui  supposent  dans  ces  deux  cas  nne 
"  longue  residence,  n'ont  pour  effet  que  de  mettre  I'^tranger  k 
^^  Pabri  d'une  arrestation  provisoire,  mais  ne  Pafi^nchissent  pas  de 
'^  la  contrainte  par  corps  exerc^e  dans  les  termes  de  Particle  14  de 
"  la  m^me  loi,  et  qui  est  la  consequence  de  la  quality  d'^tranger : 

'^  ^  D^boute  Carlier  d*Abaunza  de  sa  demande  afin  de  mise  en 
"  liberty  et  de  nullity  d'^rou,  etc.'  " 


Cour  Royale  de  Paris  {II I^  Chambre), 

(Pr^sidence  de  M.  Simonneau.) 

Audience  de  28  AvriL 

LIQUIDATKUR  CHARg£  DE    oiRER. — ^ACTES    DE    GESTION. — ACTION  PKE- 
SONNELLE. — QUALIt6  DE   CONSUL. — OOMTRAINTB  PAR  CORPS  (b). 

1^  Le  liquidateur  d'une  societej  charge  en  outre  de  gerer  et  admi- 
nistrer  Vetablissement  social  sous  sa  responsabilite  person- 
nelle,  est-il  personnellement  tenu  et  par  corps  des  engagemens 
par  lux  souscrits  ?     (Qui.) 

2<>  La  qualite  de  consul  dune  Puissance  etrangere  dont  ce  liqui- 
dateur serait  revetu,  le  soustrairait-elle  a  la  contrainte^ par 
corps  7     (Non.) 

"  AiNSi  jug^  par  Parr§t  suivant : — 

'*  '  La  dour,  on  ce  qui  touche  Pappel  principal, 

(6)  Q(v:Me  des  Tribunaux,  9  Mu,  1841.     Num^ro  4390. 
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'^ '  Considerant  qa'Hermann  Delong  n'a  pas  ^t^  seulement  nomm^ 
"  liquidateur,  mais  qu'il  a  ^t^  cbarg^  de  gerer  et  administier  T^ta- 
'^  blissement  sous  sa  responsabilit^  personnelle;  qu'il  a  accept^ 
"  cette  double  mission  et  a  fait  des  actes  de  gestion ; 
'^  '  En  ce  qui  toucbe  I'appel  incident  de  Boull^  et  Filon, 
'^  ^  Considerant  que,  quand  Delong  justifierait  de  sa  qualite  de 
"  consul,  cctte  qualit^  ne  lui  donnerait  pas  le  caract^re  d'agent 
"  diplomatique,  et  qu^il  ne  jouirait  pas  des  immunit^s  accord^es  k 
'^  ce  titre ;  que,  par  consequent,  Delong  pent  6tre  soumis  k  la  con- 
''  trainte  par  corps ; 

"  '  Gonfirme  sur  Tappel  principal,  infirme  sur  Tappel  incident.' 
"  (Plaidans :  M*  Poulain  pour  Hermann  Delong  appelant,  et  M* 
"  Durand-St-Amand  pour  Boull^  et  Filon,  int) 


Appeal  in  the  Case  ofD'^Abaunza. 

Cour  Royale  de  Paris  (11'^  Chambre). 

(Pr^sidence  de  M.  Algier.) 

Audience  du  25  Aoitt. 

CONSUL.  —  CONTRAINTE    PAR    CORPS.  —  DOMICILE    DE     L'^TRANGER.  — 
DieiTEUR  FORAIN  (c). 

I®  Les  consuls  Strangers,  sans  mission  diplomatique,  ne  participent 
point  aux  immunites  dont  jouissent  les  ambassadeurs  et  envoyes 
des  Puissances  etrangeres ;  en  ious  cas,  ils  ne  peuvent  exciper  de 
letir  qualite  devant  les  Tribunaux  qu'autant  qu'ils  ont  regu  Pexe- 
quatur  du  gouvemement  fran^ais. 
2®  Une  residence  prolongee  en  France,  un  etablissement  par  niariage, 
ne  suffisent  pas  pour  constitutr  en  jfaveur  de  Vetranger  un  domi- 
cile legal  de  nature  a  VaffroTichir  de  la  contrainte  par  corps ;  le 
domicile  exigi  par  V article  14  de  la  loi  du  17  Avril  1832,  nepeut 
etre  acquis  qu'aux  conditions  imposees  par  Particle  13  du  Code 
Civil. 
3®  Uetranger  non  domicilii  en  France,  et  qui  n*y  possede  ni  im- 
meuble,  ni  etablissement,  peut  etre  considere  camme  debiteur  forain 
dans  le  lieu  meme  ou  il  a  4tabli  sa  residence,  et  est  des  lors  pas- 
sible  de  saisie  conservatoire, 

''  M.  Carlier  d'Abaunza,  Marquis  de  la  Fuente  Hermosa,  Espa- 
"  gnol  de  naissance,  habite  Paris  depuis  1833.  II  n'a  obtenu  k 
^^  aucune  ^poque  I'autonBation  du  roi  d'^tablir  son  domicile  en 
'^  France ;  mais  il  s'est  mari^  a  Paris,  et  a  continue  d'y  r^aider  sans 
"  interruption.  Sans  profession  jusqu'alors,  M.  Carlier  d'Abaunza 
'^  a  ete  pourvu  en  1840  du  titre  de  consul  g^n^ral  de  la  r^publique 

(c)  Qasette  des  Tribuna  ux,5et6  Septembre,  1842.    Numdro  4809. 
VOL.  II.  R  R 
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*'  orientale  de  TUnignay,  et  quoiqu'il  n'ait  point  encore  obtenu 
"  d* exequatur  du  gouvemement  Fran9ais,  il  serait  en  ce  moment, 
'<  d'aprSs  aa  pretention,  charg^  des  fonctions  de  ministre  plenipo- 
'^  tentiaire  de  lUrup^uay^  en  Tabsence  du  titulaire.  C'est  dans  ces 
<<  circonstances  que  M.  Carlier  d'Abaunza  a  ^te  incaro^re  provi- 
<'  Boirement  en  qualite  d'^tranger,  et  que  le  mobilier  gamiflsant  eon 
"  appartement  a  ^t^  frapp^  d^une  saisie  conservatoire,  k  la  leqttete 
'^  de  Abrassart,  son  tapissier,   creancier   d*une   somme  aisez  im- 


**  portante  pour  travaux  et  foumitures  de  son  ^tat. 

"  Sur  la  demande  en  condamnation  et  en  validity  de  la  saiae 
'^  form^e  par  le  creancier,  M.  d'Abaunza  a  forme  reconv^itionnelle- 
"  ment  une  demande  en  nullity  de  I'^crou  et  de  la  saime  conser- 
'<  vatoire,  se  fondant  1^  sur  sa  qualite  de  consul-g^n^ral  de  TUra- 
"  guay,  et  sur  rinviolabilit^  qu'elle  doit  assurer  k  sa  personne;  2^ 
'<  sur  sa  residence  prolongde  en  France  et  le  domicile  de  &it  et 
''  d*intention  qu'il  soutient  j  avoir  acquis;  3^  enfin,  sur  rezageia* 
'*  tion  du  prix  des  foumitures  et  la  dissimulation  des  ^-compts 
"  pay^s. 

"  Sur  ces  contestations,  dont  nous  avons  dej^  rendu  compte  dus 
''  la  Oazette  des  Trihunaux,  lorsqu'elles  se  sont  pr^sent^es  en  pre- 
*'  mi^re  instance,  est  intervenu  le  jugement  suivant : — 

*'  '  Attendu  que  si  les  agens  diplomatiques  jouissent  de  certaines 
"  immunit^s,  c'est  parce  qu*ils  repr^sentent  letir  gouvemement  vis- 
"  k-yia  d'un  autre  gouvemement,  mais  que  les  simples  consuls  ne 
*^  peuvent,  sous  aucim  rapport,  pr^tendre  k  aucune  aasimilatioD, 
'^  puisqu'ils  ne  sont  que  des  fonctionnaires  d^l^gu^s  pour  prot^ger 
"  et  regler  les  int^r^ts  priv^s  de  leurs  nationaux ; 

^*  '  Qu'ainsi  la  quality  d'agent  consulaire  que  reclame  Carlier 
'^  d*Abaunza  ne  saurait  Taffranchir  de  Texercice  des  pouxsuites  di- 
"  rig^es  centre  lui  par  Abrassart ; 

^*  *  Attendu  que  la  residence  prolong^e  d'un  ^trangery  meme  aon 
'^  manage  en  France,  ne  sauraient  lui  faire  obtenir  des  droits  resul- 
'^  tant  de  Tetablissement  du  domicile,  qui  ne  peut  avoir  lieu  que 
^'  dans  les  termes  prevus  par  Tart.  13  du  Code  Civil,  c*est4-dire, 
"  avec  Tautorisation  royale ; 

'^  <  Que  suivant  les  termes  de  Tart.  16  de  la  loi  du  17  Avril  1832, 
*^  un  etablissement  de  commerce  ou  la  propri^te  d'immeubles  sur 
<'  le  territoire  Fran9ai8,  quisupposent  dans  ces  deux  cas  une  longne 
"  residence,  n'ont  pour  effet  que  de  mettre  r^trauger  k  I'abri  d'une 
'*  arrestation  provisoire,  mais  ne  Tafiianchissent  pas  de  la  contrainte 
"  par  corps  exercee  dans  les  termes  de  Part.  14  de  la  m^e  loi,  et 
"  qui  est  la  consequence  de  la  qualite  d'^tranger  ; 

'^  ^  En  ce  qui  touche  la  saisie  conservatoire  formee  sur  le  mobilier 
"  d'Abaunza ; 

"  ^  Attendu  que  sa  qualite  d'^tranger  etant  ^tablie,  le  sieur  Abns- 
"  sart  avait  le  droit  de  former  une  saisie  conservatoire  sur  le 
"  mobilier  de  son  d^biteur,  qui  doit  etre  consid^re  comme  d^biteur 
**  forain ; 
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"  *  Le  Tribunal  d^boute  Carlier  d'Abaunza  de  sa  demande  en 

"  nullity  d'^crou ;  le  condamne  par  corps  k  payer  k  Abraasart  la 

"  fiomme  de  2,700  francs,  a  laquelle  le  Tribunal  r^duit  le  montant 

"  des  fournitures  faites ;   declare  la  saisie  conservatoire  bonne  et 

'valable,  etc.* 

**  Appel. 

"  M®  Jules  Pavre,  pour  M.  Carlier  d'Abaunza,  a  soutenu  que, 
"  soit  comme  consul,  soit  comme  Stranger  domicilii,  le  sieur  Carlier 
"  d'Abaunza  ^tait  affranchi  de  la  contrainte  par  corps  prononc^e 
"  par  la  loi  du  17  Avril  1832. 

"  *La  personne  des  agens  diplomatiques,'  a  dit  le  d^fenseur,  'est 
"  inviolable.  C'est  un  privilege  qui  r^sulte  de  lem-  caract^re 
"  meme,  et  de  Fautorit^  qui  leur  est  conferee  par  leurs  lettres  de 
"  cr^ance.  Les  publicistes  donnent  pour  raison  de  cette  inviola- 
"  bilit^  qu'on  pourrait  leur  imputer  des  crimes  s'ils  pouvaient  Stre 
"  punis  pour  des  crimes:  qu'on  pourrait  leup  supposer  des  dettes 
"  s*ils  pouvaient  6tre  arr^t^s  pour  dettes.  II  faut  done  suivre  vis- 
"  i-vis  des  ambassadeurs  les  regies  tiroes  du  droit  des  gens,  et  non 
"  celles  qui  d^rivent  du  droit  politique.'  (V.  Wicquefort;  M. 
"  Pardessus,  1448 ;  et  un  d^cret  de  la  Convention  du  13  ventose 
"  an  II.) 

"  Ce  principe  pose,  le  d^fenseur  s'efforce  de  prouver  que  le  titre 
"  de  consul  g^n^ral,  dont  est  revdtu  son  client,  suffit  pour  assurer 
"  rinviolabilit6  de  sa  personne,  ind^pendamment  de  Vexequatur 
"  qu'il  avoue  n'avoir  point  encore  et^  obtenu  par  M.  Carlier  d'A- 
"  baunza. 

"  En  second  lieu,  M*  Jules  Favre  s'appuie  sur  I'autorit^  de  Mer- 
•  "  lin  pour  soutenir  que  les  Tribunaux  ont  plein  pouvoir  pour  deci- 
"  der,  d'aprk  les  circonstances;  si  la  residence  prolong^e  d'un 
"  etranger  en  France  n'^quivaut  pas  au  domicile  exig^  par  les  loia 
"  de  1807  et  de  1832  pour  affranchir  T^tranger  de  la  contrainte  par 
"  corps.  II  cite  par  induction  deux  arrets  de  la  Cour  de  Cassation 
"  des  20  Aoftt  1811,  et  6  F6vrier  1826,  un  arr^t  de  la  Cour  de  Paris 
"  du  15  Mars  1831. 

"  *  Enfin,*  dit  le  d^fenseur,  *  si  Thabitation  continue  de  T^ttanger 
"  sufBt  pour  lui  conf^rer  un  domicile  suffisant  au  point  de  vue  de  la 
"  contrainte  par  corps,  on  ne  peut,  sans  torturer  le  sens  de  la  loi 
"  consid^rer  I'^tranger  dans  le  lieu  m^me  de  sa  residence  comme 
"  un  d^biteur  forain.' 

"  M»  Bochet,  pour  M.  Abrassart,  a  reproduit  les  argumens  de  la 
"  sentence. 

"  *M.  Carlier  d'Abaunza,'  a  dit  le  d^fenseur,  *se  pr^vaut  d'immu- 
"  nit^s  auxquelles  il  n'a  aucun  droit.  S'il  a  le  titre  de  consul  de 
"  rUruguay,  il  n'en  a  jamais  exerc^  l%alement  les  fonctions,  en 
**  supposant  qu'il  les  ait  jamais  excretes,  par  la  raison  que  le  gou- 
vernement  Fran9ais  lui  a  refuse  Vexequatur,  En  effet,  M.  le 
"  ministre  des  affaires  etrang^res  a  eertifie  ce  fait  dans  une  lettre 
"  adress6e,  k  I'occasion  du  proems,  ^  M.  le  procureur  du  Roi,  et 
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^^  a  ajout^  que  M.  d'Abaxinza  n'ayait  aucun  droit  aux  pnTileges 
*'  dont  jouissent  les  agens  diplomatiqaes.  Soutenir  que  le  refos 
''  di  exequatur  est  chose  indiffi^rente,  et  que  les  seules  lettn^s  de 
"  cr^ance,  dont  M.  Carlier  peut  ^tre  porteur,  Bu£isent  pour  lui  asr 
'^  Burer  les  immunit^s  des  envoyes  des  Puissances  ^trang^res,  c*est 
'^  dire  qu*un  gouvemement  Stranger  aurait  le  droit  d'in^baller  chez 
'^  nous,  et  malgre  nous,  un  de  ses  nationaux,  f;t  de  rafiErandur  d^ 
'^  lois  qui  r^gissent  tons  les  Strangers  en  France. 

'*  '  D^ailleurs,*  ajoute  le  d^fenseur,  '  un  consul  n'est  pas  un  agent 
"  diplomatique.  (V.  Vattel,  Droit  des  OenSj  liy.  4,  ch.  5 :  ord(m- 
^'  nance  de  1681 ;  Cassation,  18  vend^miaire  an  IX;  Aix,  14  Acut 
"  1829;  Paris,  28  Avril  1841.)' 

"  Sur  le  second  moyen,  le  d^fenseur  invoque  Tautorit^  de  tons 
^'  les  auteurs,  Merlin  excepte,  et  deux  arrets  de  la  Cour  de  Paris, 
"  des  16  Aoilt  1811,  et  2  Mai  1834,  pour  ^tablir  qn'en  malieie  de 
'^  contrainte  par  corps  le  seul  domicile  dont  puisse  exciper  IVtran- 
"  ger  en  France,  est  celui  qu'il  acquiert  conform^ment  k  I'arUcle 
"13  du  Code  Civil,  c'est-S-dire,  avec  I'autorisation  du  roi.  D 
"  Boutient,  par  les  m^mes  motifs,  que  T^tranger  qui  n*a  pas  de  do- 
"  micile  l^gal  en  France,  et  qui  n*y  poss^de  ni  immeubles  ni  eta- 
"  blissement  de  commerce,  doit  ^tre  assimil^  au  d^biteur  fbrain. 

"  La  Cour,  sur  les  conclusions  conformes  de  M.  Favocat-g^neral 
"  Boucly,  a  statu^  en  ces  termes : 

"  *  Consid^rant  que  si  Carlier  d'Abaunza  a  re9u  de  la  republiqw 
"  de  rUruguay  une  commission  de  consul  general  k  Paris,  il  est 
"  certain  qu'il  n'a  pas  obtenu  Veosequatur  du  gouvemement  du  roi; 
"  que  d^s  lors  il  n'est  pas  fond^  k  pretendre  aux  prerogatives  et 
"  immunites  qui  peuvent  appartenir  aux  consuls; 

"  '  Consid^rant  que  Tappelant  ne  justifie  pas  qu'il  soit  domicilie 
"  en  France ; 

"  '  £n  ce  qui  touche  la  saisie  foraine : 
"  ^  Adoptant  les  motifs  des  premiers  juges, 
«  '  Confirme;  " 
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INTERNATIONAL  RELATIONS  OF  FOREIGN  SPIRITUAL  POWERS    WITH  THS 
STATE.— THE  POPE. 

No.  1. 

Since  tbe  accession  to  the  Papacy  of  Pius  IX.  changes,  the  im- 
portance of  which  is  as  yet  but  partially  and  dimly  seen,  havetalr^ 
place  Yfith  respect  both  1o  the  Temporal  and  Spiritual  relaticmBof 
the  PontifE  of  the  Latin  Church,  which,  directly  or  indirectly,  affect 
his  International  status. 
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The  International  jurist  who  considers  the  change  effected  in  his 
Temporal  position  must  bear  constantly  in  mind  these  historical 
facts : — 1.  That,  since  the  beginning  of  this  century,  at  least,  to 
go  no  further  back,  the  position  of  the  Pope  as  a  temporal  prince 
has  been  maintained,  when  maintained  at  all,  by  the  intervention  of 
foreign  troops,  owing  allegiance  to  a  foreign  State.  2.  That  the  incor- 
poration of  die  Papal  dominions,  like  those  of  the  other  Italian  princes, 
into  the  Kingdom  of  Italy,  has  been  as  much  effected  by  the  will 
of  the  subjects  of  those  dominions,  as  the  placing  of  the  Hanoverian 
princes  on  the  throne  of  England,  the  establishment  of  the  Republic  in 
the  United  States  of  America,  or  the  temporary  accession  of  a  prince 
of  the  House  of  Savoy  to  the  throne  of  Spain — all  facts  recognised  by 
the  States  of  the  civilised  world — have  been  effected  by  the  deliberate 
will  of  the  subjects  of  the  countries  in  which  these  changes  were 
made.  3.  That,  since  1848,  the  Pope  has  admitted  that,  without  the 
aid  and  protection  of  a  foreign  army,  he  cannot  govern  Rome  as 
a  temporal  prince. 

With  respect  to  the  Spiritual  position  of  the  Pope,  the  new  pre- 
tensions, or  the  revival  of  obsolete  and  practically  abandoned  pre- 
tensions, have  been  such  as  to  affect  or  concern  the  civil  governments 
of  Ibreign  States. 

Certain  new  dogmas  have  been  recently  promulgated  in  public 
instruments  by  the  Pope;  the  Iminaculate  Conception \  those 
contained  in  the  Encyclic  Quanta  cura,  and  its  Syllabus ,  which 
condemned,  and  by  necessary  implication,  if  not  directly,  incul- 
cated disobedience  to,  the  law  of  foreign  States;  the  personal 
InfalUhility  of  the  Pope,  set  forth  in  the  Constitutio  dogmatica 
(cap.  iv.)  beginning  Pastor  cBtemus. 

In  these  Commentaries  a  full  investigation  of  this  grave  subject 
would  be,  I  think,  improper;  but,  at  all  events,  would  require  more 
space  than  can  be  allotted  to  it. 

Certain  instruments  having  an  important  though  indirect  bearing 
upon  the  International  relations  of  the  Papacy  are  here  printed  ;  and 
I  have  thought  that  the  following  chronicle  or  catalogue  may  be 
useful  to  those  who  wish  to  penetrate  further  than  I  am  able  to  do 
in  this  work  into  the  International  Ecclesiastical  history  of  this 
eventful  period. 

Dates  of  Important  Events  affecting  the  Relations  of  the  Pope 
with  Foreign  States,  1845-1871. 

1845.  Rossi  (French  ambassador   at  Rome)  to  Guizot.     (Guizot, 

Mem.  vii.  400.) 
1816,  November  9.     Pius  IX.  becomes  Pope.     (Ann.  Reg.  1846.) 

1848.  Pope   promises  New    Constitution  to   his    subjects.     Rossi 

assassinated.     Pope  flies  from  Rome  to  Gaeta.     (76. 1848.) 

1849.  Jan.  4.     Viscount  Palmerston  to  Marquis   of  Normanby. 

(Pari.  Papers,  1849.) 


614  APPENDIX   VII. 

Jan.  28.  Same  to  same. 

Feb.  2.  Prince  Gastelcicald  to  Visoount  Palmeiston. 
Feb.  10.  Viscount  Palmeiston  to  Prince  Castelcicala. 
March  6.     Apostolic  Nuncio  at  Paris  to  Marquis  of  Nor- 

manby. 
March  27.     Viscount  Palmerston  to  Marquis  of  Normanby. 
French  troops  enter  Borne ;  restore  Papal  Goyemment. 
1856.  Note  or  Protest  of  Cavour  to  the  Congress  of  Paris  on  the 
state  of  Italy  (Ann.  Beg.  1856). 

1859.  Battle  of  Magenta  and  its  consequences.     Cardinal  Antonelli's 

Circular  invoking  the  support  of  European  Powers. 
Assembly  of  Bomagna  ''  refuse  to  live  any  longer  under 
"  temporal  sway  of  the  Pontiff."    {lb.  1859.) 

1860.  Central  and  South  Italian  States  incorporated  in  Kingdom  of 

Italy,     ilb.  1860.) 

1861.  March  14.  Cavour  proposes  and  carries  by  the  unanimous 

vote  of  the  Chamber  of  Deputies,  "  that  the  King  Victor 
"  Emmanuel  take  for  himself  and  his  successors  the  title  of 
«  King  of  Italy."  {lb.  1861.) 
1864,  September  15.  Convention  between  France  and  Italy  as  to 
"  the  present  territory  of  the  Holy  Father  and  the  with- 
"  drawal  of  the  French  troops.*'  {lb.  1864.) 
This  was  followed  by : — 

1864,  December  8.  The  Encyclic  Quanta  cura,  with  its  Syllabus. 

1865.  D^p^che  de  M.  Drouyn  de  Lhuys  k  TAmbassadeur  de  France 

k  Madrid.     (Livre  jaune,  1866-4.) 
October  6.     Letter  of  Pius  IX.  reproving  the  Archbishop  of 
Paris  for  holding  Grallican  opinions.  (Oeff.  Akienstucke,  95 ; 
Compte  Bendu,  E.  Ollivier,  App.) 

1866,  November.     Circular  of   Bicasoli  to  Italian  Prefects  as  to 

Bome. 

1867.  French  troops  again  enter  Bome. 

1869,  April  9.  Circular  letter  of  Prince  Hohenlohe  as  to  the  course 

which  independent  States  ought  to  adopt  with  reference  to 
the  Vatican  Council. 
December  8.  Vatican  Council  assembles  at  Bome. 

1870,  May  1.  The  Conatitutio  Dogmatica,  cap.  iv.  Pastor  ceternus, 

containing  the  decree  "De  Romani  Ponttfids  InfallibiUtait^ 

proposed. 
July  13.  Infallibility  of  the  Pope  voted  by  majority  of  Council 

Austria  renounces  her  concordat  with  Bome. 
August  29.  Circular  of  Italian  Minister  (Visconti  Venosti) 

to   Italian  Ministers  in  foreign   States.     (Pari.  Papers, 

1870-1.) 
September  8.    Letter  of  King  of  Italy  to  the  Pope. 
September  11.     Answer  of  the  Pope. 
September  22.  M.  Bernard,  minister  of  the  French  Republic 
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at  Florence,  writes  that  '*  the  convention  of  15  September 
'^  has  virtually  ceased  to  exist." 

October  9.  Plebiscite  of  Rome  and  the  provinces  desiring  union 
with  and  incorporation  into  the  Kingdom  of  Italy  accepted 
and  decreed  by  Italian  Government. 

October  17.  Circular  of  Cardinal  Antonelli  to  Papal  nuncios 
abroad. 

October  18.  Letter  from  Italian  Minister  for  Foreign  Affairs 
to  Italian  Ministers  in  Foreign  States. 

November  8.  Letter  of  Italian  Minister  at  Brussels  to 
Italian  Minister  for  Foreign  Af&irs. 

November  14.     Letters  from  Italian  Minister  at  Madrid  to 
Minister  of  State  at  Madrid. 
1871,    May  18.     The  Italian  <'  Statute  of  Guarantees  "  as  to  the 
future  relations  of  the  Pope  with  the  Italian  Government. 

May  15.     Papal  Allocution  thereupon. 

July  3.  L'insediamento  della  sede  del  Govemo  in  Koma 
Capitale  del  Regno.  (Gazzetta  Officiale,  Roma,  7  LugHo.) 
First  Council  of  Italian  Ministers  under  the  King  of  Italy, 
in  the  Quirinal  Palace  at  Rome. 

July  22.  Debate  in  the  Assembl^e  Nationale  of  France  as  to 
taking  measures,  in  concert  with  other  States,  to  restore 
Rome  to  the  Pope ;  and  speeches  of  M.  Thiers,  Mon- 
seigneur  Dupanloup,  Bishop  of  Orleans.  (Journal  Oificiel 
de  la  R^publique  iran^aise,  23  Juillet  1871.) 

August  27.  Bavarian  Minister  of  Public  Worship  issued 
an  important  State  paper  on  the  change  in  the  relations  of 
the  Papacy  and  the  Bavarian  Government,  consequent  on 
the  Vatican  Decree  of  the  18th  of  July  1870.  (Erlass  des 
Bayenschen  Cultusministeriums  an  den  Erzbischof  von 
MtiDchen.  Munchen  den  27  August  1871.  Allgemeine 
Zeitung,  80  August  1871). 

October  26.  Speech  of  Von  Lutz,  the  Bavarian  Minister, 
in  answer  to  an  interpellation  in  the  Bavarian  Chamber. 

November.  Passing,  by  the  Bavarian  Parliament,  of  a 
law  regulating  the  language  of  the  Roman  Catholic  Clergy 
in  discussing  political  questions  in  their  pulpits. 


No.  2. 
Litter  to  Guizot  from  Rossi  at  Rome  (a). 

27  Avril,  1845. 
'*  Les  choses  sont  toujours  dans  un  c^tat  deplorable,  et  il  n'y  a,  en 
**  cc  moment,  point  d'am^lioration  k  esperer.     Bien  loin  de  songer 

(«)  See  p.  441,  note  («). 


616  APPENDIX   VII. 

"  k  B^culariser  radministration  civile,  le  Pape  ne  veut  employer, 
'*  mSme  parmi  les  prelate,  que  ceux  qui  se  sont  fiiits  pretrea.  A 
''  cela  s'ajoute  Tabsence  de  tout  apprentissage  et  de  toute  canriere 
<<  r^guli^re.  Un  pr^lat  est  apte  k  tout.  Le  prSsiderU  des  armts 
''  ^tait  un  auditeur  de  rote.  C^est  comme  si  nous  prenions  un  oon- 
"  seiller  de  cassation  pour  lui  oonfier  radministration  de  la  guerre. 
'^  Quant  aux  finances,  c'est  une  plaie  dont  personne  ne  se  disaimule 
'^  la  gravity.  On  marche  aujouni^hui  k  I'aide  d*un  expedient  Le 
"  gouvemement  a  achet^  Tapanage  que  le  prince  £ugene  de  Bean- 
''  hamaia  avait  dans  les  Marches.  11  I'a  immediatement  rerendu  a 
''  une  compagnie  compos^e  de  princes  romains  et  d'hommes  d'afikires. 
'^  Les  acbeteurs  verseront  le  prix  dans  le  tr^sor  pontifical  en  ph- 
'^  sieurs  pajements,  longtemps  avant  I'^poque  ou  le  gouvemement 
"  pontifical  de%Ta  payer  la  Bavi^re.  C'est  la  Texp^dienL  En  defi- 
"  nidve,  c*est  un  emprunt  fort  cher. 

«  Cette  situation  se  complique  des  jesuites,  lis  sont  miles  iciatovL^ 
'^  lis  ont  des  aboutissants  dans  tons  les  camps  ;  ils  sont  pour  torn  «» 
'^  sujet  de  craintes  ou  d^esperances.  Les  observateurs  supeifidels 
"  peuvent  facilement  s'v  tromper,  parce  que  la  Societe  de  Jesus 
^'  pr^sente  trois  classes  d  hommes  bien  distinctes.  £lle  a  des  hommes 
^*  purement  de  lettres  et  de  sciences,  qui  dcvinent  peut-  etre  les  menees 
*^  de  leur  compagnie,  mais  qui  j  sont  Strangers  et  peuvent  de  bonne 
'^  foi  affirmer  qu'ils  n'en  savent  rien.  La  seconde  classe  se  compose 
"  d'hommes  pieux  et  quelque  peu  cr^dules,  sinc^rement  convaincus 
'*  de  la  parfaite  innocence  et  abnegation  de  leur  ordre,  et  qui  ne 
"  voient,  dans  les  attaques  centre  les  j6suites,  que  d'affreuses  ca- 
'<  lomnies.  Les  premiers  attirent  les  gens  d'esprit,  les  seconds  les 
'^  limes  pieuses.  Sous  ces  deux  couches  se  cache  le  j^suitisme  pro- 
"  prement  dit,  plus  que  jamais  actif ,  ardent,  voulant  ce  que  les  j^suites 
'^  ont  toujours  voulu,  la  contre-r^volution  et  la  th^ocratie,  et  con- 
^*  vaincus  que  dans  peu  d'ann^es  ils  seront  les  maftres.  Un  de  leurs 
'^  partisans,  et  des  plus  habiles,  me  disait  hier  a  moi-meme :  '  Vous 
<<  verrez.  Monsieur,  que,  dans  quatre  ou  cinq  ans,  il  sera  etabli, 
"  meme  en  France,  que  Tinatruction  de  la  jeunesse  ne  pent  jippar- 
"  tenir  qu'au  clerg^/  II  me  disait  cela  sans  provocation  aucune  de 
^'  ma  part,  uniquement  par  Texub^rance  de  leurs  sentiments  dans 
'^  ce  moment.  Ils  croient  que  des  millions  d'hommes  seraient  prets 
''  k  fkire  pour  eux,  en  Europe,  ce  qu'ont  fait  les  Lucemois  en  Suisse. 

"  C'est  \k  un  r6ve :  il  est  vrai,  au  contraire,  que  I'opinion  gene- 
"  rale  s'^l^ve  tons  les  jours  plus  redoutable  contre  eux,  meme  en 
^'  Italic ;  mais  il  est  ^galement  certain  que  leurs  moyens  sont  consi- 
^'  durables ;  ils  disposent  de  millions,  et  leurs  fonds  augmentent  sans 
<<  cesse ;  leurs  affili^s  sont  nombreux  dans  les  hautea  classes ;  en 
^^  Italie,  ils  les  ont  trouv^s  particuli^rement  k  Rome,  a  Modene  et  a 
^'  Milan.  A  Milan  on  tient  des  sommes  ^normes  a  leur  disposition 
"  pour  le  moment  ou  ils  pourront  s'j  ^tablir  et  s'en  servir,  Je  sais 
''  dans  quelles  mains  elles  se  trouvent  Ici,  ils  sont  maitres  absolus 
"  d'une  partie  de  la  haute  noblesse  qui  leur  a  livr<^  ses  enfants. 
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<<  Ce  qui  ^est  important  pour  nous,  c'est  qu'ii  est  certain  et  en 
"  quelque  sorte  notoire  que  leurs  efforts  se  dirigent  en  ce  moment, 
"  d*une  mani^re  toute  particuli^re,  vers  deux  points,  la  France  et  le 
"  futur  Conclave.  Au  fond,  ces  deux  points  se  confondent,  car  c'est 
'^  surtout  en  vue  de  k  France  qu'ils  voudraient  un  Pape  qui  leur  fdt 
'<  plus  infeod^  que  le  Pape  actuel. 

^^  Je  suis  convaincu  que  le  Saint  P^re  ne  se  doute  pas  de  toutes 
"  leurs  menses  et  de  tous  leurs  projets.  Je  vais  plus  loin ;  je  crois 
^'  qu'il  en  est  de  m^me  de  leur  propre  g^n^ral,  le  p^re  Roothaan ;  je 
^^  ne  le  connais  pas,  mais  d'apr^s  tout  ce  qu^on  m^en  dit,  il  est 
^'  comme  le  Doge  de  Venise  dans  les  derniers  slides :  le  pouvoir  et 
"  les  grands  secrets  n^^taient  pas  k  lui ;  ils  n'appartenaient  qu'au 
^'  conseil  des  Diz. 

"  Telle  est  la  situation  g^n^rale.  Yoici  la  notre.  Votre  Excel- 
"  lence  me  permettra  de  lui  parler  avec  une  enti^re  franchise ;  il  est 
"  important  de  ne  pas  se  faire  d'illusion  sur  un  ^tat  de  choses  qui 
^'  peut  devenir  grave  d'un  instant  k  Tautre. 

^'  Le  Saint-Plre  et  le  gouvemement  pontificidsontp^n^tr^s  d'une 
'^  admiration  sincere  pour  le  Roi,  pour  sa  haute  pens^e,  pour  le 
^^  syst^me  politique  qu'il  a  fait  pr^valoir.  Sans  bien  comprendre 
^'  tous  les  dangers  qu'on  avait  k  vaincre,  toutes  les  difficult^s  qu'on 
"  a  d(i  surmonter,  ils  sentent  confusement  qu'ils  etaient  au  bordd^un 
'^  abime,  et  qu'ils  doivent  leur  salut  a  la  politique  du  gouvernement 
"  du  Roi. 

"  Leur  reconnaissance  est  vraie,  mais  elle  n'est  ni  satisfaite,  ni 
^^  ^clairee.  farce  qu'on  a  arr^t^  Tesprit  de  revolution  et  de  de- 
"  sordre,  ils  sont  convaincus  qu^on  peut  faire  davantage  et  revenir 
"  vers  le  pass^.  Tout  ce  qu'on  a  fait  pour  eux  n'est  pour  enx  qu'un 
^'  ^-compte.  Ignorant  jusqu'aux  choses  les  plus  notoires  chez  nous, 
^^  ne  voyant  la  France  et  TEurope  qu'a  travers  trois  ou  quatre  me- 
^'  chants  joumaux,  ne  recevant  d'informations  detaill^es  que  d'un 
'^  c6t6,  car  les  hommes  senses  et  mod^r^s  n'osent  pas  tout  dire,  de 
^^  peur  d'etre  suspectes  et  annibil^s,  les  chefs  du  gouvemement  pon- 
^^  tifical  partagent  au  fond,  dans  une  certaine  mesure,  les  espc^rances 
'^  des  &natiques;  seulement,  ils  n'ont  pas  la  meme  ardeur,  la  m^me 
"  impatience ;  ils  comptent  sur  le  temps,  sur  les  ^v^nements,  sur  leur 
^'  propre  inaction ;  ils  se  flattent  de  gagner  sans  jouer.  lis  ne  feront 
'^  rien  contre  le  Roi,  sa  dynastie,  son  gouvemement ;  mais  ils  aime- 
*^  raient  bien  ne  rien  faire  aussi  qui  pdt  d^plaire  aux  ennemis  du 
'^  Roi,  de  la  France,  de  nos  institutions.  Tout  ce  qu'ils  ont  de 
"  lumi^re,  de  raison,  de  prudence  politique,  est  avec  nous  et  pour 
'^  nous ;  leurs  antecedent?,  leurs  prejuges,  leurs  souvenirs,  leurs 
'*  habitudes  sont  centre  nous.  Quand  on  pense  que  c'est  k  de  vieux 
«  religieux  que  nous  avons  k  faire,  on  comprend  combien  il  est 
'^  difficile  de  leur  faire  sentir  les  necessites  des  temps  modemes  et 
''  des  gouvemements  constitutionnels ;  nous  ne  leiur  parlous  que  de 
"  choses  obscures  pour  eux  et  desagreables ;  nos  adversaires  ne  les 
'^  entretiennent  que  de  pensees  qu'ils  ont  toujours  nourries ;  nous 
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'<  contrarioDB  tous  leurs  souyenirs  et  lenrs  penchants ;  nos  adversairei 
'^  les  r^veillent  et  lea  caressent. 

"  Dana  oet  dtat  de  choses,  ce  n'est  pas  par  qnelques  entretiens 
"  officiels,  de  loin  en  loin,  avec  le  cardinal-secretaire  d'Etat  et  le 
"  prdfet  de  la  Propagande,  qu'on  pent  traiter  ici  avec  succ^  les 
"  affaires  du  Roi.  II  n*y  a  ici  ni  une  cour,  ni  un  gouYemement  tds 
"  qu*on  en  voit  et  con^oit  ailleurs.  II  y  a  un  ensemble  tres-com- 
"  pliqu^  et  8ui  generis.  Le  mode  d'action  ne  pent  paa  ^tre  ici  le 
"  mSme  que  partout  ailleurs. 

"  Sans  doute  k  la  rigueur,  gr&ce  h  Tautorit^  morale  du  Roi  et  a 
'^  rimportance  politique  de  la  France,  11  ne  serait  paa  impossible 
^'  d'enlever  ici  une  question  comme  a  la  pointe  de  I'^p^e.  Qnand 
"  on  ne  leur  laisserait  absolument  d'autre  choix  que  de  c^er  on  de 
"  se  brouiller  avec  la  France,  ils  c^deraient  Mais  ce  moyen  violent 
"  ne  pourrait  6tre  employ^  que  dans  un  cas  extreme,  et  les  exccp- 
"  tions  ne  sont  pas  des  regies  de  conduite. 

"  Comme  r^gle  de  conduite,  il  ne  faut  pas  oublier  que  rien  d*im- 
"  portant  ne  se  fait  et  ne  s'obtient  ici  que  par  des  influences  indi- 
^^  rectes  et  varices.  Ici  les  opinions,  les  convictions,  les  ddtermina- 
^^  tions  ne  descendent  pas  de  haut  vers  le  bas,  mais  remontent  du 
"  bas  vers  le  haut.  Celui  qui,  par  une  raison  ou  par  une  autre, 
'^  platt  aux  subaltemes,  netarde  pas  a  plaire  aux  mattres.  Celui 
"  qui  n'a  plu  qu'aux  maitres  se  trouve  bientot  isol^  et  impuLgsant. 

^^  Les  influences  subaltemes  et  toutes-puissantes  sont  de  trois 
"  esp^ces :  le  clerg6,  le  barreau  et  les  hommes  d'affaires,  ce  qui 
^^  comprend  les  hommes  de  finance  et  certains  comptables,  race  par- 
"  ticuli^re  a  Rome,  et  qui  exerce  d'autant  plus  d'influence  qu'elle 
"  seule  connait  et  fait  les  affaires  de  tout  le  monde.  Qu'une  verite 
^'  parvienne  k  s'^tablir  dans  les  sacristies,  dans  les  etudes  et  dans  les 
"  computesteries,  rien  n*y  r^aistera,  et  r^ciproquement. 

"  Votre  Excellence  voit  d^s  lors  quel  est  le  travail  k  entreprendrc 
"  ici  si  on  veut  r^ellement  se  mettre  it  m^me  de  faire  les  affaires  du 
'^  Roi  et  de  la  France  sans  violence,  sans  secousse,  sans  bruit-  Je 
''  dois  le  dire  avec  franchise :  ce  travail  n'a  pas  m^me  ^t^  com- 
'^  menc^.  J'ai  trouv^  Tambassade  tout  enti^re  n'ayant  absolumeot 
'^  de  rapport  qu'avec  les  salons  de  la  noblesse  qui  sont,  comme  j^ai 
"  d^ja  eu  rhonneur  de  vous  I'^crire,  completement  etrangers  aux 
'^  a£^es  et  sans  influence  aucune.  Je  les  frequente  aussi,  et  je 
''  vois  clairement  ce  qui  en  est.  Un  salon  politique  n'existe  pas 
"  k  Rome. 

'^  Cet  6tat  de  choses  me  semble  f&cheux  et  pourrait  devenir  un 
'^  danger.  Les  amis  de  la  France  se  demandent  avec  inquietude 
'^  quelle  serait  son  influence  ici,  si,  par  malheur,  un  conclave  veuait 
"  k  s'ouvrir.  A  la  verite,  la  sant6  du  Saint-Pfere  me  parait  bonne ; 
"  il  a  bien  voulu  m'en  entretenir  avec  detail,  et  la  gaiet6  m^me  de 
''  Tentretien  confirmait  les  paroles  de  Sa  Saintet^.  II  n'en  est  pns 
^'  moins  vrai  qu'il  y  a  ici  des  personnes  alarm^es  ou  qui  feignent  de 
^'  Fetre ;  elles  vont  disant  que  I'enflure  des  jambes  augmente,  que  le 
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'^  courage  moral  souiient  seul  no  physique  d61abr6  et  qui  peut 
'^  tomber  k  cbaque  instant.  Encore  une  fois,  ces  alarmes  me  pa- 
'^  raissent  fausses  ou  pr^matur^es ;  en  parlant  de  ses  jambes,  le  Pape 
"  m'a  dit  lui-meme  que,  tr^s-bonnes  encore  pour  marcher,  ellea 
^^  etaient  un  peu  roides  pour  les  genuflexions,  et  que  cela  le  fatiguait 
"  un  peu.  A  son  age,  rien  de  plus  naturel,  sans  que  cela  annonce 
"  une  fin  prochaine.  Quoi  qu'il  en  soit,  Touverture  prochaine  d'un 
^'  conclave  n^est  pas  chose  impossible  et  qu^on  puisse  perdre  de  vue. 
"  Dans  r^tat  actuel,  nous  n*aurions  pas  m^me  les  moyens  de  savoir 
''  ce  qui  s'j  passerait ;  notre  influence  serait  nulle." 

(Guizot,  Memoires  de  mon  Temps, 
tome  vii.  pp.  400  to  406.) 


No.  3. 

CORRESPONDENCE  OF  THE  ENGLISH  SECRETARY  OF  STATE  FOR  FOREIGN 
AFFAIRS,  RESPECTING  THE  AFFAIRS  OF  ROME,  PRESENTED  TO  PARLIA- 
MENT, 15th  JUNE,  1849. 

No.  I. 

Viscount  Palmerston  to  the  Marquis  of  Normanhj, 

"Foreign  Office,  January  5, 1849. 
"  (Extract.) 

"  In  regard  to  the  present  position  of  the  Pope,  I  have  to  ob- 
''  serve  that  no  doubt  it  is  obviously  desirable  that  a  person,  who  in 
'^  his  spiritual  capacity  has  great  and  extensive  influence  over  the 
"  internal  afTairs  of  most  of  the  countries  in  Europe,  should  be  in 
"  such  a  position  of  independence  as  not  to  be  liable  to  be  used  by 
"  any  one  European  Power  as  a  political  instrument  for  the  annoy- 
'*  ance  of  any  other  Power ;  and  in  this  view  it  is  much  to  be  wished 
"  that  the  Pope  should  be  a  sovereign  of  a  territory  of  his  own. 

"  On  the  other  hand,  if  it  be  admitted,  as  a  general  principle, 
"  that  questions  and  differences  between  the  people  and  the  sove- 
"  reign  of  each  State  should  be  left  to  be  settled  by  those  parties 
'*  without  the  interference  of  any  foreign  armed  force,  it  is  not  easy 
"  to  see  in  the  peculiar  position  of  the  Pope  with  regard  to  his 
'*  subjects,  what  should  make  the  Boman  States  an  exception  to  this 
"  general  rule. 

^'  The  main  circumstance  in  which  the  relations  between  the 
'^  Pope  and  his  subjects  differ  from  the  relations  which  subsist  be- 
"  tween  other  Sovereigns  and  their  subjects,  is  that  the  Pope  does 
"  not  reign  either  by  hereditary  right,  or  by  the  choice  of  the  people 
"  whom  he  governs,  but  that  he  is  elected  by  the  College  of  Cardi- 
"  nals,  a  body  which  is  not  in  its  constitution  national,  which  is  I 
"  believe  self-elected,  and  of  which  about  half  are  not  natives  of 
"  the  State  for  which  they  choose  the  sovereign. 

"  These  circumstances  would  seem  to  render  it  the  more  incum- 
"  bent  on  the  Pope  to  give  to  his  subjects  the  requisite  securities  for 
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'^  good  governmeut,  and  these  circumstances  would  also  appear  to 
''  render  it  the  less  justifiable  for  any  foreign  Powers  to  use  armed 
'*  interference  in  order  to  assist  the  Pope  in  maintaining,  if  he  were 
'*  so  disposed,  a  bad  system  of  goyemment.** 

No.  II. 
Viscount  Falmerston  to  the  Marquis  of  Nomianbi/. 

"  Foreign  Office,  January  28, 1849. 
"  (Extract.) 

"  With  regard  to  the  proposal  made  by  Austria  to  France  for  a 
**  combined  military  action  by  Austria,  France,  and  Naples,  for  the 
*'  purpose  of  re-establishing  the  Pope  in  the  Roman  States,  your 
"  Excellency  will  say  that  Her  Majesty's  Government  concur  with 
**  the  Government  of  France  in  viewing  with  much  regret  this  an- 
"  nouncement  of  the  wishes  and  intentions  of  the  Austrian  Govem- 
'^  ment.  Her  Majesty's  Government  do  not  pretend  to  pass  judg- 
*'  ment  in  respect  to  those  difEerences  between  the  Pope  and  his 
*'  subjects  which  led  to  the  retirement  of  the  Pope  to  Gaeta ;  bnt 
"  Her  Majesty's  Government  would,  upon  every  account,  and  not 
"  only  upon  abstract  principle  but  with  reference  to  the  general 
"  interests  of  Europe,  and  from  the  value  which  they  attach  to  the 
'^  maintenance  of  peace,  sincerely  deprecate  any  attempt  to  settle 
''  the  difEerences  between  the  Pope  and  his  subjects  by  the  military 
"  interference  of  foreign  Powers. 

"  It  appears  to  Her  Majesty's  Government,  as  at  present  in- 
''  formed,  that  those  difEerences  are  not  of  such  a  nature  as  to  pre- 
'*  elude  the  hope  that  they  might  be  accommodated  by  the  diplomatic 
^^  interposition  of  friendly  Powers,  and  it  is  needless  to  observe  how 
'*  much  better  such  a  mode  of  settlement  would  be  than  an  autlio- 
"  ritative  imposition  of  terms  by  the  force  of  foreign  arms. 

"  With  respect  to  the  attitude  which  Great  Britain  would  in  any 
"  case  assume  in  regard  to  these  affairs,  your  Excellency  will  say 
*^  that  the  attitude  of  this  country  would  be  that  of  observation, 
'*  and  that  Great  Britain  could  take  no  part  in  such  matters  beyond 
^'  expressing,  if  it  should  appear  to  be  necessary,  the  opinion  which 
"  Her  Majesty's  Government  might  entertain  thereupon. 

^^  Thene  affairs,  however  important  in  their  bearing  upon  the 
**  general  interests  of  Europe,  do  not  immediately  affect  any  direct 
"  interests  of  Great  Britain ;  and  whatever  turn  therefore  these 
'*  affairs  may  take,  Her  Majesty's  Government  do  not  foresee  that 
'^  it  is  likely  that  the  course  of  these  events  would  afford  to  the 
*'  British  Government  any  just  reason  for  departing  from  that 
^*  passive  and  observant  attitude  which  the  position  of  Great  Britain 
'*  in  regard  to  these  affairs  seems  naturally  to  point  out." 
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No.  III. 
Prince  Castelcicala  to  Viscount  Palmerston. 

«  Londra,  2  Febbrajo,  1849. 
"  Le  tribolazioni  che  soflfre  il  Somma  Pontefice,  profugo  dalla  sua 
"  capitale  e  rifugiato  in  Gaeta,  contristano  a  ragione  tutto  T  orbe 
*'  Cattolico,  e  destano  Y  ansietk  e  '1  desiderio  universale  di  vedere 
"  Sua  Santitii  prestamente  restituita  aUa  indipendenza  ed  alia  dig- 
"  nitk  primiere. 

"  II  Governo  di  Madrid  ba  creduto  in  tal  circonstanza  prendere 
"  una  iniziativa  tuttaffatto  Cattolica;  ba  proposta  la  riunicne  di  un 
'<  Congresso  onde  regolare  diffinitivamente  i  gravi  casi  di  Roma; 
"  ha  invitato  all'  uopo  i  Govemi  di  Francia,  Austria,  Due  Sicilie, 
'^  Portogallo,  Baviera,  Sardegna,  e  Toscana,  presso  i  quali  tutti  il 
"  culto  dominante  ^  il  Cattolico ;  ed  ba  indicato,  come  possibil  seda 
"  delle  Conferenze,  Madrid,  o  qualunque  altra  cittk  Spagnuola  sul 
"  littorale  del  Mediterraneo. 

^'  Di  siffatte  cose  il  Duca  di  Rivas,  Ambasciadore  di  Spagna 
<*  presso  la  Gorte  delle  Due  Sicilie,  diede  con  nota  de*  2  dello 
'^  scorso  Gennaio  participazione  al  Governo  di  Sua  MaesUi  Si- 
"  ciliana. 

"  Sua  Santita  intanto,  cui  per  le  convenevoli  vie  diplomatiche  si 
'^  era  dal  Gabinetto  Spagnuolo  fatta  la  simil  participazione,  osser- 
"  vava  esser  meglio  spediente  che  il  Congresso  si  riunisca  presso  la 
"  sua  persona,  come  principalmente  interessata  nello  affare;  osser- 
"  vava  che  Madrid  o  qualunque  altra  citt4  di  Spagna  sarebbero  forae 
*'  eccentriche,  e  mal  risponderebbero  alia  urgenza  delle  circostauze 
^*  ed  alia  indispenaabil  rapidita  di  comunicazioni ;  ed  incaricava  il 
'*  suo  Nunzio  a  Madrid  di  manifestare  a  quel  Governo  tali  sue  os- 
**  servazioni. 

'^  II  "Rh  delle  Due  Sicilie  ha  applaudito  al  nobil  pensiero  di  im 
'^  Congresso,  cui  scopo  sara  di  restituire  al  Capo  della  Chiesa  Cat- 
*^  tolica  lo  indipendente  esercizio  delle  sue  altissime  e  sacrosante 
^'  funzioni.  Conformandosi  per6,  circa  la  sede  delle  Conferenze, 
'<  a'  desideri  espressi  da  Sua  Santita,  ha  offerto  Napoli  per  punto  di 
"  riunione,  Napoli  che  delle  citt^  d'  Italia  ^  or  la  piu  tranquilla, 
'^  ch'  h  vicinissima  a  Gaeta,  e  che  or  racchiude  in  se  la  maggior 
<<  parte  de'  Cardinali  del  Sacro  Collegio  e  de'  pi^i  distinti  personaggi 
"  della  Corte  Romana. 

'^  01tracci6,  Sua  Maestii  SicDiana  ha  creduto  necessario,  e  for- 
"  malmente  dbmanda  la  intervenzione  nello  enunziato  Congresso 
**  deir  Inghilterra,  Russia,  e  Prussia;  la  presenza  di  tali  Grandi 
''  Potenze  essendo  troppo  reclamata  in  una  discussione  la  quale 
''  (oltre  r  importantissimo  pggetto  della  religione)  potrk  potente- 
''  mente  influire  su  le  cose  politiche  e  su  la  concordia  delle  Due 
<<  Sicilie  e  della  Italia  intera. 

"  n  Sottoscritto,  Inviato  Straordinario  e  Ministro  Plenipoten- 
<'  ziario  deUa  Maest&  Sua  presso  Sua  Maesta  Britannica,  nel  iar 
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'^  quindi  d'  ordine  del  buo  Govemo  a  Btia  Eccellenza  11  Viaconte 
"  Palmerston,  Principal  Segretario  di  Stato  al  Dipartimento  degli 
"  AfTari  Esteri,  la  sopraccennata  narrazione,  e  nel  pregare  T  Eccel- 
"  lenza  sua  di  una  risposta  all'  nopo,  non  omette  rimarcarle  che  la 
'*  premura  spiegata  del  K^  delle  Due  Sicilie  per  la  intervenzione 
"  dell*  iDghilterra  ^  una  pruova  delJa  fiducia  che  Sua  Maesl^  ri- 
''  pone  ne'  sentimenti  amichevoli  di  un  antico  alleato,  ed  e  un 
"  giusto  omaggio  che  rende  alia  saviezza  del  Gabinetto  di  St. 
"  James. 


"  II  Sottoscritto,  &c. 


(Firmato)  "  Castelcicala." 


No.  IV. 
Viscount  Falmerston  to  Prince  Castelcicala. 

«  Foreign  Office,  February  10, 1849. 

''  The  undersigned,  &c.,  has  the  honour  to  acknowledge  the  re- 
<'  ceipt  of  the  note  which  Prince  Castelcicala,  &c.,  addressed  to  him 
''  on  the  2nd  instant,  giving  an  account  of  what  has  passed  with 
'^  reference  to  a  proposition  made  by  the  Court  of  Madrid,  that  the 
"  principal  Roman  Catholic  Powers  should  take  into  their  con- 
*•  sideration,  with  a  view  to  their  settlement,  the  affairs  of  His  Holi- 
''  ness  the  Pope,  and  calling  the  attention  of  the  imdersigned  to 
''  the  fact  that  the  Cabinet  of  Naples  considers  it  necessary,  and 
"  formally  demands  that  England,  Prussia,  and  Russia  should  take 
*'  part  in  the  proposed  deliberations,  the  matter  to  be  treated  of,  in- 
'^  dependently  of  its  religious  bearing,  being  one  calculated  to  have 
*'  a  great  influence  of  a  political  character. 

"  The  undersigned  has  the  honour  to  state  to  Prince  Castelcicala, 
"  in  reply,  that  the  Government  of  His  Sicilian  Majesty  only  does 
"  justice  to  the  Government  of  Her  Majesty  in  supposing  that  Her 
"  Majesty's  Government  would  feel  great  pleasure  in  contributing, 
"as  far  as  they  might  probably  be  able  to  do  so,  to  bring  about 
"  such  an  amicable  arrangement  of  the  differences  existing  between 
"  the  Pope  and  his  subjects  as  might  enable  the  Pope  to  return  to 
"  Rome,  and  might  also  restore  permanent  contentment  and  tran- 
"  quillity  to  the  Roman  States. 

"  Her  Majestys  Government,  however,  have  not  received  any 
"  specific  application  on  this  subject  from  the  Pope ;  and  until 
"  such  application  is  made,  they  are  unable  to  say  what  steps,  if 
"  any,  Her  Majesty's  Government  might  think  it  expedient  to  take 
"  in  regard  to  these  matters. 

"  The  undersigned,  &c. 

(Signed)  "  Palmerston." 
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No.  V. 
Viscount  Palmerston  to  the  Marquis  of  Normanby, 

"  Foreign  Office,  March  0, 1849. 
"  (Extract.) 

"  Although  Great  Britain  has  not  so  direct  an  interest  as  Fiance 
'^  has  in  the  ecclesiastical  and  political  questions  which  arise  out  of 
''the  present  relations  between  the  Pope  and  the  people  of  the 
"  Roman  States,  the  British  Government  nevertheless  cannot  view 
''  those  matters  with  indilEerence.  Great  Britain  is  indeed  a  Pro- 
"  testant  State,  but  Her  Majesty  has  many  millions  of  Catholic 
''  subjects ;  and  the  British  Government  must  therefore  be  desirous, 
"  witii  a  view  to  British  interests,  that  the  Pope  should  be  placed 
"  in  such  a  temporal  position  as  to  be  able  to  act  with  entire  inde- 
"  pendence  in  the  exercise  of  his  spiritual  functions.  Great  Britain 
"  is  so  far  distant  from  Italy  that  the  political  events  of  the  Italian 
''  Peninsula  cannot  have  the  same  direct  bearing  upon  British 
"  interests  which  those  events  must  exert  upon  the  interests  of 
''  nearer  States;  but  still  as  those  events  must  always  have  a 
''  powerful  influence  upon  matters  involving  questions  of  peace  or 
''  war  in  Europe,  the  British  Government  must  necessarily  watch 
"  those  events  with  much  attention  and  anxiety. 

''  The  present  condition  of  the  relations  between  the  Pope  and 
''  the  people  of  his  States  has  therefore  been  looked  at  with  deep 
"  solicitude  by  Her  Majesty's  Government.  It  would  have  been 
"  the  earnest  wish  of  Her  Majesty's  Government,  both  on  general 
"  principles  and  with  reference  to  the  particular  circumstances  of 
"  the  case,  that  the  differences  between  the  Pope  and  his  subjects 
"  should  have  been  adjusted  by  negotiation,  either  between  the 
"  Pope  and  his  subjects  directly,  or  by  the  means  of  interposition 
"  of  friendly  Powers.  A  direct  negotiation  between  the  Pope  and 
''his  subjects  seems  now  to  have  been  rendered  impossible  by  the 
"  course  of  events  at  Rome,  and  by  the  tendency  of  those  counsels 
"  which  there  is  reason  to  think  are  suggested  to  the  Pope  by  the 
"  persons  who  surround  him  at  Gaeta.  But  Her  Majesty's  Govem- 
"  ment  do  not  see,  even  in  the  recent  occurrences  at  Rome,  any 
"  reason  for  giving  up  the  hope  that  the  diplomatic  interposition  of 
**  friendly  Powers  might  still,  without  anv  actual  employment  of 
"  military  force,  bring  about  such  a  settlement  of  differences  as 
"  would  enable  the  Pope  to  return  to  Rome  and  to  i*esume  his 
"  temporal  authority;  and  Her  Majesty's  Government,  deprecating 
"  as  they  do,  on  principle,  the  employment  of  a  foreign  military 
"  force  to  settle  internal  dissensions  in  a  State  except  in  extreme 
"  and  peculiar  cases,  would  greatly  rejoice  if  the  powers,  to  whom 
"  the  Pope  has  now  appealed  for  assistance  to  extricate  him  from 
"  his  difficulties,  were  to  try  the  effect  of  their  moral  influence  at 
"  Rome  before  t^ey  resorted  to  any  other  more  active  measures. 

"  It  seems  to  Her  Majesty's  Government  that  a  strong  and  unani- 
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''  mous  manifestation  of  the  opinion  of  those  Powers  in  support 
"  of  order  on  the  one  hand,  and  of  constitutional  rights  on  the 
"  other,  would  bring  to  reason  the  minority  who  now  exercise 
*'  paramount^ authority  at  Rome ;  and  would  give  courage  and  ooa- 
'^  fidence  to  the  majority  who  have  been  hitherto  intimidated  and 
"  overborne ;  and  if  Great  Britain  had  been  invited  to  be  a  party 
''  to  these  negotiations,  and  if  an  invitation  to  that  effect  had  been 
"  accepted,  such  would  have  been  the  course  which  Her  Majesty's 
^^  Government  would  have  recommended  that  the  parties  to  ihe 
*'  transaction  should  pursue. 

*'  Her  Majesty^s  Government  have  learnt  with  much  pleasure  that 
"  France  has  been  included  in  the  invitation  addressed  by  the 
'^  Pope  to  some  of  the  Catholic  Powers,  requesting  them  to  take 
'^  an  active  interest  in  the  present  condition  of  his  affairs ;  and  Her 
''  Majesty's  Government  hope  that  if  there  is  to  be  a  concert 
"  among  any  of  the  Powers  of  Europe  in  regard  to  those  afiiiirs, 
"  the  French  Government  will  not  decline  the  invitation  to  be  a 
"  party  thereto.  There  are  many  very  obvious  reasons  why  in 
''  several  points  of  view  it  would  be  desirable  that  these  matters 
''  should  not  be  disposed  of  without  the  participation  of  France. 

"  Your  Excellency  says  that  the  French  Government  would 
''  have  preferred  that  Sardinia  should  have  been  invited  to  take 
"  part  in  these  deliberations.  Her  Majesty^s  Grovemment  are  en- 
"  tirely  of  the  same  opinion. 

'*  The  participation  of  Sardinia  would  mitigate  the  foreign  cha- 
"  racter  of  the  negotiation,  and  if  a  contingency  were  to  arise 
^'  which  should  lead  to  the  employment  of  any  military  force  within 
"  the  Koman  territory,  Piedmontese  troops  would  for  many  evident 
^'  reasons  be  better  suited  for  such  purpose  than  the  troops  of 
'^  Austria  or  of  any  State  not  belonging  to  the  Italian  Peninsula. 

"  The  opinion  then  of  Her  Majesty's  Government  upon  the 
"  points  on  which  the  Government  of  France  has  wished  to  have 
*'  it  is,  that  it  would  be  desirable  that  France  should  be  a  party  to 
^*  the  proposed  deliberations,  and  that  Sardinia  should  take  part 
'^  in  them  also ;  that  it  would  be  desirable  that  every  endeavour 
"  should  be  made  to  bring  about  a  settlement  between  the  Pope 
*'  and  his  subjects  by  negotiation  and  by  moral  influence  before 
*'  resorting  to  the  influence  of  force ;  and  that  one  condition  of 
'^  the  reinstatement  of  the  Pope  ought  to  be  that  he  should  engage 
'^  to  maintain  in  their  main  and  essential  provisions  the  constitu- 
<^  tutional  and  representative  institutions  which  he  granted  to  his 
'^  subjects  last  year.*' 
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No.  VL 

The  Marquis  of  Normanhy  to  Viscount  Palmerston. — {Received 
March  9.) 

<'  Parifl,  March  8, 1849. 
"  My  Lord, 

'^  I  HAVE  the  honour  to  transmit  the  copy  of  a  note  I  have  re- 
''  ceived  from  the  Apostolic  Nuncio,  inclosing  one  which  has  been 
^*  addressed  by  the  Cardinal  Antonelli  to  the  Representatives  of  all 
''  friendly  Powers,  requesting  them  to  co-operate  for  the  purpose 
'*  of  re-establishing  the  Papal  authority  at  Rome. 

"  I  have,  Ac. 

(Signed)        "  Normanby." 


Inclosure  1  in  No.  VI. 
The  Apostolic  Nuncio  to  the  Marquis  of  Normanhy. 

"  Parifl,  ce  6  Maw  1849. 
'^  M.  le  Marquis, 

'*  Par  suite  des  graves  ^v^nemens  qui  successivement  se  sont 
"  accomplis  k  Rome,  le  Tr^s  Saint  P^re  s'est  trouv^  dans  la 
''  n^cesflit^  d'adresser  h  toutes  les  Puissances  amies  du  St.  Si^ge 
"  une  invitation  f ormelle  de  coop^rer  au  r^tablissement  de  I'autorit^ 
"  du  Grouvemement  Pontifical  comme  seul  moyen  d'arrfiter  I'anar- 
'^  chie  qui  opprime  les  Etats  de  I'Eglise ;  et  je  suis  charg^  par 
"  ordre  expr^s  de  Sa  Saintete  de  transmettre  ci-joint  k  votre  Ex- 
''  cellence  la  copie  de  la  note  de  son  Eminence  M.  le  Cardinal 
"  Secretaire  d'Etat,  en  vous  priant,  M.  TAmbassadeur,  de  la  porter 
^^  k  la  connaissance  du  Gouvemement  de  Sa  Majesty  Britannique, 
"  et  d'y  joindre  vos  bons  offices  pour  Taccomplissement  des  vues 
"  du  Tr^s  Saint  P^re. 

"  Sa  Saintet<^  aime  k  esp^rer  qu'elle  trouvera  dans  les  dispositions 
^^  des  Puissances  amies  un  secours  efficace  qui  puisse  satisfaire  aux 
"  vcEUx,  aux  pri^res  rdit^r^es  de  Timmense  majority  de  ses  fiddles 
"  sujets,  demandant  tons  d'etre  soulag^s  des  violences  et  des  op- 
^^  pressions  dont  ils  sont  l*objet  de  la  part  d'une  fiiction  audace  et 
"  impie. 

"  Le  Saint  P^re  qui  a  ^t^  tr^s  touchy  de  Tint^r^t  et  des  sym- 
"  pathies  que  Sa  Majesty  la  Keine  d'Angleterre,  votre  Anguste 
"  Souveraine,  a  bien  voulu  lui  t^moigner  par  la  lettre  qu'elle  lui 
"  a  adress^e  au  mois  de  Janvier  dernier,  est  confort^  de  la  pens^e 
"  que  le  Gouvemement  de  Sa  Majesty,  qui  s'int^resse  vivement  a 
"  Tordre  et  k  la  paix  de  TEurope,  voudra  dans  les  circonstances 
"  actuelles  prater  le  meilleur  concours  pour  faire  cesser  un  ^tat  de 
'^  choses  si  nuisible  k  la  paix  g^n^rale  et  au  bonheur  des  peuples, 
^ '  et  appuyer  de  sa  puissante  influence  le  concours  r^clam^  pour  le 
VOL.  IL  S  S 
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"  r^tablisaement  du  pouvoir  legitime  du  Saint  Pere  dont  I'md^pen- 
"  dance  est  plus  que  jamais  n^cessaire  pour  I'exercice  de  son 
'^  autorit^  dans  le  monde  Catholique. 

"  Veuillez,  M.  le  Marquis,  je  vous  prie,  transmettre  le  ping 
'^  promptement  possible  ma  commimication  k  votre  Gouyemement 
"  et  recevez,  &c. 

(Sign4)  "  R.  ArchevIique  de  Nic^e, 

"  Nance  ApostoUqutT 


IncloBure  2  in  No.  VI. 

Cardinal  Anionelli  to  the  Bepresentatives  of  Foreign  JPowers. 

'<  Gaeta,  18  Febbrajo,  1849. 

"  La  SantitA  di  nostro  Signore,  fino  dai  primordii  del  sno  Pon- 
*^  tificatOy  non  ebbe  altro  in  mira  che  di  prodigare  beneficenze  veno 
*'  i  suoi  Budditi  a  seconda  dei  tempi,  provvedendo  ad  ogni  lor  mi- 
'^  glioT  bene.  In  fatti  dopo  aver  pronunziato  la  parola  del  perdono 
"  a  coloro  che  per  delitti  politici  o  erano  esuli,  o  giacevano  nel 
^'  carcere,  dopo  aver  eretta  la  Consulta  di  Stato  ed  istitaito  il  Con- 
'^  siglio  de'  Ministri,  accordata  per  la  imperiosa  violenza  delle  cir- 
"  costanze  la  istituzione  della  Guardia  Civica,  la  nuova  legge  per 
^^  una  onesta  liberty  della  stampa,  ed  infine  uno  statute  fonda- 
'^  men  tale  per  gli  Stati  di  Santa  Chiesa,  aveva  egli  ben  diritto  a 
"  quella  riconoscenza  che  i  sudditi  devono  ad  un  Principe,  il  quale 
'^  non  li  riguardava  che  come  suoi  figli,  e  non  prometteya  loro  se 
'^  non  un  regno  di  amore.  Ma  ben  altro  iu  il  ricambio  che  ritrasse 
^^  da  tanti  beneficii  e  condiscendenze  loro  prodigate.  Dopo  brevi 
^'  dimostrazioni  di  plauso,  guidate  pero  da  chi  gi&  aveva  nel  seno  le 
'^  pid  ree  intenzioni  (dimostrazioni  che  il  Santo  Padre  con  i  modi 
"  tutti  proprii  del  patemo  suo  cuore  procur6  di  far  cessare),  ben 
'^  tosto  speriment6  V  amaro  irutto  della  ingratitudine.  Violentato 
'^  egli  della  sfrenatezza  di  una  fazione  ad  impugnarsi  in  una  guena 
'^  contro  r  Austria,  si  trov6  costretto  di  pronunziare  una  allocuzione 
^'  nel  Concistoro  del  19  Aprile  dello  scorso  anno,  con  la  quale  di- 
''  chiaro  al  mondo  intero  che  il  suo  dovere  e  la  sua  coscienza  nol  con- 
'^  scntivano.  Tanto  basto  perch^  prorompessero  le  gia  predisposte 
*'  machinazioni  in  aperte  violenze  alP  esercizio  del  suo  pieno  e  libero 
^^  potere,  costringendolo  alia  divisione  del  Ministero  di  Stato  in 
'*  ecclesiastico  e  civile,  divisione  che  non  mai  riconobbe. 

"  Si  confidava  per6  il  Santo  Padre  che,  ponendo  ai  diversi  Mini- 
"  sterii  persone  idonee  ed  amanti  delP  ordine,  fossero  le  cose  per 
^'  prendere  migliore  andamento,  e  si  arrestassero  in  parte  quel  mali 
'^  che  gia  minacciavano  sciagure.  Ma  un  ferro  micidiale,  brandito 
^^  da  mano  assassina,  tronc6  le  concepite  speranze  con  la  morte  del 
'<  Ministro  Rossi.  Da  questo  delitto  menato  in  trionfo,  si  inaugnro 
<'  impudentemente  il  regno  della  violenza  ;  si  circond6  di  armati  il 
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^'  Quirinale,  lo  si  tent6  d'  incendio,  si  esplosero  colpi  contro  gli 
'^  appartamenti  ove  dimorava  il  Sommo  Pontefice,  e  si  ebbc  il  dolore 
^^  di  vedere  che  uno  dei  segretarii  ne  iimanesse  vittima ;  volevasi 
'^  infine  col  cannone  aprire  a  viva  forza  il  suo  palazzo,  laddove  non 
"  cedesse  cd  ammcttere  il  Ministero  che  gli  veniva  imposto. 

^^  Con  una  serie  di  fatti  si  atroci,  come  a  tutti  ^  ben  noto,  avendo 
"  dovuto  soccombere  all'  impero  della  forza,  si  vide  il  Pontefice 
'^  nella  dura  necessitti  di  allontanarsi  da  Boma  e  da  tuito  lo  Stato 
"  Pontificio,  a  fine  di  ricuperare  quella  liberti\  che  gli  era  stata  tolta, 
"  e  di  cui  deve  godere  nel  pieno  uso  della  suprema  sua  potestii.  Per 
^^  disposizione  della  Divina  Provvidenza  riparatosi  a  Gaeta,  ed  ospita- 
^^  to  da  un  Principio  eminentemente  Cattolico,  circondato  da  un  gran 
'*  numero  del  Sagro  Collegio  e  dai  Eappresentanti  di  tutte  le  Potenze 
"  con  le  quail,  e  in  amichevoli  rapporti,  non  tardoun  momento  a  fare 
"  sentire  la  sua  voce  ad  annunziare  colP  atto  Pontificio  del  27  No- 
^*  vembre  prossimo  passato  i  motivi  della  temporanea  separazione 
"  dai  suoi  sudditi,  la  nullita  e  la  illegality  di  tutti  gli  atti  emanati 
"  dai  Ministero  estorto  dalla  violenza,  ed  a  nominare  una  com- 
'^  missione  governativa  purch^  assumesse  la  direzione  dei  pubblici 
'^  afiari  durante  1'  assenza  dai  suoi  Stati. 

"  Per  nulla  apprezzandosi  la  emanazione  de'  suoi  voleri,  e  pro- 
^'  curandosi  con  mendicati  pretesti  di  eludere  la  loro  forza  presso  la 
^^  classe  inesperta,  si  pa8s6  dagli  autori  delle  sagrileghe  violenze  ad 
^^  attentati  maggiori,  arrogandosi  quel  diritti  che  al  Sovrano  solo  si 
^^  appartegono,  con  T  istituzione  di  una  illegittima  rappresentanza 
"  governativa  col  titolo  di  provvisoria  e  suprema  Giunta  di  Stato. 
"  Contro  il  quale  gravissimo  e  sagrilego  misfatto  il  Santo  Padre 
*'  solennemente  protest6,  con  V  altro  suo  atto  del  17  Dicembre  pros- 
"  simo  passato,  annunziando  non  essere  quella  Giunta  di  Stato  se 
^^  non  una  usurpazione  dei  sovrani  poteri,  n^  avere  perci6  alcuna 
"  autorit^. 

*^  Si  aspettava  egli  che  tali  protest!  richiamassero  •  ai  doveri  di 
'^  fed  el  til  e  di  sudditanza  i  traviati,  ma  invece  un  nuovo  e  piii  mo- 
^^  struoso  atto  di  palese  fellonia,  di  vera  ribellione  colm6  la  sua 
'^  amarezza.  Tale  fu  la  convocazione  di  un'  assemblea  generale 
"  nazionale  dello  Stato  Eomano,  per  stabilire  nuove  forme  politiche 
^^  da  darsi  agli  Stati  della  Santa  Sede.  Laonde  con  altro  Moto 
"  Proprio  del  1°  delF  ora  decorso  Gennajo  protest6  contro  quell' 
^^  atto,  e  lo  condann6  qual  enorme  e  sagrilego  attentate  commesso 
"  in  pregiudizio  della  sua  independenza  e  sovranita  meritevole  dei 
^^  gastighi  comminati  delle  leggi  si  divine  come  umane,  e  viet6  ad 
"  ognuno  de'  suoi  sudditi  il  prendervi  parte,  avvertendoli  che  chiun- 
^^  que  osa  attentare  contro  la  temporale  sovranita  dei  Sommi 
"  Pontefici  Komani,  incorre  nelle  censure,  e  specialmente  nella 
"  scommunica  maggiore,  pena  nella  quale  dichiar6  essere  incorsi 
^^  coloro  eziandio  che  in  qualunque  modo  e  sotto  mentito  pretesto 
"  hanno  violata  ed  usurpata  la  sua  autorita. 

^^  Gome  si  accogliesse  dai  partito  simile  protesta  e  si  autorevole 
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'^  condauna,  basterk  V  accennare  che  si  tento  ogni  sforzo  per  impe- 
^'  dime  la  divulgazione,  si  sottopose  a  gastighi  chi  osasse  istroirDe 
"  il  popolo,  chi  non  secondasse  le  loro  mire,  tuttavia  ad  onta  di  si 
*'  maudita  yiolenza  la  maggioritii  dei  sudditi  rimase  fedele  al  proprio 
^^  SovranOy  e  si  efipose  a  sagrificii  ed  a  pericoll  ancora  deUa  vita. 
"  piuttosto  che  maiicare  al  dovere  di  suddito  e  di  Gattolico.  Inas- 
^^  perito  maggiormente  il  partito  medesimo  nel  vedere  contrariati  i 
^^  loro  disegni,  raddoppiarono  in  mille  modi  la  yiolenza  ed  il  terrore, 
^'  senza  riguardo  alcuno  a  condizione  o  grade,  ma  volendosi  con- 
"  sumare  ad  ogni  costo  questo  eccesso  di  fellonia  si  ricorse  pure  alle 
"  arti  le  piu  vili  e  mercenarie.  Cosi  passando  di  eccesso  in  eccesso, 
^^  con  abusare  delle  stesse  beneficenze  concesse  dal  Pontefice,  e  spe- 
^<  cialmente  convertendo  nella  piu  ributtante  licenza  la  liberta  delk 
"  Btampa,  dopo  le  piu  inique  malversazioni  per  premiare  i  loro  com- 
'^  plici  e  non  piu  toUerare  la  presenza  degli  onesti  e  timorati,  dopo 
'^  tanti  assassinii  commessi  sotto  la  loro  egide,  dopo  aver  dissemi- 
'^  nato  OYunque  la  ribellione,  il  mal  costume,  la  irrelig^one,  dopo 
*'  aver  sedotta  tanta  gioventu  incauta,  non  piu  rispettando  i  luogoi 
<(  gagri  e  gli  asili  di  pace  e  di  solitudine,  ne  i  luoghi  stessi  di  pub- 
'^  blico  insegnamento  per  convertirli  in  covili  della  piu  indiacipli- 
^^  nata  milizia  raccolta  da  profughi  e  scelerati  di  estere  contrade,  a 
"  vuol  ridurre  la  capitale  del  mondo  Cattolico,  la  sede  dei  Ponte- 
'^  fici,  in  una  sede  di  empietk,  atterrando,  se  fosse  possibile,  og°i 
^'  idea  di  sovranilii  in  chi  daila  provvidenza  h  destinato  a  revere 
^^  la  Chiesa  universale,  e  che  appunto  per  esercitare  liberamente 
'^  questa  sua  autorilii  su  tutto  Torbe  Cattolico,  gode  di  uno  stato 
'^  come  patrimonio  della  Chiesa ;  alia  quale  vista  di  desolazione  e  di 
''  strage  non  pu6  il  Santo  Padre  non  rimanere  profondamente  ad- 
"  dolorato,  commosso  altresi  dal  grido  de'  suoi  buoni  sudditi,  che 
"  reclamano  il  suo  ajuto,  il  suo  soccorso  per  essere  liberati  dalla  piu 
"  atroce  tirannia. 

"  La  SantitA  Sua,  com*  k  palese,  poco  dopo  giunta  in  Gaeta, 
"  sotto  il  giomo  4  Dicembre  prossimo  passato,  diresse  la  sua  voce 
^'  a  tutti  li  Sovrani  coi  quali  ^  in  relazione,  e  dando  lor  parte  del 
"  suo  allontanamento  dalla  capitale  e  dallo  Stato  Ponti6cio,  e  delle 
"  cause  clie  lo  provocarono,  invocava  il  loro  patrocinio  per  la  di- 
"  fesa  dei  dominii  della  Santa  Sede.  Ed  ^  pure  di  dolce  soddis- 
"  fazione  il  manifestare  di  avere  presso  che  tutti  amorevolmeDte 
"  corrisposto,  prendendo  la  piu  viva  parte  alle  sue  amarezze,  alia 
''  penosa  sua  situazione,  offirendosi  pronti  in  suo  favore,  ed  ester- 
"  nando  al  tempo  stesso  sensi  ossequiosissimi  di  devozione  e  di 
'^  attaccamcnto. 

'^  Nella  espettativa  di  si  felici  e  generose  dispotdzioni,  mentre 
'^  Sua  Maestk  la  Regina  di  Spagna  aveva  con  tanta  sollecitudine 
"  promoBso  un  Congress©  delle  Potenze  Cattoliche  per  determinare 
'^  i  mezzi  onde  prontamente  ristabilire  il  Scnto  Padre  ne'  suoi  Stati, 
"  e  nella  sua  piena  liberta  ed  indipendenza,  proposizione  alia  quale 
"  avevano  prestato  adesione  varie  Potenze  Cattoliche,  e  stavasi  in 
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attenzione  de  quella  delle  altre,  6  pur  d*  uopo  con  dolore  riferire, 
"  che  le  cose  deUo  Stato  Pontificio  sono  in  preda  di  un  incendio 
'^  devastatore  per  opera  del  partito  sowertitore  di  ogni  sociale 
"  instituzione,  che  sotto  speziosi  pretest!  di  nazionalita  ed  indipen- 
^'  denza  nulla  Ha  trascurato  di  porre  in  opera  per  giungere  al  colmo 
*^  della  loro  nequizia.  II  decreto,  detto  fondamentale,  emanato  nel 
**  di  9  corrente,  dall*  Assemblea  Costituente  Komana,  offre  un*  atto 
'^  che  da  ogci  dove  ribocca  della  piu  nera  fellonia  e  della  piu 
*^  abominevole  empiet^.  Con  esso  dichiarasi  principalmente  de> 
'^  caduto  11  Papato  di  fatto  e  di  diidtto  dal  govemo  temporale  dello 
"  Stato  Komano,  si  proclama  una  repubblica,  e  con  altro  atto  si 
^'  decreta  Y  abbassamento  degli  stemmi  del  Santo  Padre.  Sua  San- 
^^  tit^  nel  vedere  cosi  yilipesa  la  suprema  sua  dignity  di  Pontefice  e 
**  SoYrano,  protesta  in  faccia  ai  Potentati  tutti,  ed  a  tutti  i  aingoli 
"  Cattolici  del  mondo  universe,  contro  questo  eccesso  d'  irreligione, 
^'  contro  si  violente  attentato  di  spoglio  degli  imprescrittibili  e  sagro- 
'^  Kinti  suoi  diritti.  Quindi  laddove  non  si  accorresse  con  un 
'*  pronte  riparo,  giungerebbe  il  soccorso  allorquando  gli  Stati  della 
"  Chiesa,  ora  interamente  in  prcda  de*  suoi  acerrimi  nemici,  fossero 
"  ridotti  in  cenere. 

*'  Pertanto  avendo  il  Santo  Padre  esauriti  tutti  i  mezzi  che  erano  Foreign 
"  in  suo  potere,  spinto  dal  dovere  che  ha  al  cospetto  di  tutto  il  intenren- 
"  mondo  Cattolico  di  conservare  integro  il  patrimonio  della  Chiesa  ^^^^  ^ 
"  e  la  Bovranita  che  vi  h  annessa,  cosi  indispensabile  a  mantenere  *1"®®*^^' 
'^  la  sua  plena  libert^i  ed  independenza  come  capo  supremo  della 
"  Cliiesa  steesa,  e  mosso  altreei  dal  gemito  dei  buoni  che  reclaniano 
"  altaniente  un  ajuto,  non  potendo  piii  oltre  sopportare  un  giogo 
"  di  fcrro  ed  una  mano  tirannica,  si  rivolge  di  nuovo  a  quelle  stessc 
"  Potenze,  e  specialmente  a  quelle  Cattoliche  che  con  tanta  gene- 
^^  rositti  di  animo,  ed  in  modo  non  dubbio  hanno  manifestata  la 
^^  loro  decisa  volenti  di  esser  pronte  a  difendere  la  sua  causa,  nella 
"  certezza  che  vorranno  con  ogni  sollecitudine  concorrere  con  il 
"  loro  morale  intervento,  affinche  venga  egli  reslituito  alia  sua  sede, 
*^  alia  capitale  di   quel   dominii   che  furono   appunto  costituiti  a 
^^  mantenere  la  sua  plena   liberta   ed    indipendenza    e    garantiti 
^^  eziandio  dai  trattati  che  formano  la   base   del   diritto  pubblico 
"  Europeo. 

*^  E  poich^  TAustria,  la  Francia,  la  Spagna,  ed  il  Regno  delle 
"  Due  bicilie  si  trovano  per  la  loro  posizione  geografica  in  situa- 
"  zione  di  potere  soUecitamente  accorrere  con  le  loro  armi  a 
*^  ristabilire  nei  dominii  della  Santa  Sede  V  ordine  manomesso 
"  da  un'  orda  di  settarii,  cosi  il  Santo  Padre,  fidando  nel  religioso 
"  interesse  di  queste  Potenze,  figlie  della  Chiesa,  domanda  con 
"  plena  fiducia  il  loro  intervento  armato  per  liberare  principal- 
^'  mente  lo  Stato  della  Santa  Sede  da  quella  fazzione  di  tristi 
"  che  con  ogni  sorta  di  sceleraggine  vi  esercita  il  piii  atroce  despo- 
"  tismo. 

''  Per  tal  modo  solo  potrii  essere  ripristinato  Y  ordine  n^li  Stati 
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"  della  Chiesa,  e  restituito  il  Sommo  Pontefice  al  libero  eaercizio 
'^  della  suprexna  sua  autorit&,  siccome  lo  esiggono  imperiosamente 
"  il  sagro  ed  augusto  suo  carrattere,  gP  intereflsi  della  Chiesa  uni- 
"  versale,  e  la  pace  dei  popoli ;  e  cosi  potra  egli  conservare  quel 
'*  patrimonio  clie  ha  ricevuto  nell'  assunzione  del  Pontificato  per 
"  trasmetterlo  integro  ai  suoi  successori.  La  causa  e  dell*  ordine  e 
'^  del  Cattolicismo.  Per  la  qual  cosa  il  Santo  Padre  si  confida  che 
'^  mentre  tutte  le  Potenze  con  cui  si  trova  in  amichevoli  relazioni, 
"  e  che  in  tanti  modi  nella  situazione  iu  che  e  stato  gettato  da  uq 
"  partido  di  faziosi,  gli  hanno  manifesto  il  loro  piu  vivo  iateresse, 
"  daranno  un'  assistenza  morale  air  intervento  armato,  che  per  h 
"  gravity  delle  oirconstanze  ha  dovuto  invocare,  le  quattro  Potenze 
"  di  sopra  accennate  non  indugieranno  un  momento  di  prestare 
"  r  opera  loro  richiesta,  rendendosi  cosi  benemerite  dell'  ordine  pub- 
"  blico  e  della  religione. 

"  n  Sottoscritto,  Cardinale  Pro-Segretario  di  Stato  di  Sua  San- 
''  tit&,  interessa  per  tanto  rostra  Eccellenza  affinche  si  compiaccia 
^*  portare  questa  nota  il  piu  sollecitamente  possibile  a  cognizione 
"  del  suo  Govemo ;  e  nella  fiducia  di  benevola  accoglienza,  ha 
«  Y  onore,  &c." 


No.  vn. 

Viscoutit  Palmeraton  to  the  Marquis  of  Normanhy, 

"  Foreign  Office,  March  27, 1849. 
"  My  Lord, 

"  I  HAVE  received  your  Excellency's  despatch  of  the  8tli  instant, 
"  transmitting  to  me  the  copy  of  a  note  which  your  Excellency  had 
"  received  from  the  Apostolic  Nuncio,  inclosing  the  copy  of  the 
"  note  which  has  been  addressed  by  Cardinal  Antonelli  to  the  Re- 
"  presentatives  of  all  friendly  Powers,  requesting  them  to  co- 
'^  operate  for  the  purpose  of  re-establishing  the  Papal  authority  at 
"  Rome. 

"  I  have  to  instruct  your  Excellency  to  say  to  the  Nuncio  that 
"  Her  Majesty's  Government  have  received  and  have  attentively 
"  considered  the  communication  which  he  has  made  to  tliem 
"  through  your  Excellency,  and  that  you  are  instructed  to  express 
"  to  him  tne  deep  regret  with  which  Her  Majesty's  Government 
"  have  witnessed  the  diflferences  which  have  arisen  between  the 
"  Pope  and  his  subjects,  the  assassination  of  Count  Rossi,  the  de- 
"  parture  of  the  Pope  from  his  capital  and  States,  and  the  procla- 
"  mation  of  a  Republic  at  Rome. 

"  The  British  Government  is,  for  many  obvious  reasons,  not 
"  desirous  of  taking  an  active  part  in  any  negotiations  which  may 
"  result  from  the  application  which  the  Pope  has  addressed  to 
"  some  of  the  Catholic  Powera  of  Eiux)pe,  whose  territories  are 
"  nearer  than    Great  Britain   in  geographical   proximity    to    the 
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**  Italian  Peninsula.  But  the  British  Government  will  be  much 
'^  gratified  if  the  result  of  those  negotiations  should  be  such  a 
"  reconciliation  between  the  Pope  and  his  subjects  as  might  enable 
"  the  former  with  the  free  good-will  and  consent  of  the  latter  to  return 
"  to  his  capital,  and  there  to  resume  his  spiritual  functions  and  his 
"  temporal  authority.  But  it  is  the  opinion  of  Her  Majesty's 
"  Government  that  such  a  reconciliation  could  scarcely  be  effected, 
"  or  if  effected  for  the  moment,  could  never  be  permanent,  unless  the 
"  basis  upon  which  it  was  founded  were  to  be  that  the  Pope  should 
'^  engage  to  maintain  the  constitutional  and  representative  system 
"  of  government  which  he  granted  last  year  to  his  subjectSj  and 
"  unless  the  separation  between  the  spiritual  authority  and  the 
"  temporal  powers  and  institutions  of  the  State  were  so  clearly  and 
"  so  distinctly  established  as  to  put  an  end  to  those  manifold  griev- 
"  ances  which  the  mixture  of  the  spiritual  with  the  temporal  power 
"  has  for  so  long  a  period  of  timfe  produced  in  the  Eoman  States. 
"  The  great  importance  of  admitting  laymen  to  administrative  and 
"  judicial  functions  in  the  Roman  States  was  pointed  out  to  the 
"  late  Pope  by  the  Memorandum  presented  in  1832  to  the  Roman 
"  Government  by  the  Representatives  of  Austria,  France,  Great 
"  Britain,  Prussia  and  Russia,  and  the  events  which  have  happened 
"  since  that  time,  not  only  in  the  Roman  States,  but  in  the  rest  of 
"  Europe,  have  tended  to  make  it  still  more  important  that  such  a 
"  reform  should  be  carried  out  into  full  and  complete  execution. 
"  Your  Excellency  will  give  the  Nuncio  a  copy  of  this  despatch. 

"  I  am,  &c. 
"  (Signed)        Palmerston." 


No.  4. 


On  the  12th  of  July,  1859,  Antonelli  addressed  to  the  repre- 
sentatives of  the  Papal  Government  at  foreign  Courts  a  circular,  in 
which  he  dwelt  upon  the  evils  brought  upon  the  Papacy  by  the 
revolution  in  Italy  and  the  assistance  given  to  it  by  the  "King 
"  of  Piedmont,"  and  then  invoked  the  forcible  intervention  of 
foreign  States  to  keep  the  Pope  on  his  throne,  as  follows : — 

"  All  the  measures  taken  with  the  view  of  preventing  or  extenu- 
^^  ating  this  series  of  evils  having  been  in  vain,  the  Holy  Father,  not 
"  forgetful  of  the  duties  incumbent  upon  him  for  the  protection  of 
^^  the  States  and  for  the  preservation  in  its  integrity  of  the  temporal 
"  domain  of  the  Holy  See,  which  is  essentially  connected  with  the 
"  free  and  independent  exercise  of  the  Supreme  Pontificate,  protests 
"  against  the  violations  and  unsurpations  committed,  in  spite  of  the 
"  acceptance  of  neutrality,  and  desires  that  his  protest  may  be  com- 
"  mimicated  to  all  the  European  Powers.  Confident  in  the  justice 
''  which  distinguishes  these  Powers,  he  feels  assiured  that  they  will 
"  support  him,  that  they  will  not  permit  the  success  of  a  manifest 
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''  violation  of  the  law  of  nations  and  the  rights  of  the  Holy  Father. 
"  He  trusts  that  thej  will  not  hesitate  to  co-operate  in  the  vindica- 
''  tion  of  those  rights,  and  to  that  end  he  invokes  their  assistaace 
"  and  protection  "  {b). 

On  the  3rd  of  September,  1859,  the  Assembly  of  Romagna 
adopted  the  following  resolution,  by  which  they  fonnallj  cast  off 
their  allegiance  to  the  Pope : — 

''  Considering  that  the  people  of  Eomagna,  after  having  in  fonner 
''  centuries  lived  under  their  own  statutes  and  laws,  and  in  the 
'*  beginning  of  the  present  century  formed  part  of  a  civil  kingdom, 
"  were  in  1815  placed  under  the  temporal  government  of  the  Pope 
''  against  their  will ;  considering  that  tbaf  Government,  while  it  did 
"  not  revive  the  old  privileges,  destroyed  the  good  institutions  of 
'*  the  Italian  kingdom,  and  afflicted  its  subjects  by  its  bad  admime- 
'*  tration,  well  known  to  Europe ;  considering  that  from  that  moment 
'^  the  history  of  these  provinces  became  a  painful  successioii  of 
'^  revolutions  and  reactions,  so  that  at  length  exceptional  measures 
''  and  the  state  of  siege  became  the  ordinary  rule  of  government; 
"  considering  that  this  produced  serious  evils,  not  only  by  destroy- 
"  ing  public  prosperity,  but  also  by  overthrowing  the  moral  sense  of 
'^  the  people,  with  incessant  danger  to  the  tranquillity  of  Italy  and 
*'  Europe ;  considering  that  every  attempt  at  reform  was  vain,  that 
'^  the  prayers  of  the  people  remained  unheard,  as  well  as  the  adrioe 
^'  of  the  Potentates  of  Europe,  and  that  the  promises  made  were 
''  never  kept ;  considering  that  the  said  Government  has  been  found 
"  to  be  incompatible  with  Italian  nationality,  with  civil  equality  and 
'^  political  liberty  ;  considering  that  it  was  not  even  able  to  defend 
'*  the  lives  and  property  of  its  subjects ;  considering  that  it  abdi- 
"  cated  its  sovereignty  de  factOj  giving  up  its  noblest  prerogatives 
"  into  the  hands  of  Austrian  Generals,  who  for  many  years  held  the 
"  civil  and  military  government  of  these  provinces  in  their  hands, 
''  and  conducted  it  ill ;  considering  that  it  cannot  support  itself  bj 
"  its  own  strength,  but  only  by  foreign  or  mercenary  armies,  and 
^^  has  therefore  become  imcompatible  with  public  tranquillity  and 
*'  permanent  order ;  lastly,  considering  that  the  temporal  govern- 
''  ment  of  the  Pope  is  substantially  and  historically  distinct  from 
'^  the  spiritual  government  of  the  Church,  which  these  populations 
"  will  always  respect,  we,  representatives  of  the  people  of  Eomagna, 
"  convoked  in  general  assembly,  and  calling  God  to  witness  as  to 
''  the  rectitude  of  our  intentions,  declare  that  the  people  of  Bomagna 
"  refuse  to  live  any  longer  under  the  temporal  sway  of  the  Pontiff  *'  (c). 


(b)  Ann,  Beg.  1859:  History,  pp.  267,  268. 

(c)  Ann.  Reg.  1860:  History,  pp.  268,  260. 
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ENCYCLIC  AND   SYLLABUS,  DECEMBER,   1864  (J). 

"  Die  VIII.  Decembris,  MDCCCLXIV. 

"  SS.   DOMINI  NOSTBI  PII   IX. 

"EPISTOLA  ENCYCLICA. 

"  Venerabilibus  Fratribus  Patriarchis,  Primatibus,  Archiepiscopis 
"  ET  Episcopis  Universis  Gratiam  et  Communionem  Apo- 
"  STOLic-fi  Sedis  habentibus. 

"  PIUS  PAPA  IX. 

"  Venerabiles  Fratres, 

"  Salutem  et  Apostolicam  Benedictionem. 

'^  Quanta  cura  ac  pastoral!  vigilantia  Romani  Pontiiices  Prsedeces- 
"  sores  Nostri,  ezsequeiites  demandatum  eibi  ab  ipso  Christo  Domino 
^'  in  persona  Beatissimi  Petri  Apostolomm  Principis  officium,  munus- 
^'  que  pascendi  agnos  et  oves,  nunquam  intermiserint  universum 
''  Dominicum  gregem  sedulo  enutrire  verbis  fidei,  ac  salutari  doctrina 
"  imbuere,  eumque  ab  venenatis  pascuis  arcere,  omnibus  quidem  ac 
"  Vobispraesertim  compertum,  exploratumque  est,  Venerabiles  Fratres. 
''  Et  sane  iidem  Decessores.  Nostri,  augustce  catholica;  religionis, 
"  veritatis  ac  justitise  assertores  et  vindices,  de  animarum  salute 
^^  maxime  solliciti  nihil  potius  unquam  habuere,  quam  sapientissimis 
"  suis  Litteris,  et  Constitutionibus  retegere  damnare  omnes  hcereses 
"  et  errores,  qui  Divinae  Fidei  nostree,  catholic®  Ecclesije  doctrin®, 
^^  morum  honestati,  ac  sempitem®  hominum  saluti  adversi,  graves 
"  frequenter  excitarunt  tempestates,  et  Christianam  civilemque  rem- 
"  publicam  miserandum  in  modum  funestarunt.  Quocirca  iidem 
"  Decessores  Nostri  Apostolica  fortitudine  continenter  obstiterunt 
"  nefariis  iniquorum  hominum  molitionibus,  qui  despumantes  tam- 
"  quam  fluctus  feri  maris  confusiones  suas,  ac  libertatem  promit- 
<<  tentes,  cum  servi  sint  corruptionis,  fallacibus  suis  opinionibus,  et 
"  pemiciosissimis  scriptis  catholic®  religionis  civilisque  societatis 
"  fundamenta  convellere,  omnemque  virtutem  ac  justitiam  de  medio 
^'  tollere,  omniumque  animos  mentesque  depravare,  et  incautos  im- 
"  peritamque  praesertim  juventutem  a  recta  morum  disciplina  aver- 
"  tere,  eamque  miserabiliter  corrumpere,  in  erroris  laqueos  inducere, 
"  ac  tandem  ab  Ecclesi®  catholic®  sinu  avellere  conati  sunt. 

"  Jam  vero,  uti  Vobis,  Venerabiles  Fratres,  apprime  notum  est, 
''  Nob  vix  dum  arcano  Divin®  Providenti®  consilio  nullis  certe 
"  Nostris  mentis  ad  banc  Petri  Cathedram  evecti  fuimus,  cum  vide- 
''  remus  summo  animi  Nostri  dolore  horribilem  sane  procellam  tot 

{d)  See  pp.  400,  425,  442. 
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*^  pravis  opinionibus  excitatam,  et  grayissima,  ac  nunqnam  satis 
'^  lugenda  damna,  quae  in  christianum  populum  ex  tot  erroribus 
"  redundant,  pro  Apostolici  Nostri  Ministerii  officio  illustria  Pnede- 
"  cessoruni  Nostrorum  vestigia  sectantes  Nostram  extullmus  vocem, 
"  ac  pluribus  in  vulgus  editis  Encyclicis  Epistolis  et  Allocutionibus 
*^  in  Ck)nsistorio  habitis,  aliisque  Apostolicis  Litteris  pnDcipuos 
"  tristissimee  nostra  eetatis  errores  damnavimus,  eximiamque  vestram 
"  episcopalem  vigilantiam  excitavimus,  et  universos  catholicse 
<<  Ecclesi®  Nobis  carissimos  filios  etiam  atque  etiam  monuimus  et 
**  exbortati  sumus,  ut  tam  dir©  contagia  pestis  omnino  horrerent  et 
"  devitarent.  Ac  pr«sertim  Nostra  prima  Encjclica  Epistola  die 
"  9  Novembris  anno  1846  Vobis  scripta,  binisque  AUocutionibus. 
"  quarum  altera  die  9  Decembris  anno  1854,  altera  vero  9  Junii 
"  anno  1862  in  Consistorioa  Nobis  babita  fuit,  monstrosa  opinionum 
^^  portenta  damnavimus,  quae  hac  potissimum  actate  cum  maximo 
'^  animarum  damno,  et  civilis  ipsius  societatis  detrimento  dominantur. 
^^  quaeque  non  solum  catholicae  Ecclesiae,  ejusque  salutari  doctrioae  ac 
"  venerandis  juribus,  verum  etiam  sempitemas  naturali  legi  a  Deo  in 
"  omnium  cordibus  insculptae,  rectajque  rationi  maxinie  adversantur, 
"  et  ex  quibus  alii  prope  omnes  originem  habent  errores. 

'^  Etsi  autem  baud  omiserimus  potissimos  hujusmodi  errores 
"  saepe  proscribere  et  reprobare,  tamen  catholicae  Ecclesia;  causa. 
'^  animanimque  salus  Nobis  divinitus  commissa,  atque  ipsius  humanic 
"  societatis  bonum  omnino  postulant,  ut  iterum  pastoralem.  vestram 
''  sollicitudinem  excitemus  ad  alias  pravas  profiigandas  opiniones,  qme 
"  ex  eisdem  erroribus,  veluti  ex  fontibus,  erumpunt.  Quae  fal?ae  ac 
^*  perversae  opiniones  eo  magis  detestandae  sunt,  quod  eo  potissimum 
"  spectant,  ut  impediatur  et  amoveatur  salutaris  ilia  vis,  quam 
^^  catholica  Ecclesia  ex  divini  sui  Auctoris  institutione  et  mandate, 
"  libcre  cxercere  debet  usque  ad  consummationem  saeculi  non 
^*  minus  erga  singulos  homines,  quam  erga  nationes,  populos  sum- 
"  mosque  eorum  Principes,  utque  de  medio  toUatur  mutua  ilia  inter 
"  Sacerdotium  et  Imperium  consiliorum  societas  et  concord ia,  qua 
"  rci  cum  sacrae  tum  civili  fausta  semper  extitit  ac  salutaris.  [Gr(^or. 
"  XVI.  Epist.  Encycl.  '  Mirari:  15  Aug.  1832.]  Etenim  probe 
"  noscitis,  Venerabiles  Fratres,  hoc  tempore  non  paucos  reperiri, 
'^  qui  civili  consortio  impium  absurdumque  naturalismi^  uti  vocant, 
"  principium  applicantea  audent  docere,  *  optimam  societatis  pu- 
"  blicae  rationem,  civilemque  progressum  omnino  requirere,  ut  humana 
"  societas  constituatur  et  gubemetur,  nuUo  habito  ad  religionem 
"  respectu,  ac  si  ea  non  existeret,  vel  saltem  nuUo  facto  veram  inter 
"  falsasque  religiones  discrimine/  Atque  contra  sacrarum  Litte- 
"  rarum,  Ecclesiae,  sanctorumque  Patrum  doctrinam,  asserere  non 
"  dubitant,  *  optimam  esse  conditionem  societatis,  in  qua  Imj)erio 
'^  non  agnoscitur  officium  coercendi  sancitis  poenis  violatores  catho- 
"  licaj  religionis,  nisi  quatenus  pax  publica  postulet.'  Ex  qua 
"  omnino  falsa  socialis  regiminis  idea  baud  timent  erroneam  illam 
^'  fovere  opinionem  cathoUcde  Ecclesiae,  animarumque  saluti  maxime 
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"  exitialem  a  rec.  mem.  Gregorio  XVI.  Pradecessore  Nostro  delira- 
"  mentum  appellatam  [Eadem  Encyel.  *  Mirari '],  nimirum  *  liber- 
"  tatem  conscientiee  et  cultuum  esse  proprium  cujuscumque  hominis 
"  jus,  quod  lege  proclamari  et  asseri  debet  in  omni  recte  constituta 
"  societate,  et  jus  civibus  inesse  ad  omnimodam  libertatem  nulla 
"  vel  ecclesiastica,  vel  civili  auctoritate  coarctandam,  quo  suos 
"  conceptus  quoscunique  sive  voce,  sive  typis,  sive  alia  ratione 
"  palam  publiceque  manifestare  ac  declarare  valeant.*  Dum  vero 
"  id  temere  affirmant,  baud  cogitant  et  considerant,  quod  libertatem 
^^  perditionts  [S.  Aug.  Epist.  105,  al.  166]  prsedicant,  et  quod  *Bi 
'^  bumanis  persuasion ibus  semper  disceptare  sit  liberum,  nunquam 
"  deesse  poterunf.,  qui  veritati  audeant  resultare,  et  de  buman© 
"  sapientisB  loquacitate  confidere,  cum  banc  nocentissimam  vanitatem 
"  quantum  debeat  fides  et  sapientia  Christiana  vitare,  ex  ipsa  Domini 
"  nostri  Jesu  Cbristi  institutione  cognoscat.'  [S.  Leonis  Epist.  164, 
"  al.  133,  §  edit.  Ball.] 

"  Et  quoniam  ubi  a  civili  societate  fuit  amota  religio,  ac  repudiata 
"  divinae  revelationis  doctrina  et  auctoritas,  vel  ipsa  germana  justitire 
"  biunanique  juris  notio  tenebris  obscuratur  et  amittitur,  atque  in 
"  verse  justitiae  legitimique  juris  locum  materialis  subsdtuitur  vis, 
''  inde  liquet  cur  nonnulli  certissimis  sanee  rationis  principiis  penitus 
"  neglectis  postbabitisque  audeant  conclamare,  *  voluntatem  populi, 
''  publico,  quam  dicunt,  opinione  vel  alia  ratione  manifestatam 
''  constituere  supreniam  legem  ab  omni  divino  bumanoque  jure 
"  Bolutam,  et  in  ordine  politico  facta  consummata,  eo  ipso  quod 
"  consummata  sunt,  vim  juris  habere.'  Verum  ecquis  non  videt, 
"  planeque  sentit,  hominum  societatem  religionis  ac  verae  justitiae 
"  vinculis  solutam  nullum  aliud  profecto  propositum  habere  posse, 
"  nisi  scopum  comparand!,  cumulandique  opes,  nuUamque  aliam  in 
"  suis  actionibus  legem  sequi,  nisi  indomitam  animi  cupiditatem 
"  inserviendi  propriis  voluptatibus  et  commodis  ?  Eapropter  hujus- 
"  modi  homines  acerbo  sane  odio  insectantur  Religiosas  Familias 
"  quamvis  do  re  Christiana,  civili,  ac  littcraria  summopcre  meritas, 
"  et  blaterant  easdem  nullam  habere  legitimam  existendi  rationera, 
"  atque  ita  haereticorum  commentis  plaudunt.  Nam  ut  sapientissime 
"rec.  mem.  Pius  VI.  Deccssor  Noster  docebat,  'regularium  abolitio 
"  laedit  statum  publicae  professionis  consiliorum  evangelicorum, 
"  laedit  vivendi  rationem  in  Ecclesia  commendatam  tamquam 
"  Apostolicae  doctrinae  consentaneam,  Iredit  ipsos  insignes  fundatores, 
"  quos  super  altaribus  veneramur,  qui  non  nisi  a  Deo  inspirati  eas 
"  constituerunt  societates.'  [Epist.  ad  Card,  de  la  Rochefoucault, 
"  10  Martii  1791.]  Atque  etiam  impie  pronunciant,  auferendam 
"  esse  civibus  et  Ecclesiae  facultatem  *  qua  eleemosynas  Christiana3 
"  caritatis  causa  palam  erogare  valeant,'  ac  de  medio  tollendam 
**  legem  *  qua  certis  aliquibus  diebus  opera  servilia  propter  Dei 
"  cultum  prohibentur,'  fallacissime  praetexentes,  commemoratam 
"  facultatem  et  legem  02)tim8e  publicae  oeconomias  principiis  obsistere. 
'^  Neque  contenti  amovere  religionem  a  publica  societate,  volunt 
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''  religionetn  ipsam  a  privatis  etiam  arcere  fiuniliis.  Etenim 
<<  ftmestiflsimum  Communisnd  et  Socialismi  docentes  ac  profitentes 
''  errorem  assemnt  *  societatem  domesticam  seu  familiam  totam  bos 
"  existentis  rationem  a  jure  dumtaxat  civili  mutuari ;  proindeque 
'^  ex  lege  tantum  civili  dimanare  ac  pendere  jura  omiiia  parentom 
'*  in  filios,  cum  primis  vero  jus  institutionis  educationisque  cu- 
"  randffi.'  Quibus  impiis  opinionibus,  machinationibuaque  in  id 
"  prscipue  intendunt  fallacissimi  isti  homines,  ut  salutiiera  catbo- 
'^  licse  Eccleaia;  doctrina  ac  Tis  a  juventutis  institutione  et  ednca- 
"  tione  prorsus  eliminetur,  ac  teneri  flexibilesque  juvenum  aninii 
"  pemiciosis  quibusque  erroribus,  vitiisque  misere  inficiantur  ac 
"  depraventur.  Siquidem  omnes,  qui  rem  tum  sacram,  turn 
'^  publicam  perturbare,  ac  rectum  societatis  ordinem  evertere,  et 
'^  jura  omnia  divina  et  humana  delere  sunt  conati,  omnia  nefaria  sua 
'^  consilia,  studia  et  operam  in  improvidam  prsesertim  juTentutem 
'^  decipiendam  ac  depravandam,  ut  supra  innuimus,  semper  oontu- 
<^  lerunt,  omnemque  spem  in  ipsius  juventutis  corruptela  coUocarunt 
'^  Quocirca  nunquam  cessant  utrumque  clerum,  ex  quo,  veluti 
*'  certissima  histories  monumenta  splendide  testantur,  tot  magna  in 
''  Christianam,  civil  Am,  et  litterariam  rempublicam  commoda  redan* 
"  darunt,  quibuscumque  infandis  modis  divexare,  et  edicere, 
"  ipsum  Clerum  *  utpote  vero,  utilique  scientiae  et  civilitatis  pro- 
"  gressui  inimicum,  ab  omni  juventutis  instituendae  educandseque 
"  cura  et  officio  esse  amovendum.' 

**  At  vero  alii  instaurantes  prava  ac  toties  damnata  novatorura 
'*  commenta,  insigni  impudentia  audent,  Ecclesiae  ct  hujus  Aposto- 
^^  lies?  Sedis  supremam  auctoritatem  a  Christo  Domino  ei  tributam 
"  civilis  auctoritatis  arbitrio  subjicere,  et  omnia  ejusdem  Ecclesias  et 
*'  Sedis  jura  denegare  circa  ea  qus  ad  exteriorem  ordinem  pertinent. 
"  Namque  ipsos  minime  pudet  affirmare  ^  Ecclesise  leges  non 
'^  obligare  in  couKcientia,  nisi  cum  promulgantur  a  civili  potestate ; 
'^  acta  et  decreta  Romanorum  Pontiticum  ad  religionem  et  Eccledam 
''  spectantia  indigere  sanctione  et  approbatione,  vel  minimum 
^'  assensu  potestatis  civilis;  constitutione^  Apostolicas [Clement XII. 
"  *  In  eminentu*  Benedict  XIV.  *  Providaa  RovfianorumJ  Pii  VII. 
"  *  Ecclesiam,*  Leonis  XII.  *  Quo  graviora '],  quibus  damnantur 
^^  clandestinae  societates,  sive  in  eis  exigatur,  aive  non  exigatur 
^'  juramentum  de  secreto  servando,  earumque  asseclas  et  fautores 
"  anathemate  mulctantur,  nullam  habere  vim  in  illis  orbis  regio- 
^'  nibus  ubi  ejusmodi  aggregationes  tolerantur  a  civili  gubernio ; 
"  excoramunicationem  a  Concilio  Tridentino  et  Romania  Pontifi- 
^'  cibus  latam  in  eos,  qui  jura  posseasionesque  Ecclesiae  invadunt  ct 
''  usurpant,  niti  confusione  ordinis  spiritualis  ordinisque  civilis  ac 
"  politici,  ad  mundanum  dumtaxat  bonum  prosequendum ;  Ecclesiam 
'^  nihil  debere  decernere,  quod  obstringere  possit  fidelium  conscien- 
''  tiaa  in  ordine  ad  usum  rerum  temporalium ;  Ecclesias  jus  non 
^'  competere  violatores  legum  suarum  pcenis  temporalibus  coercendi ; 
'^  conforme  esse  sacr»  theologize,  jurisque  publici  principiis,  bo- 


<'  norum  proprietatera,  qu«  ab  Ecclesia,  a  Familiis  religiosis,  aliiaque 
'^  locis  piis  possidentur,  civili  gubernio  aaserere  et  vindicare.' 
^^  Neque  erubescunt  palam  publiceque  profiteri  haereticorum  ef¥atum 
"  et  principium,  ex  quo  tot  perversae  oriuntur  sententise,  atque 
^^  errores.  Dicdtant  enim  '  Ecclesiasticam  potestatem  non  ease  jure 
'<  divino  distinctam  et  independentem  a  potestate  civili,  neque 
''  ejusmodi  distinction  em  et  independentiam  seryari  posse,  quin  ab 
"  Eccleaia  invadantur  et  usurpentur  essentialia  jura  potestatis 
"  civilis.*  Atque  silentio  prseterire  non  poasumus  eorum  audaciam, 
''  qui  sanam  non  sustinentes  doctrinam  contendunt '  ill  is  Apostolicse 
^'  Sedis  judiciis,  et  decretis  quorum  objectum  ad  bonum  generale 
'<  Ecclesis,  ejuademque  jura,  ac  disciplinam  spectare  declaratur, 
^'  dummodo  lidei  morumque  dogmata  non  attingat,  posse  assensum 
^'  et  obedientiam  detrectari  absque  peccato,  et  absque  ulla  catholicse 
"  professionis  jactura : '  quod  quidem  quantopere  adversetur  catho- 
"  lico  dogmati  plense  potestatis  Romano  Pontifici  ab  ipso  Christo 
^'  Domino  divinitus  collatse  universalem  pascendi,  regendi,  et  guber- 
^'  nandi  Ecclesiam,  nemo  est  qui  non  clare  aperteque  videat  et 
"  intelligat. 

'^  In  tanta  igitur  depravatarum  opinionum  perversitate,  Nos 
"  Apostolici  Nostri  officii  probe  memores,  ac  de  sanctissima  nostra 
^'  Religione,  de  sana  doctrina,  et  animarum  salute  Nobis  divinitus 
^^  commissa,  ac  de  ipsius  human®  societatis  bono  maxime  'solliciti, 
^^  Apostolicam  Nostram  vocem  iterum  extollere  existimavimufi. 
*'  Itaque  omnes  et  singulas  pravas  opinio nes  ac  doctrinas  singillatim 
"  hisce  Litteris  commemoratas  Auctoritate  Nostra  Apostolica  re- 
*^  probamus,  proscribimus  atque  damnamus,  easque  ab  omnibus 
'^  catholicae  Ecclesiae  filiis,  veluti  reprobatas,  proscriptas  atque 
"  damnatas  omnino  haberi  volumus  et  mandamus. 

"  Ac  pr«ter  ea,  optime  scitis,  Venerabiles  Fratres,  hisce  tempo- 
''  ribus  omnis  veritatis  justitisque  osores,  et  acerrimos  nostras  reli- 
^'  gionis  hostes,  per  pestiferos  libros,  libellos,  et  ephemerides  toto 
'^  terrarum  orbe  dispersas  populis  illudentes,  ac  malitiose  mentientes 
^^  alias  impias  quasque  disseminare  doctrinas.  Neque  ignoratis,  hac 
'^  etiam  nostra  aetate,  nonnuUos  reperiri,  qui  Satanaa  spiritu  permoti 
*'  et  incitati  eo  impietatis  devenerunt,  ut  Dominatorem  Dominum 
"  Nostrum  Jesum  Christum  negare,  ejusque  Divinitatem  scelerata 
"  procacitate  oppugnare  non  paveant.  Hie  vero  baud  possumus, 
"  quin  maximis  meritisque  laudibus  Vos  efferamus,  Venerabiles 
^^  Fratres,  qui  episcopalem  vestram  vocem  contra  tantam  impietatem 
^^  omni  zelo  attollere  minime  omisistis. 

"  Itaque  hisce  Nostris  Litteris  Vos  iterum  amantissime  alloqui- 
'^  mur,  qui  in  sollicitudinis  Nostras  partem  Yocati  summo  nobis  inter 
^^  maximas  Nostras  acerbitates  solatio,  laetitias,  et  consolationi  estis 
"  propter  egregiam,  qua  praestatis  religionem,  pietatera,  ac  propter 
"  mirum  ilium  amorem,  fidem,  et  observantiam,  qua  Nobis  et  huic 
"  Apostolicae  Sedi  concordissimis  animis  obstricti  gnivissimum  epi- 
'^  scopale  vestrum  ministerium  strenue  ac  sedulo  implere  contenditis. 
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^^  Etenim  ab  eximio  vestro  pajstorali  zelo  expectamus,  ut  asamenft^ 
"  gladinm  spiritus,  quod  eat  verbum  Dei,  et  confortati  in  grataa 
^^  Domini  Nostri  Jesu  Christi,  velitis  ingeminatia  studiis  quotidie 
"  magis  prospicere,  ut  fideles  curie  vestrte  concrediti  '  abstineant  ab 
^^  herbis  noxiis,  quas  Jesus  Christus  non  colit,  quia  non  sunt  plan- 
'^  tatio  Patiis.'     [S.  Ignatius  M.  ad  Philadelph.  3.]     Atque  eisdem 
"  fidelibus  inculcare  uunquam  desinite,  omnem  veram  felicltatem  in 
"  homines  ex  augusta  nostra  religione,  ejusque  doctrina  ex  exercitio 
^^  redundare,  ac  beatum  esse  populum,  cujus  Dominus  Deus  ejus. 
"  [Psal.  143.]  Docete  *  cathoHca  Fidei  fundament©  regnn  subsis- 
"  tere  [Cselest.  Epist.  22,  ad  Synod.  Ephes.  apud  Coust.,  p.  1200], 
^'  et  nihil  tarn  mortiferum,  tarn  prseceps  ad  casum,  tarn  expositnzn  ad 
^'  omnia  pericula,  si  hoc  solum  nobis  putantes  posse  sufficere,  quod 
"  liberum  arbitrium,   cum   nasceremur,   accepimus,   ultra  jam  a 
'^  Domino  nihil  quseramus,  id  est,  auctoris  nostri  obliti,  ejus  poten- 
"  tiam,  ut  nos  ostendamus  liberos,  abjuremus.'     [S.  Innocent.  L 
"  Epist.  29  ad  Episc.  CJonc.  Carthag.  apud  Const.,  p.  891.]     Atque 
^^  etiam  ne  omittatis  docere  ^  regiam  potestatem  non  ad  solmn  mundi 
^^  regimen,  sed  maxime  ad  Ecclesise  prsssidium  esse  coUatam '  [S. 
"  Leonis  Epist.  156,  al.  125],  et  nihil  esse  quod  civitatum  Principi- 
^^  bus,  et  Kegibus  majori  fructui,  gloriseque  esse  possit,  quam  si,  ut 
"  sapientissimus  fortissimusque  alter  Pnedecessor  Noster  S.  Felix 
^^  Zenoni  Imperatori  praescribebat,  '  Ecclesiam  catholicam     .     .     . 
^^  sinant  uti  legibus  suis,  nee  lihertati  ejus  quemquam  jpermittant 
'^  obsistere.     .     .     .    Certum  est  enim,  hoc  rebus  suis  ease  salutare, 
^^  ut,  cum  de  causis  Dei  agatur,  justa  ipsius  constitutam  regiam  yo- 
"  luntatem  Sacerdotibus  Chriati  studeant  subdere,  non  praeferre.' 
"  [Pii  VII.  Epist.  Encycl.  '  Diu  satis/  15  Maii  1800.] 

^^  Sed  ai  semper,  Venerabiles  Fratres,  nunc  potissimum  in  tantis 
^^  Ecclesis,  civilisque  societatis  c^lamitatibus,  in  tant^T  adversariomm 
"  contra  rem  catholicam,  et  banc  Apostolicam  Sedem  conspiratione 
^'  tantaque  errorum  congerie,  necesse  omnino  est,  ut  adeamus  cum 
"  fiducia  ad  thronum  gratiae,  ut  misericordiam  consequamur,  et 
"  gratiam  inveniamus  in  auxilio  opportune.  Quocirca  omnium 
^^  fidelium  pietatem  excitare  existimavimus,  ut  una  Nobiscum 
"  Vobisque  clementissimum  luminum  et  misericordiarum  Patanem 
^^  ferventissimis  humillimisque  precibns  sine  intermissione  orent,  et 
"  obsecrent,  et  in  plenitudine  fidei  semper  confugiant  ad  Dominum 
'^  Nostrum  Jesum  Christum,  qui  redemit  nos  Deo  in  sanguine  suo, 
'^  Ejusque  dulcissimum  Cor  fiagrantissims  erga  nos  caritatis  victi- 
^'  mam  enixe  jugiterque  exorent,  ut  amoris  sui  vincnlis  onmia  ad 
^'  seipsum,  trahat,  utque  omnes  homines  sanctissimo  suo  amore  in- 
"  llammati  secundum  Cor  Ejus  ambulent  digne  Deo  per  omnia  pla- 
"  centes,  in  omni  bono  opere  fructificantes.  Cum  autem  sine  dubio 
"  gratiores  sint  Deo  hominum  preccs,  si  animis  ab  onme  labe  purls 
"  ad  ipsum  accedant,  idcirfco  cselestes  Ecclesiro  thesauros  dispensa- 
"  tioni  Nostras  commissos  Christi  fidelibus  Apostolica  liberalitate 
^^  reserare  censuimus^  ut  iidem  fideles  ad  veram  pietatem  vehement 
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*'  tius  incensiy  ac  per  Poenitentiae  Sacramentum  a  peccatomm  maculis 
^'  expiati,  fidentius  suas  preces  ad  Deum  efiundant,  ejusqae  miseri- 
"  cordiam  et  gratiam  consequantur. 

^^  HiBce  igitiir  Litteris  auetoritate  Nostra  Apostolica  omnibus  et 
^'  singulis  utriusque  sexua  catholici  orbis  fidelibus  Plenariam  Indul- 
*'  gentiam  ad  instar  Jubilsei  concedimus  intra  unius  tantam  mensis 
''  spatium  tisque  ad  totum  futurmn  annum  1865  et  non  ultra,  a  > 
'*  Yobis,  Venerabiles  Fratrea,  aliisque  legitimis  locorum  Ordinariis 
"  statuendum,  eodem  prorsns  modo  et  forma  qua  ab  initio  supremi 
^*  Nostri  PontificatUB  concessimus  per  Apostolicas  Nostras  Litteras 
^^  in  forma  Brevis  die  20  mensis  Novembris  anno  1846  datas,  et  ad 
'*  universum  episcopalem  yestrum  Ordinem  missas,  quarum  initium 
<<  <  Arcano  Divin®  ProvidentisB  consilio/  et  cum  omnibus  eisdem 
"  facultatibus,  quse  per  ipsas  Litteras  a  Nobis  dat»  fuerunt.  Volu- 
"  mus  tamen,  ut  ea  omnia  serventur,  quae  in  commemoratis  Litteris 
"  praescripta  sunt,  et  ea  excipiantur,  quae  excepta  esse  declaravimus. 
"  Atque  id  concedimus,  non  obstantibus  in  contrarium  facientibus 
^^  quibuscumque,  etiam  speciali  et  individua  mentione  ac  derogatione 
"  dignis.  Ut  autem  omnis  dubitatio  et  difficultas  amoveatur, 
^'  earundem  Litterarum  exemplar  ad  Vos  perferri  jussimus. 

^^  Rogemus,  Venerabiles  Fratres,  de  intimo  corde  et  de  tota  mente 
"  misericordiam  Dei,  quia  et  ipse  addidit  dicens :  Misericordinm 
^^  autem  meam  non  dispergam  ab  eis.  Petamus  et  accipiemus,  et  si 
^^  accipiendi  mora  et  tarditas  fuerit  quoniam  graviter  offendimus, 
"  pulsemus,  quia  et  pulsanti  aperietur,  si  modo  pulsent  ostium  preces, 
^*  gemitus,  et  lacrymae  nostne,  quibus  insistere  et  immorari  oportet, 
"  et  si  sit  unanimis  oratio,  .  .  .  unusquisque  oret  Deum  non 
"  pro  se  tantum,  sed  pro  omnibus  fratribus,  sicut  Dominus  orare 
"  nos  docuit.  [S.  Cyprian.  Epist.  II.]  Quo  vero  facilius  Deus 
^'  Nostris,  Vestrisque,  et  omnium  fidelium  precibus,  yotisque  annuat, 
^^  cum  omni  fiducia  deprecatricem  apud  £um  adhibeamus  Immacu- 
"  latam  sanctissimamque  Deiparam  Virginem  Mariam,  qu89  cnnctas 
"  hsereses  interemit  in  tmiverso  mundo,  quaeque  omnium  nostrum 
''  amantissima  Mater  '  tota  suavis  est  ...  ac  plena  misericordisB 
"  .  .  .  .  omnibus  sese  exorabilem,  omnibus  clementissimam  prasbet, 
"  omnium  necessitates  amplissimo  quodam  miseratur  affectu '  [S. 
"  Bernard.  Serm.  de  duodecim  praerogativis  B.M.V.  ex  verbis  Apo- 
"  calyp.],  atque  utpote  Eegina  adstans  a  dextris  Unigeniti  Filii  Sui 
"  Domini  Nostri  Jesu  Christi  in  vestitu  deaurato  circumamicta 
"  varietate  nihil  est,  quod  ab  £o  impetrare  non  valeat.  Sufiragia 
"  quoque  petamus  Beatissimi  Petri  Apostolorum  Principis,  et  Co- 
"  apostoli  ejus  Pauli,  omniumque  Sanctorum  Ccelitum,  qui  facti  jam 
''  amici  Dei  pervenerunt  ad  ccelestia  regna,  et  coronati  possident  pal* 
''  mam,  ac  de  sua  immortalitate  securi,  de  nostra  sunt  salute 
^'  solliciti. 

'^  Denique  coelestium  omnium  donorum  copiam  Yobis  a  Deo  ex 
^^  animo  adprecantes,  singularis  Nostras  in  vos  caritatis  pignus  Apo- 
''  stolicam  Benedictionem  ex  intimo  corde  profectam  Yobis  ipeis, 
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"  Yenerabiles  Fratres,  canctisque  Gericia,  Laiciaque  fidelibus  cnne 
'*  yestrffi  commisais  peramanter  impertimus. 

''  Datum  Roms  apud  S.  Petrum  die  VIII.  Decembris  anno  18S4, 
"  decimo  a  Dogmatica  Definitione  Immacidatse  Conceptionis  Deipsis 
"  Virginia  Marise. 

"  Pontificatua  Nostri  anno  decimonono. 

"  Pius  PP.  IX.'* 


«  SYLLABUS 


"  COMPLECTENS  PILfiCIPUOS  NOSTRA  iETATIS  ERRORES  QUI  NOTAIHITR  IB 
''  ALLOCUTIONIBUS  GONSISTORIiLLIBUS,  IN  ENCYCLIGIS  ALIISQUE  APO- 
"  STOLICIS  LITTERIS  8AKCTISSIlfI  DOMINI  NOSTRI  PII   PAPiE    IX. 

"  §  L 

"  Panthet'smua,  Naturaltsmus,  et  Eationalismua  ahaolutus, 

'^  I.  Nullum  snpremum,  aapientiasimum,  proyidentissimumqne 
''  Numen  divinum  exsiatit  ab  hac  rerum  univeraitate  distinctmny  e£ 
"  Deua  idem  eat  ac  rerum  natura,  et  iccirco  immutationibns  ob- 
^'  noxius ;  Deuaque  reapae  fit  in  homine  et  mundo,  atque  omnia 
''  Deua  aunt  et  ipaiasimam  Dei  habent  subatantiam ;  ac  una  eadem- 
"  que  rea  est  Deua  cum  mundo,  et  proinde  spiritus  cum  materia, 
''  necesaitaa  cum  libertate,  rerum  cum  ftdao,  bonum  cum  malo  et 
"  juatum  cum  injuato. 

'^  Alloc.  Maxima  quidem  9  iunii  1862. 
'*  II.  Neganda  eat  omnia  Dei  actio  in  homines  et  mundum. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  III.  Humana  ratio,  nullo  prorsua  Dei  reapectu  habito,  unicus  est 
''  veri  et  falsi,  boni  et  mali  arbiter,  aibi  ipsi  est  lex,  et  naturalibns 
'*'  suia  viribua  ad  hominum  ac  populorum  bonum  curandum  sufficit. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  IV.  Omnea  religionis  veritates  ex  nativa  humana;  ration  is  vi 
^^  derivant ;  bine  ratio  eat  princepa  norma  qua  homo  cognitionem 
"  omnium  cujuscunique  generis  veritatum  assequi  poasit  ac  debeat 
"  Epiat.  encycl.  Qui  pluribua  9  novembria  1846. 
"  Epiat.  encycl.  SinguJari  quidem  17  martii  1856. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  V.  Divina  revelatio  eat  imperfecta  et  iccirco  aubjecta  oontinuo 
'^  et  indefinite  progressui   qui  humanse  rationis  progression!   re- 
apondeat. 

^\  Epist.  encycl.  Qui  plurilms  9  novembria  1846. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  VI.  Christi  fides  human©  refragatur  rationi ;  divinaque^revelatio 
"  non  aolum  nihil  prodest,  verum  etiam  nocet  hominia  perfecdoni. 
"  Epiat.  encycl.  Qui  pluribus  9  novembria  1846. 
'*  Alloc.  Maxima  quidem  9  iunii  18 G2. 
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''  VII.  Prophetiao  et  miracula  in  saoris  Litteris  exposita  et  narrata 
'^  sunt  poetarum  commenta,  et  Christians  fidoi  mjsteria  philoso- 
'*  phicanim  investigationum  summa ;  et  utriusque  Testament!  libris 
'<  mythica  continentur  inventa ;  ipseque  Jesus  Christus  est  mjthica 
«  fictio. 

'^  £piBt.  encjcl.  Qui  pluribu8  9  noYembris  1846. 
'*  Alloc.  Maxima  quidem  9  iunii  1862. 


«  §  II. 
"  Rationaliamus  moderatua, 

''  VIII.  Quum  ratio  humana  ipsi  religioni  tequiparetur,  iccirco 
^'  theologies  disciplinae  perinde  ac  philosophicae  tractandse  sunt 
"  Alloc.  Singufari  quadam  perfusi  9  decembris  1854. 
''  IX.  Omnia  indiscriminatim  dogmata  religionis  Christians  sunt 
'^  objectum  naturalis  scientis  seu  philosophis ;  et  humana  ratio 
"  historice  tautum  exculta  potest  ex  suis  naturalibus  viribus  ct 
'•''  principiis  ad  veram  de  omnibus  etiani  reconditioribus  dogmatibus 
"  scientiam  pervenii-e,  modo  hsc  dogmata  ipsi  rationi  tamquam 
**  o])jectum  proposita  fuerint. 

"  Epist.  ad  Archiep.  Frising.  Gravissimas  11  decembris  1862. 

"  Epist.  ad  eumdem,  Tuas  libenter  21  decembris  1863. 

**  X.  Quum  aliud  sit  philosophus,  aliud  philosophia,  ille  jus  offi- 

^^  cium   habet   se  submittendi  auctoritati,  quam  veram   ipse  pro- 

^^-baverit;    at  philosophia    neque    potest,   neque   debet  ulii   scse 

"  submittere  auctoritati. 

"  Epist.  ad  Archiep.  Frising.  Gravissiinas  11  decembris  18G2. 
"  Epist  ad  eumdem,  Tuas  libenter  21  decembris  1863 
"  XI.  Ecclesia  non  solum  non  debet  in  philoi^ophiam  unquam 
"  animadvertere,   verum   etiam  debet  ipsius   philosophis   tolerare 
"  en-ores,  eique  relinquere  ut  ipsa  se  corrigat. 

"  Epist.  ad  Archiep.  Frising.  Gravimmas  ]  1  decembris  1862. 
'^  XII,  Apostolics  Sedis  Romanarumque  Congregationum  decreta 
"  liberum  scientis  progressum  irapediunt. 

"  pjpist.  ad  Archiep.  Frising.  Tuas  libenter  21  decembris  1863. 
"  XIII.  Methodus  et  principia,  quibus  antiqui  doctores  scholastic! 
"  Theologiam    excoluerunt,    temporum    nostrorum    necessitatibus 
"  scientiarumque  progressui  minime  congruunt. 

"  Epist.  ad  Archiep.  Frising.  Tuas  libenter  2 1  decembris  1 863. 
'*  XIV.  Philosophia  tractanda  est  nulla  supematuralis  revelationis 
^'  habita  ratione. 

"  Epist.  ad  Archiep.  Frising.  Tuas  libenter  21  decembris  1863. 

*^  N.B.  Cum  rationalism!  systemate  cohsrent  max  imam  partem 

"  errores  Anton!!  GUnther,  qui  damnatur  in  Epist.  ad  Card.  Archiep. 

*'  Coloniensem  Eximiam  tuatn  15  iunii  1847,  et  in  Epist.  ad  Episc. 

**  Wratislaviensem  Dolore  haud  mediocri  30  aprilis  1860,     . 
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"  §  III. 

'^  IndifferentismuSj  Latitvdinarismus. 

''  XV.  Libemm  cuique  homini  est  earn  amplecti  ac  profiteri  reli- 
"  gionem,  qnam  rationis  lomine  quis  ductus  veram  putaverit 
"  Litt.  Apost  MuUiplices  inter  10  iunii  1851. 
'*  Alloc.  Maxima  quidem  9  iunii  1862. 
'^  XVI.  Homines  in  cujusvis  religionis  cultu  viam  setemae  salutb 
"  reperire  setemamque  salutem  asaequi  possunt. 

"  Epist.  encjcl.  Qui  plurihus  9  novembris  1846. 
"  Alloc.   Uhiprimum  17  decembris  1847. 
"Epist.  encycl.  Singulari  quidem  17  martii  1856. 
"  XVll.  Saltern  bene  sperandum  est  de  aeterna  illorum  omnium 
"  salute,  qui  in  vera  Christi  Ecclesia  nequaquam  versantiu-. 
"  Alloc.  Singulari  quadam  9  decembris  1854. 
"  Epist.  encycl.  Quanto  conficiamur  17  augusti  1863. 
"  XVni.  Protestantismus  non  aliad  est  quam  di versa  ejuadem 
"  Christian®  religionis  forma,  in  qua  asque  ac  in  Ecclesia  Catholica 
"  Deo  placere  datum  est. 

"  Epist.  encjcl.  Noscitia  et  nobiscum  8  decembris  1849. 

"  §  IV. 

"  Socialismus,  Communiamus^  Societates  clandestinatf  Societates 
"  biblicw,  Societates  derico-liberales, 

"  Ejusmodi  pestes  ssBpe  gravisaimisque  verborum  formulis  repro- 
"  bantur  in  Epist.  encycl.  Qui  pluribus  9  novemb.  1846 ;  in  Alloc. 
"  Quibus  quantisque  20  april.  1849;  in  Epist.  encycl.  Noscitis  et 
"  nobiscum  8  dec.  1849 ;  in  Alloc.  Singulari  quadam  9  decemb. 
"  1854 ;  in  Epist.  encycl.  Quanto  conficiamur  mcBrore  10  augusti 
«  1863. 

"§  V. 
"  Errores  de  Ecclesia  ejusque  juribus, 
"  XIX.  Ecclesia  non  est  vera  perfectaque  societas  plane  libera. 
"  nee  poUet  suis  propriis  et  constantibus  juribus  sibi  a  divino  suo 
"  Fundatore  coUatis,   sed   civilis  potestatis  est  definire  quae  siat 
<<  Ecclesise  jura  ac  limites,  intra  quos  eadem  jura  exercere  quest 
"  Alloc.  Singuhm  quadam  9  decembris  1854. 
"  Alloc.  Multis  gravibusque  17  decembris  1860. 
"  Alloc.  Maxima  quidein  9  iunii  1862. 
"  XX.  Ecclesiastica  potestas  suam   auctoritatem   exercere   non 
"  debet  absque  civilis  gubernii  venia  et  assensu. 

"  Alloc.  Meminit  unusquisque  30  septembris  1861. 
"  XXI.  Ecclesia  non  habet  potestatem  dogmatice  definiendi  reli- 
'^  gionem  Catholicse  Ecclesise  esse  unice  veram  religionem. 
"  Litt.  Apost.  MuUiplices  inter  10  iunii  1851. 
"  XXII.  Obligatio,  qua  catholici  magistri  et  scriptores  omoko 
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*^  adstringuntur,  coarotatur  in  iia  tantum,  qusB  ab  infallibili  Ecclesias 
"  judicio  yeluti  fidei  dogmata  ab  omnibus  credenda  proponuntnr. 

"  Epist.  ad.  Archiep.  Fiising.  Tuas  libenter  21  decembris 
"  1863. 
'^  XXIIL  Romani  Pontdfices  et  Concilia  oecumenica  a  limitibus 
"  8ua5  potestatis  receaserimtj  jura  Principum  usurparunt,  atque  etiam 
'^  in  rebus  fidei  et  morum  definiendis  errarunt. 

"  Litt.  Apost.  Multiplicea  inter  10  iunii  1851. 
"  XXIV.  Ecclesia  vis  inferend®  potestatem  non  habet,  neque 
"  potestatem  ullam  temporalem  directam  vel  indirectam. 
''  Litt  Apost  Ad  apostolicos  22  augusti  1851. 
"  XXV.  Praeter  potestatem  episcopatui  inbaerentem,  alia  est  attri- 
''  buta  temporalis  potestas  a  civil!  imperio  vel  expresse  vel  tacite 
'^  concessa,  revocanda  propterea,  cum.libuerit  a  civili  imperio. 
"  Litt.  Apost.  Ad  apostoliccB  22  augusti  1851. 
''  XXVI.  Ecclesia  non  habet  nativum  ac  legitimum  jus  acquirendi 
"  ac  possidendi. 

"  Alloc.  Nunquam  fore  15  decembris  1856. 
"  Epist.  encycl.  Incredibili  17  septembris  1863. 
"  XXVII.  Sacri  Ecclesis  ministri  Homanusque  Pontifex  ab  omni 
"  rerum  temporalium  cura  ac  dominio  sunt  omnino  excludendi. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  XXVin.  Episcopis,  sine  gubernii  venia,  fas  non  est  vel  ipsas 
*^  apostolicas  litteras  prcmulgare. 

"  Alloc.  Nunquamfore  15  decembris  1856. 
''  XXIX.  Gratise  a  Romano  Pontifice  concess®  existimari  debent 
"  tamquam  irritaj,  nisi  per  gubernium  fuerint  implorataj. 
"  Alloc.  Nunquamfove  15  decembris  1856. 
^*  XXX.  Ecclesiae  et  personarum  ecclesiasticarum  immunitas  a  jure 
"  civili  ortum  habuit. 

"  Litt.  Apost  Multiplices  inter  10  iunii  1851. 
"  XXXI.  Ecclesiasticum    forum    pro    temporalibus    clericorum 
"  causis  sive  civilibus  sive  crimiualibus  omnino  dc  medio  tollendum 
"  est  etiam  inconsulta  et  reclamante  Apostolica  Sede. 
"  Alloc.  Acerbissimum  27  septembris  1852. 
**  Alloc.  Nunquam  fore  15  decembris  1856. 
'•  XXXII.  Absque   ulla  naturalis  juris   et   sequitatis  violalione 
"  potest  abrogari  personalis  immunitas,  qua  clerici  ab  onere  subeundaj 
**  exercendoeque  militiae  eximuntur ;  banc  vero  abrogationem  jws- 
"  tulat  civilis  progressus,  maxime  in  societate  ad  formam  liberioris 
"  regiminis  constituta. 

"  Epist    ad  Episc.   Montisregal.      Singularia  nobisque   29 
"  septembris  1864. 
"  XXXIII.  Non   pertinet  unice  ad  ecclesiasticam  jurisdictiunis 
"  potestatem  proprio  ac  native  jure  dirigere  theologicarum  rerum 
**  doctrinam. 

"  Epist  ad  Archiep.  Prising.   Tuas  libenter  21  decembris 
"  1863. 
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"  XXXrV.  Doctrinacomparantium  Romanum  Pontificem  Principi 
''  libero  et  agenti  in  universa  Ecclesia,  doctrina  est  quse  medio  sto 
'^  prsBvaluit 

''  Litt.  Apost  Ad  apostoliccB  22  augusti  1851. 
"  XXXV.  Nihil  vetat,  alicujus  Concilii  generalis  sententia  aut 
''  universorum  populorum  facto,  summum  Pontificatum  ab  Komaoo 
"  Episcopo  atque  Urbe  ad   alium   episcopum  aliamque   civitatem 
"  trantiferri. 

''  Litt.  Apoat.  Ad  aposiolicce  22  augusti  1851. 
''  XXXVI.  Nationalis  Concilii   definitio  nullam  aliam   admitdt 
*'  disputationem,  civilisque   adminisfratio  rem  ad   hosce    terminoa 
"  exigere  potest. 

"  Litt.  Apost.  Ad  apostoliccB  22  augusti  1851. 
'^  XXXVII.  Institui  possunt  nationales  Ecclesiie  ab  auctoritate 
"  Romani  Pontificis  subductse  plaueque  divis®. 

"  Alloc.  Multis  gravibusque  17  decembris  1860. 
^'  Alloc.  Jatndudum  cemimus  18  martii  1861. 
"  XXXVIII.  Divisioni  Ecclesise  in  orientalem  atque  occidentalem 
"  nimia  Komanorum  Pontificum  arbitria  contulerunt. 
*'  Litt.  Apost.  Ad  apostoliccB  22  augusti  1851. 

"  §  VI. 

"  Encores  de  aocietate  civili  turn  in  se,  turn  in  mis  ad  Ecclesiam 
relationibus  spectata, 

"  XXXIX.  ReipublicsB  status,  utpote  omnium  jurium  origo    et 
"  fons,  jure  quodam  pollet  nuUis  circumsoripto  limitibus. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
'*  XL.  Catholic®  Ecclesice  doctrina  humans  societatis  bono  ct 
"  commodo  adversatur. 

"  Epist.  encycl.  Qui  pluribus  9  novembris  1846. 
"  Alloc.  Quibus  quantisque  20  aprilis  1849. 
"  XLI.  Civili  potestati  vel  ab   infideli  imperante  exercitae   coni- 
"  petit  potestas  indirecta  negativa  in  sacra ;  eidem  proinde  compeiit 
"  nedum  jus  quod  vocant  exequatur,  sed  etiam  jus  appellalionts, 
"  quam  nuncupant  ab  abusu. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  XLIL  In  conflictu  legum  utriusque  potestatis,  jus  civile  pnc- 
"  valet. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  XLIII.  Laica  potestas  auctoritatem  habet  rescindendi,  declaranfii 
"  ac  faciendi  irritas  solemnes  conventiones  (vulgo  Concortiata)su^cr 
"  usu  jurium  ad  ecclesiasticam  immunitatem  pertinentium  cum  Sedo 
"  Apostolica  initas,  sine  hujus  consensu,  immo  et  ea  reclamante. 
"  Alloc.  In  Consistoriali  1  novembris  1850. 
"  Alloc.  Multis  gravibusque  17  decembris  1860. 
"  XLIV.  Civilis  auctoritas  potest  se  immiscere  rebus  que  ad 
"  religionem,  mores,  et  regimen  spirituale  pertinent.   Hinc  potest  de 
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**  instructionibuB  judicare,  quas  Eccleaie  pastoresad  conscientiarum 
''  normem  pro  suo  munere  edunt,  quin  etiaro  potest  de  divmorum 
"  sacramentorum  administratione  et  dispositionibus  ad  ea  suBcipienda 
'^  necessariis  decemere. 

**  Alloc  In  Consiatmiali  1  novembiis  1850. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  XLV.  Totum  scholarum  publiearum  regimen,  in  quibus  juven- 
"  tus  Christians  alicujus  reipublicse  instituitur,  episcopalibns  dum- 
''  taxat  seminariis  aliqua  ratione  exceptis,  potest  ac  debet  attribiii 
"  auctoritati  civili  et  ita  quidem  attribui,  ut  nullum  alii  cuicumque 
"  auctoritati  recognoscatur  jus  immiscendi  se  in  disciplina  scholaruni, 
^*  in  regimine  studiorum,  in  graduum  collatione,  in  delectu  aut 
"  approbatione  magistrorum. 

"  Alloc.  In  Consistonali  1  novembris  1850. 

"  Alloc.  Quibus  lucttiosissims  5  septembris  1851. 
"  XL VI.  Immo  in  ipsis  clericorum  seminariis  methodus  studio- 
'^  rum  adhibenda  civili  auctoritati  subjicitur. 

"  Alloc.  Nunquamfore  15  decembris  1856. 
"  XL VII.  Postulat  optima  civilis  societatis  ratio,  ut  populares 
"  scbolse,  quae  patent  omnibus  cujusque  e  populo  classis  pueris,  ac 
"  publica  universim  Instituta,  quae  litteris  severioribusque  disciplinis 
"  tradendis  et  education!  juventutis  curandae  sunt  destinata,  exi- 
"  mantur  ab  omni  Ecclesiae  auctoritate,  moderatrice  vi  et  ingerentia, 
''  plenoque  civilis  ac  politicae  auctoritatis  arbitrio  subjiciantur,  ad 
''  imperantium  placita  et  ad  communium  astatis  opinionum  amussim. 

"  Epist.  ad  Archiep.  Friburg.  Quum  non  sine  14  iulii  1864. 

"  XLVIII.  Catholicis  viris  probari  potest  ea  juventutis  instituenda; 

"  ratio,  qua?  sit  a  catholica  tide  et  ab  Ecclesiae  potestate  sejuncta, 

'^  quaeque  rerum  dumtaxat  naturalium  scientiam  ac  terrenae  socialis 

"  vitae  fines  tantum  modo  vel  aaltem  primarium  spectet 

"  Epist.  ad  Archiep.  Friburg.  Quum  non  sine  14  iulii  1864. 
"  XLIX.  Civilis  auctoritas  potest  impedire  quominus  sacrorum 
"  Antistites  et  fideles  populi  cum  Romano  Pontifice  libere  ac  mutuo 
"  communicent. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
*'  L.  Laica  auctoritas  hubet  per  se  jus  praesentandi  Episcopos,  et 
'*  potest  ab  illis  exigere  ut  ineant  dicecesium  procurationem  ante- 
''  quam  ipsi  canonicam  a  S.  Sede  institutionemetapostolicas  litteras 
"  accipiant. 

"  Alloc.  Nunquamfore  15  decembris  1856. 
''  LI.  Immo  laicum  gubemium  habet  jus  deponendi  ab  exercitio 
*'  pastoralis  ministerii  Episcopos,  neque  tenetur  obedire  Romano 
"  Pontifici  in  iis  qiue  episcopatum  et  Episcoporum  respiciunt  insti- 
"  tutionem. 

"  Litt.  Apost.  Multiplices  inter  10  iunii  1851. 

"  Alloc.  Acerbissimum  27  septembris  1852. 
''  LII.  Gubemium  potest  suo  jure  immutare  aetatem  ab  Ecclesia 
**  praescriptam   pro  religiosa  tarn  mulierum  quam  virurum  profes- 


646  APPENDIX  VII. 

'*  none,  omnibusque  religions  fkmiliis  indicere,  ut  neminem  sine  sao 
<<  permissu  ad  solenmia  vota  nuncupanda  admittant. 

^*  Alloc.  Nunquamfore  15  decembris  1856. 
*^  LIU.  Abrogandse  sunt  leges  quse  ad  religiosarum  famiUaruni 
<'  statum  iutandum,  eariimque  jura  et  officia  pertinent;  immo  pot@t 
"  civile  gubemium  iis  omnibua  anxilium  pnestare,  qui  a  susoepto 
''  religiosce  vit®  instituto  deiicere  ac  solemnia  vota  fraogere  velint ; 
''  pariterque  potest  religioeas  easdem  iamiliaa  perinde  ac  oollegiatas 
''  Ecclesias  et  beneficia  simplicia  etiam  juris  patronatus  penitas 
*'  extinguere,  illorumque  bona  et  reditus  civilis  potestatis  admmis- 
"  trationi  et  arbitrio  subjic^e  et  vindicare. 

"  Alloc.  Acerbissimum  27  septembris  1852. 

"  Alloc.  Probe  meminentis  22  ianuarii  1855. 

"  Alloc  Cum  sape  26  iulii  1855. 
'^  LIV.  Heges  et  Principes  non  solum  ab  £cclesi»  jurisdicticme 
"  eximuntur,  verum  etiam  in  qussstionibua  jurisdictionis  dirimendis 
'^  Buperiores  sunt  Ecclesis. 

"  Litt.  Apost.  Muhiplices  inter  10  iunii  1851. 
'*  LV.  Ecclesia  a  Statu,  Statusque  ab  Ecdesia  sejungendus  est. 

"  Alloc.  Acerbiasimum  27  septembris  1852. 

« §  vn. 

"  Errores  de  Ethica  naturali  et  Christiana. 

'*  LYI.  Morum  leges  divina  baud  egent  sanctione,  minimeque 
^'  opus  est  ut  humanse  leges  ad  natune  jus  conformentur  ant  obli- 
"  gandi  vim  a  Deo  accipiant. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  LVII.  Philosophicarum    rerum  morumque  scientia,   itemquc 
"  civiles  leges  possunt  et  debent  a  divina  et  ecclesiastica  auctoritate 
"  declinare. 

''  Alloc.  Maxima  quidem  9  iunii  1862. 
"  LVIII.  Alise  vires  non  sunt    agnoscendse  nisi   ills  quae    in 
''  materia  positse  simt,  et  omnis  morum  disciplina  honestasque  oollo- 
"  cari  debet  in  cumulandis  et  augendis  quovis  modo  divitiis  ac  in 
"  voluptatibus  explendis. 

''  Alloc.  Maxima  quidem  9  iunii  1862. 
"  Epist.  encycl.  Qaanto  conficiamur  10  augusti  1863. 
"  LIX.  Jus  in  materiali  facto  consistit,  et  omnia  hominum  officia 
'<  simt  nomen  inane,  et  omnia  humana  facta  juris  vim  habent 
'^  Alloc.  Maxima  quidem  9  iunii  1862. 
^'  LX.  A  uctoritas  nihil  aliud  est  nisi  numeri  et  materialium  virium 
"  sum  ma. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
'*  LXI.  Fortimata  facti  injustitia  nullum  juris  sanctitati  detri- 
'^  mentum  affert. 

'^  Alloc.  Jamdudum  cemimua  18  martii  1861. 
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"  LXII.  Proclamandum   est  et  observandum  principium   quod 
"  Tocant  de  non  interventu, 

"  Alloc.  N0VO8  et  ante  28  eeptembris  1860. 
^^  LXIII.  Legitimis  principibus  obedientiam  detrectare,  immo  et 
^^  rebellare  licet. 

"  Epist.  encycl.  Quiplurtbus  9  novembris  1846. 
"  Alloc.  Quisqve  vestrum  4  octobris  1847. 
"  Epist.  encycl.  Noscttis  et  nobiscum  8  decembris  1849. 
"  Litt.  Apost.  Cum  catholtca  26  martii  1860. 
"  LXIV.  Turn    cujusque    sanctissimi    juramenti   violatio,  turn 
''  quselibet  scelesta  flagitiosaque  actio  sempiternas  legi  repugnans,  non 
^^  solum  baud  est  improbanda,  verum  etiam  onrnino  llcita,  summisque 
"  laudibus  efferenda,  quando  id  pro  patriaQ  amore  agatur. 
"  Alloc.  Quibus  quantisque  20  aprilis  1849. 

«  §  VIII. 
"  Encores  de  Matrimonio  Christiano, 

"  LXV.  Nulla   ratione  ferri  potest,   Christum  evexisse  matri- 
"  monium  ad  dignitatem  sacramenti. 

"  Litt.  Apost.  Ad  aposioliccB  22  augusti  1851. 
"  LXVI.  Matrimonii  sacramentum  non  est  nisi  contractui  acces- 
"  Forium  ab  eoque  separabile,  ipsumque  sacramentum  in  una  tantum 
"  nuptiali  benedictione  situm  est. 

"  Litt.  Apost.  Ad  ajpostoUccB  22  augusti  1851. 
''  LXVIL  Jure  natures  matrimonii  vinculum  non  est  indissolubile, 
"  ct  in  variis  casibus  divortium  proprie  dictum  auctoritate  civili 
"  sanciri  potest.    • 

"  Litt.  Apost.  Ad  aposiolicce  22  augusti  1851. 
"  Alloc.  Acerhiasimum  27  septembris  1852. 
"  LXVIII.  Ecclesia  non  habet  potestatem  impedimenta  matri- 
''  monium  dirimentia  inducendi,  sed  ca  potestas  civili  auctoritati 
'^  competit,  a  qua  impedimenta  existentia  tollenda  sunt. 
"  Litt.  Apost.  Multiplices  inter  10  iunii  1851. 
^'  LXIX.  Ecclesia   sequioribus  sfeculis  dirimentia  impedimenta 
"  inducere  coepit,  non  jure  proprio,  sed  illo  jure  usa,  quod  a  civili 
"  potestate  mutuata  erat. 

^'  Litt.  Apost.  Ad  aposiolicce  22  augusti  1851. 
'^  LXX.  Tridentini  canones  qui  anathematis  censuram  illis  in- 
"  ferunt  qui  facultatem  impedimenta  dirimentia  inducendi  Ecclesice 
^*  negare  audeant,  vel  non  sunt  dogmatici  vel  de  hac  mutuata  potes- 
^^  tate  intelligendi  sunt. 

^^  Litt.  Apost.  Ad  aposiolicce  22  augusti  1851. 
"  LXXL  Tridentini  forma  sub  infirmitatis  poena  non  obligat,  ubi 
"  lex  civilis  aliam  formam  prsestituat,  et  velit  ac  nova  forma  inter- 
"  veniente  matrimonium  vsdere. 

*'  Litt.  Apost.  Ad  aposiolicce  22  augusti  1851. 
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"  LXXII.  Bonifacius  VIII.  votum  castitatis  in  ordinatione  emis- 
*'  sum  nuptias  nuUas  reddere  primus  asseruit. 

"  Litt.  Apost   Ad  apo8toltcce  22  augusti  1851. 
''  LXXIII.  Vi  contractus  mere  civilis  potest  inter  Christianos 
*'  constare  veri  nominis  matrimonium ;    falsumque  est,  aut   con- 
*'  tractum  matrimonii  inter  Christianos  semper  esse  sacramentum, 
^*  aut  nullum  esse  contractum,  si  sacramentum  excludatur. 
'<  Litt.  Apost.  Ad  ApostoliccB  22  augusti  1831. 
<<  Lettera  di  SS.  Pio  IX.  al  Re  di  Sardegna,  9  settembre 

**  1852. 
*'  Alloc.  Acerbissimum  27  septembris  1852. 
"  Alloc.  Multii  gravibueque  17  decembris  1860. 
"  LXXIV.  Cause  matrimonialea  et  sponsalia  suapte  natura  ad 
"  forum  civile  pertinent. 

''  Litt.  Apost.  Ad  apostolkcB  22  augusti  1851. 
"  Alloc.  Acerhiasimum  21  septembris  1852. 
"  N,  B, — Hue  facere  possunt  duo  alii  errores :  de  clericorum  ccclibata 
'^  abolendo  et  de  statu  matrimonii  statui  virginitatis  anteferendo.  Con* 
"  fodiuntur,  prior  in  Epist.  Encycl.  Quipluribus  9  novembris  1846, 
**  posterior  in  Litteris  Apost.  Multiplices  inter  10  iunii  1851. 


«  §  IX. 
"  Errores  de  civili  Romani  Pontificis  Principatu. 

"  LXXV.  De  temporalis  regni  cum  spirituali  compatibilitate  dis- 
putant inter  se  Christianee  et  catholicse  Eccl&das  filii. 
"  Litt.  Apost.  Ad  apostoUccB  22  augusti  1851. 

"  LXXVI.  Abrogatio  civilis  imperii,  quo  Apostolica  Sedes  potitur, 
"  ad  EcclesifiB  libertatem  felicitatemque  vel  maxime  conduceret. 
'*  Alloc.  Quibus  quantisque  20  aprilis  1849. 

"  N.B. — Praeter  hos  errores  explicite  notatos,  alii  complurea  im- 
'^  plicite  reprobantur  proposita  et  asserta  doctrina,  quam  catholici 
''  omnes  firniissime  retinere  debeant,  de  civili  Homani  Pontificis 
'*  principatu.  Ejusmodi  doctrina  luculenter  traditur  in  Alloc. 
"  Quibus  quantisque  20  april.  1849 ;  in  Alloc.  Si  semper  antea  20 
"  maii  1850 ;  in  Litt.  Apost.  Cum  catholica  Ecclesia  26  Mart. 
"  1860;  in  Alloc.  Azores,  28  sept.  1860;  in  Alloc.  Jamdudum  18 
"  mart.  1861 ;  in  Alloc  Maxima  quidem  9  junii  1862. 

"  §  X. 
"  Errores  qui  ad  Liberalismum  hodiernuth  referuntur, 

*^  LXXYII.  ^tate  bac  nostra  non  ampiius  expedit  religionem 
^'  catbolicam  haberi  tanquam  unicam  status  religionem,  ceteris  qui- 
**  buscumque  cultibus  exclusis. 

"  Alloc,  ^emo  vestrum  26  iulii  1855. 

"  LXXVIII.  Hinc  laudabiliter  in  quibusdam  catholici  nominis 
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"  regionibus  lege   cautum   est,  ut  honiinibus  illuc  iinmigrantibus 
"  liceat  publicum  proprii  cujusque  cultus  exercitium  habere. 

"  Alloc.  Acerbiasimum  27  septembris  1852. 
"  LXXIX.  Enimvero  falsum  est,  civilem  cujusque  cultus  liber- 
*^  tatem,  itemque  plenam  potestatem  omnibus  attributam  quaslibet 
*'  opiniones  cogitationesque  palam  publiceque  manifestandi,  condu- 
"  cere  ad  populorum  mores  animosque  facilius  corrumpendos,  ac  in- 
'^  differentismi  pestem  propagandam. 

"  Alloc.  Nunquamfore  15  decembris  1856. 
'^  LXXX.  Komanus  Pontifex  potest  ac  debet  cum   progressu, 
'^  cum  liberalismo   et  cum  recenti  civilitate  sese  reconciliare  et 
"  componere. 

"  Alloc.  Jamdudum  cemimus  18  martii  1861." 


No.  6. 

Circular  of  Italian  Minister  for  Foreign  Affairs  to  Italian 
Diplomatic  Representatives  abroad, 

"  IlMinistro  degliAffari Ester i air appresentantidi S.  M.  alV  Estero 

"Florence,  18  Octobre  1870. 
"  Monsieur, 

'^  Les  populations  des  provinces  romaines,  ajant  acquis  la  liberty 
"  d'exprimer  solennellement  leur  volenti,  se  sont  prononc^s  a  la 
"  presque  unanimity  pour  Tannexion  de  Rome  et  de  son  territoire  k 
'^  la  monarchic  constitutionnelle  de  Victor-Emmanuel  II  et  de  ses 
"  descendants. 

"  Cette  Yotation,  faite  avec  toutes  les  garonties  de  sinc^rlt^  et  de 
*•  publicity,  est  la  demiere  consecration  de  Tunit^  italienne.  C'est 
"  au  milieu  des  manifestations  de  joie  de  la  nation  entiere  que  S.  M. 
**  le  Roi  a  accept<^  le  plebiscite  des  Remains,  et  qu'il  a  pu  declarer  que 
"  roeuvre  commenc^e  par  son  illustre  pere,  et  poursuivie  par  lui- 
"  meme  avec  tant  de  perseverance  et  de  gloire,  est  eniin  achev^e. 

"  Pour  la  premiere  fois,  depuis  bien  des  si^cles,  les  Italiens  rc- 
'*  trouvent  dans  Rome  le  centre  traditionnel  de  leur  nationality. 
'^  Rome  est  d^sormais  rdunie  k  Tltalie  par  le  droit  national  qui, 
"  exprim6  d'abord  par  le  Parlement,  a  trouv^  dans  le  vote  des 
*^  Romains  sa  sanction  definitive.  C^est  \k  un  grand  fait  dont  les 
"  consequences,  nous  sommes  les  premiers  k  le  reconnattre,  s'etendent 
"  bien  au-delk  des  fronti^res  de  la  peninsule,  et  contribueront  efE- 
"  cacement  au  progres  de  la  societe  catholique. 

"  En  allant  k  Rome,  Tltalie  y  trouve  une  des  plus  grandes  ques- 
"  tions  des  temps  modemes.  U  s'agit  de  mettre  d^accord  le  sentiment 
'^  national  et  le  sentiment  religieux,  en  sauvegardant  Findependance 
'^  et  Tautorite  spirituelle  du  Saint-Siege  au  milieu  des  libertes  inhe* 
'^  rentes  k  la  societe  modeme. 

**  Ainsi  que  voub  Favez  vu  par  la  reponse  du  Roi  a  la  deputation 
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'^  romaine,  Tltalie  sent  toute  la  grandeur  de  la  responsabilit^  qa'dle 
'^  assume  en  declarant  que  le  pouvoir  temporel  du  Saint-Pere  a 
"  cess^  d'exister.  Cette  responsabilit^,  nous  I'acceptons  ayec  cou- 
^^  rage,  car  nous  sommes  stirs  d'apporter  k  la  solution  du  problemc 
^^  un  esprit  impartial  et  rempli  du  respect  le  plus  sincere  pour  les 
'^  sentiments  religieux  des  populations  catholiques. 

"  Appliquer  Tid^e  du  di-oit,  dans  son  acception  la  plus  large  et  In 
^'  plus  ^lev^e,  aux  rapports  de  TEglise  et  de  TEtat,  telle  est  Ia  t^che 
"  que  s'impose  Tltalie. 

"  Le  pouvoir  temporel  du  Saint-Sidge  etait  le  dernier  debris  dts 
^^  institutions  du  moyen-dge.  A  une  ^poque  ou  les  id^es  de  son- 
''  yerainet^  et  de  propri^t^  n*^taient  pas  nettement  s^par^es,  oii  la 
"  force  morale  n'avait  aucune  sanction  efficace  dans  Topinion  pu- 
^'  blique,  la  confusion  des  deux  pouvoirs  a  pu  quelquefois  ne  pas 
^'  ^tre  sans  utility.  Mais  de  nos  jours  il  n'est  pas  n^cesaaire  de 
'^  poss^er  un  territoire  et  d'avoir  des  sujets  pour  exercer  une  grande 
"  autorlt^  morale.  Une  souverainet^  politique  qui  ne  repose  pas 
''  sur  le  consentement  des  populations,  et  qui  ne  pourrait  pas  &e 
^'  transformer  selon  les  exigences  sociales,  ne  peut  plus  exister.  La 
^'  contrainte  en  mati^re  de  foi,  repouss^e  par  tous  les  Etats  modemes, 
'^  trouvait  dans  le  pouvoir  temporel  son  dernier  asile.  D^rmais 
''  tout  appel  au  glaive  s^culier  doit  ^tre  supprim^  k  Rome  m^e,  et 
"  TEglise  doit  profiter  k  son  tour  de  la  liberty.  Degag^e  des  em- 
*^  bari'as  et  des  n^cessit^s  transitoires  de  la  politique,  Pautorit^ 
'^  religieuse  trouvera  dans  Tadh^sion  respectueuse  des  consciences  sa 
"  veritable  souverainet^. 

"  Notre  premier  devoir,  en  faisant  de  Home  la  capitate  de  PItalie, 
'*  est  done  de  d^larer  que  le  monde  catholique  ne  sera  pas  menace 
'^  dans  ses  crojances  par  Tack^vement  de  notre  unit^.  Et  d'abord, 
'^  la  grande  situation  qui  appartient  personnellement  au  Saint-P^ 
''  ne  sera  nullement  amoindrie  :  son  caract^re  de  souverain,  sa  pr^ 
"  Eminence  sur  les  autres  princes  catholiques,  les  immunity  et  la 
"  liste  civile  qui  lui  appartiennent  en  cette  quality,  lui  seront  am- 
'^  plement  garantis ;  ses  palais  et  ses  residences  auront  le  privilege 
"  de  Textraterritorialit^. 

'^  L'exercice  de  sa  haute  mission  spirituelle  lui  sera  assur^  par  un 
'^  double  ordre  de  garanties :  par  la  libre  et  incessante  communica- 
"  tion  avec  les  fiddles  par  les  nonciatures  qu'il  continuera  k  avoir 
"  aupr^s  des  puissances ;  par  les  repr^sentants  que  les  puissances 
'^  continueront  k  accr^diter  aupr^s  de  lui ;  enfin,  et  stu-tout,  par  la 
'^  separation  de  TEglise  et  de  TEtat  que  Fltalie  a  d^j^  proclamee,  et 
^^  que  le  gouvemement  du  Eoi  se  propose  d'appliquer  sur  son  terri- 
''  toire  d^s  que  le  Parlement  aura  donn^  sa  sanction  aux  projets  des 
<<  conseillers  de  la  couronne. 

^^  Pour  rassurer  les  fideles  sur  nos  intentions,  pour  les  convaincre 
"  qu'il  nous  serait  impossible  d'exercer  une  pression  sur  les  decisions 
"  du  Saint- Si^gc  et  de  chercher  k  faire  de  la  religion  un  instrument 
^^  politique,  rien  ne  nous  paratt  plus  efficace  que  la  liberty  comply 
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"  que  nous  accordons  k  TEglise  sur  notre  territoire.  Nous  ne  nous 
"  disBimulons  pas  que  dans  les  commencements  la  soci^t^  civile  aura 
'^  k  surmonter  beaucoup  d'obstacles  et  de  difficult^s.  Mais  nous 
"  avons  foi  dans  la  liberty :  elle  eaura  mod^rer  et  pr^venir  toutes  les 
'^  exag^rations,  elle  sera  un  correctif  suifisant  contre  le  fanatisme. 
'^  La  seule  puissance  que  nous  d^sirons  invoquer  k  Home,  dont  les 
^'  traditions  sont  si  impoeantes,  est  la  puissance  du  droit.  Que  le 
'*  sentiment  religieux  trouve  une  expansion  nouvelle  dans  une  so- 
'^  ci^t6  k  laquelle  He  manque  d'ailleurs  aucune  des  garanties  de  la 
"  liberty  politique,  pour  nous  ce  n'est  pas  un  sujet  de  crainte,  ma  is 
"  de  sati^action,  car  la  religion  et  la  liberty  sont  les  plus  puissants 
"  ^l^ments  de  Tam^lioTation  sociale. 

"  Nous  avons  le  ferme  espoir  que  le  moment  viendra  ou  le  Saint- 
"  P^re  appr^ciera  les  immenses  avantages  de  la  liberty  que  nous 
"  offrons  k  TEglise,  et  qu'il  cessera  de  regretter  un  pouvoir  dont 
"  tous  les  avantages  lui  restent,  dont  il  ne  perd  que  les  embarras  et 
"  les  dangereuses  responsabilit^s.  Vous  pourrez,  en  attendant, 
"  Monsieur,  assurer  le  Gouvemement  aupr^s  duquel  vous  ^tes 
"  accr^dit^  que  le  Saint-Pere,  qui  a  eu  la  bonne  inspiration  de  ne 
"  pas  s'^loigner  du  Vatican,  est  entour6  par  les  autorit^s  royales  et 
"  par  les  populations  des  ^gards  les  plus  respectueux.  Le  jour  oh 
'^  le  Pape,  c^ant  aux  mouvements  de  son  coeur,  se  rappellera  que 
"  le  drapeau  qui  flotte  k  present  a  Rome  est  celui  qu'il  a  b^ni  dans 
^^  les  premiers  jours  de  son  pontificat,  au  milieu  des  acclamations 
"  enthousiastes  de  TEurope ;  le  jour  oi  la  conciliation  entre  TEglise 
"  et  FEtat  sera  proclam^e  au  Vatican,  le  monde  catholique  recon- 
'^  nattra  que  Tltalie  n'a  pas  fait  tme  oeuvre  sterile  de  demolition  en 
^'  allant  k  Rome,  et  que  le  principe  d'autorit^  sera  dans  la  ville 
"  ^temelle  replace  sur  la  base  large  et  solide  de  la  liberty  civile  et 
"  religieuse. 

"  Agr^ez,  etc.  (Firm.)  "  Visconti-Venosta." 

Documenti  Diplomatici  relaiivi  alia  Questione  Romana  :  communis 
caii  dal  Miniatro  degli  Affari  JiJsterij  Visconti-Venosta  (19 
D^cembre  1870),  p.  69. 


No.  7. 
II  Ministro  del  Re  a  Bruxelles  al  Ministro  degli  Affari  Esteri. 

"  Bruxelles,  8  Novembre  1870. 
"  Ricevuto  r  11. 
*'  Monsieur  le  Ministre, 

''  Dans  le  premier  entretien  que  j'ai  eu,  k  mon  retour  k  Bruxelles, 
''  avec  le  Ministre  des  Affaires  Etrang^res,  j'ai  pu  me  convaincrc 
"  que  les  r^entes  circulaires  de  V.  E.  sur  les  affaires  de  Rome 
"  avaient  produit  sur  son  esprit  un  excellent  effet.     M.  d'Anethan 
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'^  nC'd  dit  que  la  grande  question  dans  cette  affaire  ^tait  que  la 
*'  liberty  et  Tind^pendance  absolue  du  Saint- P^re  fuasent  un  £dt 
'^  ^clatant  et  incontestable  aiix  yeux  du  monde  entier,  et  que,  de 
^^  plus,  il  serait  vivement  -k  d^sirer  que  les  sClretes  donn^  par 
'^  ritalie  k  cette  parfaite  liberty  d'action  re9ussent  la  sanction  col- 
'^  lective  de  toutes  les  puissances  catholiques.  J*ai  r^poDdu  k  M. 
"  d'Anethan  que  dans  cet  ordre  d'id^es  le  Gouvernement  du  Roi 
^^  etait  dispose  k  aller  aussi  loin  que  possible,  et  que  lea  communi- 
*^  cations  qu'il  avait  sp^cialement  charg^  ses  representants  a  r^tranger 
^^  de  faire  auz  diff^rents  Gouvemements  conatituaient  ^▼idenunent, 
^*  vis-^-vis  des  puissances  catboliques,  un  engagement  moral. 

'^  J'ai  profit^  de  cette  occasion  pour  demander  au  Baron  d'Ane- 
'^  than  quelle  serait  Tattitude  du  Gouvernement  dans  les  interpella- 
"  tions  que  ne  pourrait  manquer  de  lui  adresser  la  majorite  catfao- 
'^  lique  de  la  Cbambre  relativement  aux  affaires  romaines.  H. 
"  d'Anethan  m*a  r^pondu  qu*il  n'avait  aucune  espece  d'inqui^tade 
"  a  cct  6gard,  et  ne  ferait  que  r^p^ter  les  declarations  qu'il  avait 
**  dej^  formul^es  devant  la  Chambre.  *  La  Belgique,'  m'a-t-il  de 
'^  nouveau  dit,  '  est  un  Etat  neutre,  et  sa  neutrality  elle-meme  lui 
'^  impose  la  stricte  obligation  de  ne  se  meler  en  aucune  fa9on  des 
^^  questions  et  des  differends  qui  peuvent  surgir  entre  les  autres 
'^  Etats.  Si  ritalie  a  une  question  territoriale  a  discuter  arec  le 
"  Saint-Si^ge,  c'est  \k  une  affaire  dans  laquelle  la  Belgique  n'a  rien 
^^  k  voir,  et  ce  serait  m^connaitre  lee  principes  sur  lesquels  repo% 
*^  son  existence  que  de  se  prononcer  d'une  mani^re  ou  d'une  autre 
"  i\  ce  sujet.  Pour  nous  pousser  k  exprimer  officiellement  une 
*'  opinion,  Ton  nous  dit  quelquefois  que  nous  sommes  un  Gouveme- 
*^  ment  catholique,  mais  la  Belgique  est  un  pays  ou  la  liberty  de 
^^  tous  les  cultes  et  la  separation  absolue  de  rEglLse  et  de  TElat  aont 
^^  inscrites  dans  la  constitution  comme  principes  fondamenfaux. 
'^  Personnellement  nous  pouvons  avoir  les  convictions  religieuses 
"  qui  nous  conviennent ;  mais,  comme  Gouvernement,  la  Belgique 
^'  doit  et  veut  rester  neutre ;  quelles  que  soient  les  instances  et  les 
"  pressions  qui  puissent  se  produire,  nous  ne  aortirous  pas  de  li.' 

"  Ce  langage,  que  j  ai  trouve  beaucoup  plus  accentu^  que  par  le 
"  passe,  indique  tr^s-clairement  que  le  Cabinet  actuel  est  plus  que 
"  jamais  resolu  k  s'abriter,  en  actes  comme  en  paroles,  derri^re  k 
"  ])lus  stricte  neutrality. 

"  Agr^ez,  etc. 

(Firm.)  "  C.  De  Barral." 

Documenti  Dtplomatici  relatiui  alia  Questione  Romana :  commu- 
nicati  dal  Ministro  degli  Affari  Eateri,  Vtsconti-Venosta  (19 
Decembre  1870),  p.  98. 
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No.  8. 

Spanish  Minister  of  State  at  Madrid  to  Italian  Ambassador, 
II  Ministro  di  Stato  di  Spagna  al  Ministro  del  Re  a  Madrid, 

'•  Madrid,  14  Novembre  1870. 
<<  Eccellentisaimo  Signore, 

^^  CSoL  maggiore  interesse  ho  preso  conoscenza  della  circolare  colla 
'^  quale  il  signor  Visconti.yenofita  informa  i  rappresentanti  del  Hh 
''  all'  estero  cbe  Sua  Maesta  ha  accettato  il  plebiscito  dei  Romani, 
"  i  quali,  quasi  all'  unanimity,  hanso  votato  per  T  annessione  di 
^'  Homa  e  del  suo  territorio  alia  monarchia  costituzionale  di  Yittorio 
*^  Emanuele  e  suoi  discendenti. 

^*  11  Bignor  Ministro  degli  Aifari  Esteri  di  Sua  Maest^  espone  in 
*^  quel  documento  la  nuova  situazione  creata  alia  Santa  Sede  poich^ 
"  k  venuto  meno  il  potere  temporale  del  Papa,  e  manifesta  la  fondata 
*^  speranza  che  questo  avvenimento  non  sia  pun  to  per  nuocere  all' 
*^  esercizio  della  missione  spirituale  del  Sommo  Pontefice,  il  quale, 
^'  avvenendo  in  Italia  la  riconciliazione  della  Stato  colla  Chiesa, 
"  riconoscera  che  V  annessione  dei  suoi  dominii  alia  monarchia  del 
*^  B.k  Vittorio  Emanuele  non  k  stata  opera  sterile  di  distruzione,  e 
*'  che  il  principio  di  autorita  nella  cittk  eterna  si  affermera  nuova. 
'*  mente,  cementato  solidamente  sulla  base  della  libertk  civile  e 
"  religiosa. 

"  11  Govemo  di  S.  A.  brama  vivamente  che  giunga  quel  giorno 
'^  in  cui  r  Italia,  la  quale,  al  prezzo  di  tanti  sacrifizi,  ed  attraverso 
'^  tanti  secoli,  ha  proseguito  costantemente  la  laboriosa  impresa  della 
^^  sua  unificazione,  gik  intravveduta  ed  accarezzata  nelle  profonde 
^^  meditazioni  del  genio,  e  radicatasi  infine  in  tutte  le  clasai  del 
"  popolo  come  metk  delle  aspirazioni  nazionali,  potr^  congiungcre 
^*  alle  antiche  sue  tradizioni  di  grandezza,  simboleggiate  da  Homu 
'^  capitale,  quelle  della  sovranita  spirituale  cui  sono  avvezze  a  scor- 
^'  gervi  le  non  scemeranno  sicuramente  nel  vederlo  seduto  suir 
"  augusta  cattedra  di  San  Pietro  senza  che  cinga  sulla  tiara  la 
"  corona  temporale. 

^^  Gobi  il  papato  vivrii  di  vita  propria,  senza  che  la  religione  ^ia 
*'  turbata  nella  sua  sfera  pacifica  e  serena  dalle  esigenze  politiche 
*^  del  diritto  modemo,  le  quali  non  attaccano  la  sovranita  spirituale 
"  del  Pontefice,  ma  che,  avversate  di  ostinata  e  temeraria  resistenza, 
"  avrebbero  potuto,  nel  giorno  del?  inevitabile  trionfo,  travolgeru 
*^  nella  steraa  catastrofe  V  autorit^  religiosa  ed  il  dominio  temporale 
'^  dei  Papi.  11  Govemo  Italiano  non  poteva  piu  a  lungo  sconoscere 
'^  il  desiderio  delle  popolazioni,  senza  esporsi  a  vedere  coin  vol  ta 
''  nella  stessa  avversione  la  monarchia  costituzionale.  Esso  lia 
'^  dovuto  provvedere  nel  tempo  stesso  al  prestigio  della  Chiesa  ed 
''  alia  sua  propria  conservazione  procedendo  innanzi  sulla  via  trac- 
"  ciatagli  dalla  pubblica  opinione. 

"  Agli  occhi  della  Spagna  non  poteva  essere  indifferente  il  passo 
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'^  deciaivo  che  V  Italia  ha  &tto  teste  nel  cammino  della  eiia  rlcoeti- 
'^  tuzione  politica.  Poiche  le  due  nazioni  sono  unite  dal  rincolo 
''  della  comunanza  d'  origine,  dair  affiaata  di  razza,  lingua,  costumi 
"  e  religione,  e  Bono  coatituite  sotto  identica  forma  di  governo,  e 
"  non  hanno,  fortunatamente,  interessi  opposti,  ma  sperano,  invece, 
"  riunire  quel  molti  che  gia  le  ravvicinano  con  nuovo  legame  che 
'*  venga  a  stringere  la  loro  fraterna  amicizia,  il  Gorerno  spagnuolo 
^*  ha  la  certezza  di  essere.  fedele  interprete  dei  sentimenti  del  paese 
*^  nel  congratularsi  seco  steaso,  e  felicitare  cordialmente  quelle  di 
*'  S.  M.  Vittorio  Emanuele,  per  essere  finalmente  pervenuto  a  por- 
'^  tare  gloriosamente  a  termine  T  opera  dell*  unit^  italiana. 

''  In  questa  circostanza  solenne  il  Groverno  Italiano  si  h  afirettato 
"  a  dichiarare  che  11  mondo  cattolico  nulla  ha  da  temere  per  le  sue 
'*  credenze  religiose  dalla  nuova  situazione  in  cui,  d'  era  in  poi,  si 
"  trovera  il  pontificato.  £,  per  rassicurarlo  a  questo  riguardou  il 
^^  signor  Yisconti-Venosta  enunciava  nella  sua  circolare  le  saggie  e 
*^  prudent!  disposizioni  che  il  Governo  si  propone  fin  d'  ora  di  adottare 
^'  per  rispetto  alia  persona  del  Santo  Padre,  al  quale  si  usenmno 
^^  tutti  i  riguardi  e  si  conseryeranno  tutte  le  immunita  e  prerogative 
**  inerenti  all'  elevate  suo  carattere. 

^'  Degna  di  applause  a  tal  riguardo  e  la  previdenza  del  Govemo 
'^  Italiano,  il  quale  piglia  Y  iniziativa  spontanea  di  attutire  le  l^t- 
"  time  suscettivit^  che  potrebbero  eccitarsi  nelle  Potenze  cattoliche, 
"  timorose  forse  di  veder  sparire,  sotto  i  colpi  della  rivoluzione,  il 
'*  prestigio  della  piu  alta  di  tutte  le  istituzioni.  La  condotta  che  si 
"  %  tracciata  il  Groverno  del  R^  Vittorio  Emanuele,  sollecito,  fin 
"  d'  era,  di  conservare  tutte  ci6  che  sia  degno  di  rispetto  nelle  tra- 
^^  dizioni  del  Papato,  rassicura  in  questo  punto  i  piu  timorosi,  ed  il 
"  Governo  di  S.  A.  il  Reggente  non  avr^  per  lui  che  xma  voce  di 
'*  approvazione  se  riesce  a  superare  tutte  le  difficolta  che,  nella 
''  effettuazione  dei  suoi  propositi,  gli  si  afiEaccieranno  indubitata. 
'^  mente,  ed  a  serbare  invulnerato,  fra  le  rovine  del  trono  dei  Papi, 
^^  il  potere  spirituale  del  Cape  della  nostra  santa  religione. 

^^  A  questo  risultato  la  Spagna  piglia  maggior  interesse  che 
"  qualunque  altra  delle  Potenze  cattoliche.  La  religione  cattolica 
'^  che  e  Btata  in  Spagna  fine  ad  oggi  di  diritto  una  delle  basi  della 
'^  sua  esistenza  politica,  e  che,  oggi  ancora,  dope  stabilita  la  liberta 
'^  dei  culti,  h  un  fatte  nella  immensa  maggioranza  del  popolo  Spa- 
"  gnuolo,  le  fa  considerare  come  cosa  propria  tutte  ci6  che  ha  tratto 
"  alia  sorte  del  pontificato.  Percio,  il  Governo  del  quale  ho  T  onore 
"  di  far  parte  ha  seguite  con  singolare  attenzione  Tandamente  degli 
"  ultimi  casi,  formande  voti  perche  1*  Italia  soddisfacesse  alle  giuste 
^'  esigenze  dell'  epoca  in  tutte  quanto  ha  rapperto  col  diritto  costi- 
^^  tuzionale  moderno,  desiderande  in  pari  tempo  che  essa  attendessc 
'^  eziandio,  in  mezzo  a  quella  necessaria  traafermaziene,  alia  couser- 
"  vazione  delle  tradizieni  che,  sciolte  da  qualunque  forma  di  govemo 
"  esteriore,  hanne  profonde  radici  nella  coscienza  imiversale. 

*^  Mi  compiaccio  di  sperare   che  queste  considerazieni,  che  il 
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'^  Grovemo  Italiano  ha  avuto  findra  preaenti  nella  queatione  romana) 
^'  continueranno  ad  ispirare  la  sua  coadotta  in  tutto  cio  che  a  quella 
^^  si  riferisca,  e  che,  conoscendo,  come  dice  assai  opportuaamente  il 
'^  Signer  Visconti-Venosta,  V  immensa  responsabilita  che  esso  ha  con- 
'^  tratta,  dichiarando  cessato  il  potere  temporale  del  Santo  Padre,  il 
"  Governo  Italiano  applichera  alia  soluzione  di  questo  problema  uno 
"  spirito  di  imparzialita  e  di  sincero  rispetto  verso  i  sentiinenti 
"  religiosi  delle  Potenze  cattoliche. 

"  Profitto,  ecc. 

(Firm.)  "  SagastA." 

Documenti  Diplomatici  relativi  alia  Questione  Romana :  commu- 
nicati  del  Ministro  degU  Ajfari  Esteri,  VisconU-Venosta  (19 
Decembre  1870),  p.  116. 
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THE  STATUTE  OF  GUARANTEES— AS  TO  THE  FUTURE 
STATUS  OF  THE  POPE  IN  THE  KINGDOM  OF  ITALY. 

"  Anno  1871.  "  Num.  134. 

"  Gazetta  Ufficiale  del  Regno  (f  Italia. 

"  Firenze,  Lmiedi  15  Maggie. 
"  II  N.  214  (Seric  seconda)  della  Raccolta  ufficiale  delle  leggi  e  dei 
'^  decreti  del  Regno  contiene  la  seguente  legge  : 

"  VITTORIO  EMANUELE  II, 

"  PER  GRAZIA  DI  DEO  E  PER  VOLONTI  DELLA  NAZIONE  RE  d'  ITALIA. 

"  II  Senate  e  la  Camera  dei  deputati  hanno  approvato, 
'^  Noi  abbiamo  sanzionato  e  promulghiamo  qiianto  segue : 

"  TiTOLO  I. 

"  Prerogative  del  Sommo  Pontejlce  e  della  Santa  Sede. 

"  Art.  1. — ^La  persona  del  Sommo  Pontefice  e  sacra  ed  invio- 
"  labile. 

"  Art.  2. — L'attentato  centre  la  persona  del  Sommo  Pontefice  e 
*^  la  prevecazione  a  commetterlo  sono  puniti  colle  stesse  pene  sta- 
"  bilite  per  I'attentato  e  per  la  provocazione  a  commetterlo  centre  la 
"  persona  del  R6. 

'^  Le  effese  e  le  ingiurie  pubbliche  commesse  direttamente  contro 
'*  la  persona  del  Pontefice  con  discersi,  con  fatti,  o  cei  mezzi  indicati 
^'  neU*  articele  1  della  legge  suUa  stampa,  sono  punite  colle  pene 
"  stabilite  all'  articolo  19  della  legge  stessa. 
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'^  I  detti  reati  sono  d'  azione  pubblica  e  di  competenza  della  Gotte 
"  d'Assisie. 

'^  La  discussione  sulle  materie  religiose  h  pieDamente  libera. 

"  Art.  3. — II  Govemo  italiano  rende  al  Sommo  Pontefice  nd 
"  territorio  del  RegQO  gli  onori  sovrani,  e  gli  roantiene  le  piremi- 
"  nenze  d'  onore  riconosciutegli  dai  Sovrani  cattolici. 

*'  U  Sommo  Pontefice  ha  facolt^  di  tenere  il  consueto  numero  di 
"  guard ie  addette  alia  sua  persona  e  alia  custodia  del  palazzi,  aenza 
'*  pregiudizio  degli  obblighi  e  doveri  risuUanti  per  tali  guardie  dalle 
"  leggi  vigenti  del  Regno. 

'^  Art.  4. — £!  conservata  a  favore  della  Santa  Sede  la  dotazione 
"  deir  annua  rendita  di  lire  3,225,000. 

'^  Con  questa  somma,  pari  a  quelia  inscritta  nel  biiancio  roxuano 
"  sotto  il  titolo :  Sacri  palazzi  apostoUci,  Sacro  collegio^  Congrt- 
"  gazioni  ecclesiastiche^  Segreteria  di  Stato  ed  Ordine  diplomatico 
"  alV  estero,  s*  intenderk  provveduto  al  trattarnento  del  Sommo 
*'  Pontefice  e  ai  vari  bisogni  ecclesiastici  della  Santa  Sede,  alia 
*'  manutenzione  ordinaria  e  straordinaria,  e  alia  custodia  del  palazzi 
^^  apostolici  e  ioro  dipendenze ;  agli  assegnamenti,  giubilazioni  e 
"  penaioni  delle  guardie,  di  cui  neir  articolo  precedente,  e  degii 
*^  addetti  alia  Corte  Pontificia,  ed  alle  spese  eventoali ;  non  che  alia 
'*  manutenzione  ordinaria  e  alia  custodia  degli  annessi  musei  e 
'^  biblioteca,  e  agli  assegnamenti,  stipendi  e  pensioni  di  quelli  che 
^^  sono  a  ci6  inipiegati. 

"  La  dotazione,  di  cui  sopra,  sark  inscritta  nel  Gran  Libro  del 
"  debito  pubblico,  in  forma  di  rendita  perpetua  ed  inalienabile  nel 
'*  nome  della  Santa  Sede ;  e  durante  la  vacanza  della  Sede  si  conti- 
^'  nuerk  a  pagarla  per  supplire  a  tutte  le  occorrenze  proprie  della 
^'  Chiesa  romana  in  questo  intervallo. 

'*  Essa  restera  essente  da  ogni  specie  di  tassa  od  onere  govema- 
"  tivo,  comunale  o  provinciale ;  e  non  potra  essere  diminuitaneancbe 
"  nel  caso  che  il  Governo  italiano  risolvesse  posteriormente  di 
'*  assumere  a  suo  carico  la  spesa  concernente  i  musei  e  la  biblioteca. 
"  Art.  5.— II  Sommo  Pontefice,  oltre  la  dotazione  stabilita  nell' 
'*  articolo  precedente,  continua  a  godere  dei  palazzi  apostolici  Vati- 
"  cano'e  Lateranense,  con  tutti  gli  edifizi,  giardini  e  terreni  annesai 
"  e  dipendenti,  non  che  della  villa  di  Gastel  Gandolfo  con  tutte  le 
'^  sue  attinenze  e  dipendenze. 

'^  I  dctti  palazzi,  villa  ed  annessi,  come  pure  i  musei,  la  biblioteca 
/<  e  le  collezioni  d'arte  e  d*  archeologia  ivi  e&istenti  sono  inalienabili, 
"  essenti  da  ogni  tassa  o  peso  e  da  espropriazione  per  causa  di  utilita 
"  pubblica. 

"  Art.  6. — Durante  la  vacanza  della  Sede  Pontificia,  nessuna 
'*  autorit^  giudiziaria  o  politica  potra  per  qualsiasi  causa  porre  im- 
'^  pedimento  o  limitazione  alia  liberta  personale  dei  Cardinali. 

"  II  Governo  provvede  a  che  le  adunanze  del  Conclave  e  dei 
"  Concili  ecumenici  non  siano  turbate  da  alcuna  csterna  violenza. 
"  Art.  7. — Nessuno  ufficiale  della  pubblica  autorita  od  agente 
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"  del  la  forza  ptibblica  pu6,  per  eaercitaro  atti  del  proprio  uffizio, 
^'  introdurai  nei  palazzi  e  luoghi  di  abitualc  residenza  o  temporaria 
'*  dimora  del  Sommo  Pontefice,  o  nei  quali  si  trovi  radunato  un 
"  Conclave  o  un  Concilio  ecumenico,  se  non  autorizzato  dal  Sommo 
"  Pontefice,  dal  Conclave  o  dal  Concilio. 

"  Art.  8. — fi  vietato  di  procedere  a  visite,  perquisizioni  o 
"  sequestri  di  carte,  documenti,  libri  o  registri  negli  uffizi  e  congre- 
''  gazioni  pontificie,  rivestiti  di  attribuzioni  meramente  spirituali. 

"  Art.  9. — II  Soromo  Pontefice  h  pienamente  libero  di  compiere 
"  tutte  le  funzioni  del  suo  minister©  spirituale,  e  di  fare  affiggere 
''  alle  porte  delle  basiliche  e  chiese  di  Roma  tutti  gli  atti  del  suddetto 
"  suo  ministero. 

"  Art.  10. — Gli  ecclesiastici  che  per  ragione  d'ufiicio  partecipano 
"  in  Homa  all*  emanazione  degli  atti  del  ministero  spirituale  della 
''  Santa  Sede  non  sono  soggetti  per  cagione  di  essi  a  nessuna  mo- 
'^  lestia,  investigazione  o  sindacato  delF  autoritk  pubblica. 

"  Ogni  persona  straniera  invest ita  di  ufficio  ecclesiastico  in  Roma 
"  gode  delle  guarentigie  personal!  competenti  ai  cittadini  italiani  in 
"  virtii  delle  leggi  del  Regno. 

"  Art.  11. — Gli  inviati  dei  Govemi  esteri  presso  Sua  Santita 
'^  godono  nei  Regno  di  tutte  le  prerogative  ed  immunity  che  spettano 
''  agli  agenti  diplomatici  secondo  il  diritto  internazionale. 

*^  Alle  ofiTese  contro  di  essi  sono  estese  le  sanzioni  penali  per  le 
. ''  ofFese  agli  inviati  delle  potenze  estere  presso  il  Govemo  italiano. 

"  Agli  inviati  di  Sua  Sajitit^  presso  i  Govemi  esteri  sono  assicurate 
"  nei  territorio  del  Regno  le  prerogative  ed  immunity  di  uso  secondo 
^^  lo  stesso  diritto  nei  recarsi  al  luogo  di  loro  missione  e  nei  ritornare. 

"  Art.  12. — II  Sommo  Pontefice  corrisponde  liberamente  coll' 
^^  Episcopato  e  con  tutto  il  mondo  cattolico,  senza  veruoa  ingerenza 
"  del  Govemo  italiano. 

^'  A  tal  fine  gli  k  data  facolta  di  stabilire  nei  Yaticano  o  in  altra 
"  sua  residenza  uffizi  di  posta  e  di  telegrafo  serviti  da  impiegati  di 
^*  sua  scelta. 

'^  L'  ufiUzio  postale  pontificio  potra  corrispondere  direttamente  in 
'^  pacco  chiuso  cogli  ufSzi  postali  di  cambio  delle  estere  amminis- 
"  trazioni  o  rimettre  le  proprie  corrispondenze  agli  uflizi  italiani. 
*'  In  ambo  i  casi  il  trasporto  dei  dispacci  o  delle  correspondenze 
^*  niunite  del  bollo  dell'  uffizio  pontificio  Bark  essente  da  ogni  tassa  o 
"  spesa  pel  territorio  italiano. 

**  I  corrieri  spediti  in  nome  del  Sommo  Pontefice  sono  pareggiati 
"  nei  Regno  ai  corrieri  di  Gabinetto  dei  Govemi  esteri. 

''  L'  uSizio  telegrafico  pontificio  sar^  collegato  colla  rete  telegrafica 
*'  del  Regno  a  spese  dello  Stato. 

^^  I  telegrammi  trasmessi  dal  detto  ufiizio  con  la  qualifica  auten- 
'^  ticata  di  pontijlci  saranno  ricevuti  e  spediti  con  le  prerogative 
"  stabilite  pei  telegrammi  di  Stato  e  con  esenzione  di  ogni  tassa  nei 
"  Regno. 

'^  Gli  stessi  vantaggi  godranno  i  telegrammi  del  Sommo  Pontefice, 
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<'  o  firmati  d'ordine  suo,  che,  muniti  del  boUo  della  Santa  Sede, 
*'  verranno  preeentati  a  qualsiasi  uffizio  telegrafico  del  Regno. 

'*  I  tel^rammi  diretti  al  Sommo  Pontefice  saranno  esenti  dalle 
''  tasse  messe  a  carico  del  destinatari. 

"  Art,  1 3. — Nella  citt^  di  Koma  e  nelle  sei  sedi  suburbicarie  i 
**  seminari,  le  accademie,  i  coUegi  e  gli  altri  istituti  cattolici  ibndati 
^'  per  la  educazione  e  coltura  degli  eccleaiastici  continueranno  a 
"  dipendere  unicamente  dalla  Santa  Sede,  senza  alcana  ingereiua 
*^  delle  autoritA  acolastiche  del  Regno. 

"  TiTOLO  II. 
'^  Bekuumi  dello  Staio  colla  Chiesa. 

"  Art.  14. — fi  abolita  ogni  restrizione  speciale  alio  esercizio  del 
*'  diritto  di  riunione  dei  membri  del  clero  cattolico. 

"  Art.  15. — fi  fatta  rinuncia  dal  Govemo  al  diritto  di  legazia 
'*  apostolica  in  Sicilia  ed  in  tutto  il  Regno  al  diritto  di  nomina  o 
<<  proposta  nella  collazione  dei  benefizi  maggiori. 

"  I  vescovi  non  saranno  richiesti  di  prestare  giuramento  al  R^. 

"  I  benefizi  maggiori  e  minori  non  possono  essere  conferiti  se  non 
"  a  cittadini  del  Regno,  eccettoch^  nella  citt&  di  Roma  e  nelle  eedi 
"  suburbicarie. 

'^  Nella  collazione  dei  benefizi  di  patronato  Regio  nulla  k  innovato. 

"  Art.  16. — Sono  aboliti  Vexequatur  e  placet  Regio  ed  ogni  altra 
'*  forma  di  assenso  governativo  per  la  pubblicazione  ed  esecuzione 
'^  degli  atti  delle  autorit^  ecclesiastiche. 

'^  Per6  fino  a  quando  non  sia  altrimenti  proyyeduto  neUa  legge 
"  speciale  di  cui  air  articolo  18  rimangono  soggetti  alVexequcUur  o 
"  placet  Regio  gli  atti  di  esse  autorit^  che  riguardano  la  destina. 
"  zione  dei  beni  ecclesiastici  e  la  proyyista  dei  benefizi  maggiori  e 
"  minori,  eccetto  quelli  della  cittji  di  Roma  e  delle  sedi  suburbicarie. 

'^  Restano  ferme  le  disposizioni  delle  leggi  ciyili  rispetto  alia  crea- 
'^  zione  e  ai  modi  di  esistenza  degli  istituti  ecclesiastici  ed  aliena- 
"  zione  dei  loro  beni. 

"  Art.  17. — In  materia  spirituale  e  disciplinare  non  ^  ammesao 
'*  richiamo  od  appello  contro  gli  atti  delle  autorit^  ecclesiastiche,  n^ 
'^  h  loro  riconosciuta  od  accordata  alcuna  esecuzione  coatta. 

"  La  cognizione  degli  effetti  giuridici,  cos\  di  questi  come  d'ogni 
"  altro  atto  di  esse  autorita,  appartiene  alia  giurisdizione  ciyile, 

"  Per6  tali  atti  sono  privi  di  effetto  se  contrari  alle  leggi  dello 
•*'  Stato  od  airordine  pubblico,  o  lesiyi  dei  diritti  dei  privati,  e  yanno 
**  soggetti  alle  leggi  penali,  se  costituiscono  reato. 

"  Art.  18 — Con  legge  ulteriore  sark  proyyeduto  al  riordina- 
**  men  to,  alia  conservazione  ed  all*  amministrazione  delle  proprieta 
"  ecclesiastiche  nel  Regno. 

"  Art.  19. — In  tutte  le  materie  che  formano  oggetto  della  pre- 
^'  sente  legge  cessa  di  ayere  effetto  qualunque  disposizione  ora 
"  yigente,  in  quanto  sia  contraria  alia  legge  medesima. 
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"  Ordiniamo  che  la  presente,  munita  del  Bigillo  dello  Stato,  sia 
"  inserta  nella  Raccolta  uflSziale  delle  leggi  e  dei  decreti  del  Regno 
"  d'ltalia,  niandando  a  chiunque  spetti  di  osservarla  e  di  farla  osser- 
"  vare  come  legge  dello  Stato. 

"  Data  in  Torino  addi  13  maggio  1871. 

u  viTTORIO  EMANUELE. 
"  G.  Lanza. 
"  E.  Visconti-Venosta. 
"  Giovanni  De  Falco. 
"  QuiNTiNO  Sella. 

"  C.  COBBENTI. 
"  C.  RiCOTTI. 

"  G.  Acton. 
"  Castagnola. 
"  G.  Gadda. 


No.  10. 

ENCYCLIC  ON  THE  GUARANTEE  STATUTE,  MAY  15, 1871. 

"  Sanctiasimi  Domini  nostri  Pit  Divina  Frovidentia  Papce  IX, 
"  Epiatola  Encyclica  ad  omnes  PaU-iarchas^  Primates^  Archie- 
"  piscoposj  EpiscopoSy  aliosque  locorum  ordinarioSj  gratiam  et 
"  communionem  cum  apostolica  sede  habenies. 

"PIUS  PP.  IX. 
"  Venebabiles  Fbatb3es, 

"  Salutem  et  Apostolicam  Benedictionem. 

"  Ubi  Nos  arcano  Dei  consilio  sub  hostilem  potestatem  redacti 
"  tristem  atque  acerbam  vicem  huius  Urbis  Nostras  et  oppreasum 
"  armomm  invasione  civilem  apostolicae  Sedis  Principatum  vidimus, 
"  iam  turn  datis  ad  Vos  litteris  die  prima  Novembris  anno  proximo 
"  superior!,  Vobis  ac  per  Vos  toti  orbi  catholico  declaravimus  qui 
"  esset  renim  Nostrarmn  et  Urbis  huius  status,  quibus  obnoxii 
"  essemus  impiee  et  effrenia  licentiee  excessibus;  et  ex  supremi 
"  officii  Nostri  ratione  coram  Deo  et  hominibus  salva  ac  Integra  esse 
^*  velle  iura  Apostolicas  Sedis  testati  sumus,  Vosque  et  omnes  di- 
"  lectos  Filios  curis  vestris  creditos  fideles  ad  divinam  Maiestatem 
"  fervidis  precibus  placandam  excitavimus.  Ex  eo  tempore  malaet 
^*  calamitates  quas  prima  ilia  luctuosa  experimenta  Nobis  et  huic 
"  Urbi  prsenunciabant,  nimium  vere  in  apostolicam  dignitatem  et 
"  auctoritatem,  in  Religionis  morumque  sanctitatem,  in  dilectissimos 
"  subditos  Nostros  reipsa  redundarunt.  Quin  etiam,  Venerabiles 
"  Fratres,  conditionibua  rerum  quotidie  ingravescentibus,  dicere 
"  cogimur  Sancti  Bernardi  verbis  :  initia  malorum  sunt  haec ;  gra- 
"  viora  timemus  (e).  Iniquitas  enim  viam  suam  tenere  pergit  et 
«j  -    ■  ■  ■  - 

(e)  Epist.  243. 
V  V  2 
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"  consilia  promovet,  neque  lam  valde  laborat  nt  velum  obda<at 
^'  operibus  suis  pessimis  quse  latere  non  possunt,  atxjue  ultimas  ex 
"  conculcata  iustitia,  honestate,  religione   exuvias  referre  studet. 
"  Has  inter  angustias,  quae   dies  Nostros  amaritudine    complent, 
"  praesertim  dum  cogitamus  quibus  in  dies  periculis  et  insidiis  fides 
"  et  virtus  popnli  Nostri  subiicitur,  eximia  merita  vestra,  Vene- 
*'  labiles  Fratres,  et  dilectorum  Nobis  fidelinm  quos  cnra  Testra 
"  complectitur,  sine  gratissimo  animi  sensn  recolere  aut  comme- 
*^  morare  non  possumns-     In  omni  enim  terramm  plaga  exfaorta- 
"  tionibus    Nostris    admirabili    studio   respondentes    Christifideles 
'^  Vosque  duces  et  exempla  sequuti,  ex  infausto  illo  die  expngnats 
^'  huius  Urbis  assiduis  ac  ferventibus  precibus  institemnt,  et  sea 
^'  publicis  atque  iteratis  supplicationibus,  seu  sacris  peregrinatio- 
'*  nibus  susceptis,  seu  non  intermisso  ad  Ecclesias  concarau,  et  ad 
^'  sacramentorum    participationem    accessu,    sive   prsecipuis    aliis 
"  Christianae  virtutis  operibus,  ad  thronum  divine  clementite  per- 
''  severanter  adire,  sui  muneris  esse  putarunt.    Neque  Tero  bsBC 
^'  flagrantia  deprecationum  studia  amplissimo  apud  Deum  finctu 
''  carere  possunt.     Multa  immo  ex  iis  iam  profecta  bona  etiam  alia, 
**  quae  in  spe  et  fiducia   expectamus,   poUicentur.     Videmus  enim 
''  ^rmitatem  fidei,  ardorem  caritatis  sese  in  dies  latius  explicantem, 
'^  cemimus  eam  sollicitudinem  in  Christifidelium  animis  pro  huius 
"  Sedis  et  supremi  Pastoris  laboribus  et  oppugnationibus  excitatam 
'^  quam  Deus  solus  ingerere  potuit,  ac  tantam  perspicimus  unitatem 
*'  mentium  et  voluntatum,  ut  a  primis  Ecclesife  temporibus  usque 
'^  ad  banc  statem  ntmquam  splendidius  ac  verius  dici  potueiit  quam 
'^  his  diebus  nostris,  multitudinis  credentium  esse  cor  unum  et  ani- 
"  mam  unam  (/).     Quo  in  spectaculo  virtutis  silere  non  possumus 
'^  de  amantissimis  filiis  Nostris  huius  almro  Urbis  civibus,  quorum 
"  ex  omni  fiistigio  atque  ordine  amor  erga  Nos  et  pietas  itemque 
"  par  certamini   firmitas   luculenter  eminuit  atque  eminet,  neque 
''  solum  maioribus  suis  digna  sed  eemula  animi  magnitudo.     Deo 
*'  igitur  misericordi  immortalem  gloriam  et  gratiam  habemus  pro 
"  vobis  omnibus,  Venerabiles  Fratres,  et  pro  dilectis  filiis  Nostris 
"  Christifidelibus,  qui  tanta  in  vobis,  tanta  in  Ecclesia  sua  operatus 
**  est  et  operatur,  effecitque  ut,   superabundante  malitia,   supera- 
*'  bundaret  gratia  fidei,  caritatis  et  confeasionis.     *  Quie  est  ergo 
"  spes  Nostra  et  gaudium  Nostrum  et  corona  glorice  ?     Nonne  vos 
^^  ante  Deum  ?     Filius  sapiens  gloria  est  Patris.     Bene&ciat  itaque 
"  vobis  Deus  et  meminerit  iidelis  servitii  et  picB  compassionis  et 
"  consolationis  et  honoris,  quse  sponsse  Filii  eius  in  tempore  malo 
*'  et  in  diebus  afflictionis  suae  exhibuistis  et  exhibetis '  (g). 

"  Interea  vero  subalpinum  Gubemium  dum  ex  una  parte  Urbem 
"  properat  Orbi  facere  febulam  (A),  ex  altera  ad  fiicum  catholicis 
"  faciendum  et  ad   eorum  anxietates  sedandas,  in  conflandis  ac 

)  Act.  4,  32.  (ff)  S.  Bern.  ^.  238  et  130. 

)  8.  Bern,  ^.  243. 
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''  straendia  futilibus  quibusdam  immuiiitatibus  et  privilegiis  quae 
**  vulgo  guarentigte  dicuntur,  elaboravit  eo  consilio  ut  heec  Nobis 
"  sint  in  locum  civilis  principatus,  quo  Nos  longa  machinationum 
'^  serie  et  armis  parricidialibua  exuit.  De  hisce  immunitatibus  et 
**  cautionibus,  Venerabiles  Fratres,  iam  Nos  iudicium  Nostrum 
"  protulimus,  earum  absurditatem,  versutiam  ac  ludibrium  notantes 
"  in  Litteris  de  2  Martii  pr.  pr.  datis  ad  Venerabilem  Fratrem 
"  Nostrum  Constantinum  Patrizi  Sanctae  Romanae  Ecclesias  Cai'di- 
"  nalem,  sacri  Collegii  decanum  ac  Vicaria  Nostra  potestate  in 
"  Urbe  ftmgentem,  quae  typis  impressae  protinus  in  lucem  pro- 
*'  dierunt. 

"  Sed  quoniam  subalpini  Gubernii  est  perpetuam  turpemque 
"  simulationem  cum  impudenti  contemptu  adversus  Pontificiam 
^^  Nostram  dignitatem  et  auctoritatem  coniungere,  satisque  ostendit 
'^  Nostras  protestationes,  expostulationes,  censuras  pro  nihilo  habere ; 
"  hinc  minime  obstante  iudicio  de  praedictis  cautionibus  a  Nobis 
"  expresso,  illarum  discussionem  et  examen  apud  supremos  Regni 
"  Ordines  urgere  et  promovere  non  destitit,  veluti  de  re  seria  agere- 
^^  tur.  Qua  in  discussione  cum  yeritas  iudicii  Nostri  super  illarum 
^'  cautionum  natura  et  indole,  tum  irritus  hostium  in  yelanda  ea- 
"  rumdem  malitia  et  fraude  conatus  luculenter  apparuit.  Certe, 
"  Venerabiles  Fratres,  incredibile  est,  tot  errores  catholicae  fidei 
^^  ipsisque  adeo  iuris  naturalis  f  undamentis  palam  repugnantes,  et 
"  tot  blavsphemias,  quot  ea  occasione  prolate  sunt,  proferri  potuisse 
"  in  media  hac  Italia,  quae  semper  catholicas  Refigionis  cultu  et 
**  Apostolica  Romani  Pontificis  Sede  potissimum  gloriata  est  et 
*^  gloriatur ;  et  revera,  Deo  Ecdesiam  suam  protegente,  omnino  alii 
'^  sunt  sensiis,  quos  reipsa  fovet  longe  maxima  Italorum  pars,  quae 
"  novam  banc  et  inauditam  sacrilegii  formam  Nobiscum  ingemit  ac 
"  deplorat  et  insignibus  ac  in  dies  maioribus  suaB  pietatis  argumentis 
"  officiiaque  Nos  docuit  uno  se  esse  spiritu  et  sensu  cum  ceteris 
"  Orbis  Fidelibus  consociatam. 

"  Quapropter  Nos  iterum  hodie  ad  Voces  Nostras  convertimus, 
"  Venerabiles  Fratres,  et  quamquam  Fideles  vobis  commissi  sive 
"  litteris  suis  sive  gravissimis  protestationum  documentis  aperte 
"  significaverint  quam  acerbe  ferant  earn  qua  premimur  conditionem 
^'  et  quam  longe  absint  ut  iis  eludantur  fallaciis  quae  cautionum 
"  nomine  teguntur;  tamen  Apostolici  Nostri  Officii  munus  esse 
"  ducimus  ut  per  Vos  toti  Orbi  solemniter  declarerans,  non  modo 
"  eas  quae  cautiones  appellantur  quaeque  Gubernii  subalpini  curis 
"  perperani  cusae  sunt,  sed,  quicumque  tandem  sint,  titulos,  honores, 
*^  immunitates  et  privilegia  et  quidquid  cautionum  seu  guarentigte 
"  nomine  veniat,  nullo  modovalere  posse  ad  adserendum  expeditum 
"  liberumque  usum  divinitus  Nobis  traditae  potestatis  et  ad  tuendam 
^'  necessariam  Ecclesiae  libertatem. 

*^  His  ita  se  habentibus,  quemadmodum  pluries  declaravimus  et 
^'  profess!  sumus,  Nos  absque  culpa  yiolatae  fidei  iuramento  ob- 
"  strictae  nuUi   adhaerere  conciliation!   posse  quae   quolibet  modo 
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'  iura  Nostra  destruat  aut  imminuat  qiia  sont  Dei  et  Aposto- 
'  licae   Sedis  iara;    bIc  nunc  ex  debito  officii  Nostri   declaramns 
^*  nunquam  Nos  admissuros  aut  accepturos  esse  nee   alio   mode 
''  posse,   ezcogitatas    illas   a    Gubernio    subalpino    cautiones   seu 
"  guarenttgie  quafcumque  sit  earum  ratio,  neque  alia  qusecomqae 
"  sint  eius  generis  et  quocumque  modo  sancita,  qua;  specie  mu- 
''  niendse  Nostne  sacrae  potestatis  et  libertatis  Nobis  oblata  fuerint 
"  in  locum  et  subrogationem  civilis  eius  Principatus,  quo  diyina 
^*  Providentia   Sanctim   Sedem   Apostolicam  munitam   et  auctam 
''  voluit,  quemque   Nobis  confirmant  turn  legitimi   inconcnssique 
'*  tituli,   turn  undecim  et  amplius  ssculorum    possessio.      Plane 
"  cnim  cuique  manifesto  pateat  necesse  est  quod,  ubi    Homanus 
"  Pontifex  alterius  Principis  ditioni  subiectus  foret,  neque   ipse 
**  re  vera  amplius  in  politico   ordine  suprema  potestate   pratditiis 
'*  esset,   neque   posset,   sive    persona  eius    sive    actus   Apostolici 
*^  ministerii  spectentur,  sese  eximere  ab  arbitrio  illius,  cui  subess^^t, 
'*  imperantis,  qui  etiam  vel  hsereticus  vel  Ecclesis  persecutor  era- 
"  dere  posset  aut  in  bello  adversus  alios  Principes  vel  in  belli  atatu 
"  versari.     Et  sane,  ipsa  hsec  concessio  cautionum,  de  quibus  loqui- 
**  mur,  nonne  per   se  ipsa  luculentissimo   documento   est,   Nobis 
**  quibus  data  divinitus  auctoritas  est  l^es  ferendi  ordinem  moralem 
''  et  religiosum  spectantes,  Nobis,  qui  naturalis  ac  divini  iuris  inter- 
''  pretes  in  toto  orbe  constituti  sumus,  leges  imponi,  eaaque  l^es, 
"  quae  ad  regimen  universae  Bcclesia3  referuntur,  et  quarum  conser- 
'^  vationis  ac  exequutionis  non  aHud  est  ius  quam  quod  voluntas 
*^  laicarum  potestatum  prasscribat  ac  statuat  ?  Quod  autem  ad  habi- 
"  tudinem  pertinet  inter  Ecclesiam  et  Societatem  civilem,  optime 
"  nostis,  Venerabiles  Fratres,  praerogativas  omnea  et  omnia  auctori- 
''  tatis  iura  ad  regendam  universam  Ecclesiam  necessaria  Nos  in 
'*  persona  Beatissimi  Petri  ab  ipso  Deo  directe  accepisse,  immo 
'*  praerogativas  illas  ac  iura,  asque  ac  ipsam  Ecclesiae  libertatem, 
'^  sanguine  lesu  Cbristi  parta  fuisse  et  quaesita,  atque  ex  hoc  infinito 
**  divini  sanguinis  eius  pretio  esse  aestimanda.     Nos  itaque  male 
**  admodum,  quod  absit,  de  divino  Redemptoris  Nostri  sanguine  mere- 
"  remur,  si  haec  iura  Nostra,  qualia  praesertim  nunc  tradi  vellent 
*^  adeo   deminuta  ac   turpata,   mutuaremur  a   Principibus   terrx. 
"  Filii  enim,  non  domini  Ecclesiae  sunt  Christiani  Principes ;  quibus 
"  apposite   inquiebat  ingens   illud   sancti tatis  et  doctrina?    lumen 
"  Anselmus  Cantuariensis  Archiepiscopus :  '  ne  putetis  vobis  Eccle- 
*'  siam  Dei  quasi  domino  ad  serviendum  esse  datam,  sed  sicut  advo- 
'^  cato  et  defensor!  esse  commendatam ;  nihil  magis  diligit  Deus  in 
"  hoc  mundo   quam  libertatem  Ecclesiae  suae '  (i).     Atque  incita- 
"  menta   eis   addons    alio    loco    scribebat :    *  nunquam    aestimetis 
"  vestrae   celsitudinis   minui  dignitatem  si   Sponsae  Dei  et  Matris 
<<  vestras  Ecclesias  amatis  et  defenditis  libertatem,  ne  putetis  vos 
'<  humiliari  si  eam  exaltatis,  ne  credatis  vos  debilitari  si  earn  robo- 
"  ratis.     Yidcte,  circumspicite ;  exempla  sunt  in  promptu,  conside- 

(0  Up.  8, 1.  4.' 
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''  rate  Principeflqui  illam  impugnant  et  conculcant,  ad  quid  proficiunt, 
"  ad  quid  deveniunt?  satis  patet,  non  eget  dictu.  Certe  qui  illam 
''  glorificant,  cum  ilia  et  in  ilia  glorificabuntur '  (j), 

*'  lamvero  ex  iis  quse  alias  ad  vos,  Venerabiles  Fratres,  et  modo  a 
''  Nobis  exposita  sunt,  nemini  profecto  obscurum  esse  potest,  iniuriam 
"  huic  S.  Sedi  hisce  acerbis  temporibus  inlatam  in  omnem  Christianam 
"  Rempublicam  redundare.  Ad  omnem  enim,  uti  aiebat  S.  Ber- 
''  nardusy  spectat  Christianum  iniuria  Apostolorum,  gloriosorum 
"  scilicet  F^cipum  teme ;  et  cum  pro  Ecclesiis  omnibus,  uti 
''  inquiebat  prsedictus  S.  Anselmus,  Romana  laboret  Ecclesia,  quis- 
"  quis  ei  sua  aufert,  non  ipsi  soli  sed  Ecclesiis  omnibus  sacrilegii 
"  reus  esse  dignoscitur  (k).  Nee  profecto  ulli  dubium  esse  potest 
"  quin  Gonservatio  iurinm  huius  Apostolicaa  Sedis  cum  supremis 
"  rationibus  et  utilitatibus  Ecclesiae  univerae  et  cum  libertate  Epis- 
''  copalis  ministerii  vestri  arctissime  coniuncta  sit  et  iUigata. 

'^  Haec  omnia  Nos,  ut  debemus,  reputantes  et  cogitantes,  iterum 
"  confirmare  constanterque  profiteri  cogimur,  quod  pluries  Yobis 
''  Nobiscum  imanimiter  consentientibus  declaravimus,  scilicet  civilem 
''  S.  Sedis  Principatum  Romano  Pontifici  fuisse  singulari  divinse 
^'  Providentiae  consilio  datum  illumque  necessarium  esse  ut  idem 
"  Romanus  Pontifex  nulli  unquam  Principi  aut  civili  Potestati 
"  subiectus  supremam  universi  Dominici  gregis  pasoendi  regendique 
'*  potestatem  auctoritatemque  ab  ipso  Christo  Domino  divinitus 
"  acceptam  per  universam  Ecclesiam  plenissima  libertate  exercere 
'^  ac  maiori  eiusdem  Ecclesise  bono  utilitati  et  indigentiis  consulere 
"  possit.  Id  vos,  Venerabiles  Fratres,  ac  vobiscum  Fideles  vobis 
'^  crediti  probe  intelligentes,  merito  omnes  ob  causam  Religionis, 
'*  iustitice  et  tranquillitatis,  quse  f  nndamenta  sunt  bonorum  omnium, 
"  conunoti  estis,  et  digno  spectaculo  fidei,  caiitatis,  constantias, 
"  yirtutis  illustrantes  Ecclesiam  DeLac  in  eius  defensionem  fideliter 
'^  intenti,  novum  et  admirandum  in  annalibus  eius  exemplum  in 
''  futurarum  generationum  memoriam  propagatis.  Quoniam  vero 
"  misericordiarum  Deus  istorum  bonorum  est  auctor,  ad  ipsum  ele- 
"  vantes  oculos,  corda  et  spem  Nostram  Eum  sine  intermissione  ob- 
'^  sec  ram  us,  ut  prseclaros  vestros  et  fidelium  sensus,  et  communem 
'^  pietatem,  dilectionem,  zelum  confirmet,  roboret,  augeat ;  Yosque 
*^  item  et  commissos  vigilanti®  vestras  populos  enixe  hortamur  ut  in 
"  dies  firmius  et  uberius  quo  gravius  dimicatio  fervet,  Nobiscum 
'*  clametis  ad  Dominum,  quo  ipse  propitiationis  suae  dies  maturare 
'^  dignetur.  Efficiat  Deus  ut  Principes  terrae  quorum  maxime  inte- 
"  rest,  ne  tale  U3urpationis  quam  Nos  patimur  exemplum  in  pemi- 
'*  ciem  omnis  potestatis  et  ordinis  statuatur  et  vigeat,  una  omnes 
"  animorum  et  voluntatum  consensione  iungantur,  ac  sublatia  dis- 
^*  cordiis,  sedatis  rebellionum  perturbationibus,  disiectis  exitialibus 
^'  sectarum  consiliis,  coniunctam  operam  navent  ut  restituantur  huic 
'^  S.  Sedi  sua  iura  et  cum  iis  yisibili  Ecclesias  Capiti  sua  plena 

ii)  JEpA2,l4,  {k)  ^.'j.  42, 1.3. 
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"  libertas,  et  civili  societati  optata  tranquillitaa  Nee  minus,  Vene- 
'*  rabiles  Fratres,  deprecatione  vestra  et  Fidelium  apud  divinani 
'*  clementiam  exposcite,  ut  corda  impiorum,  coecitate  mentium 
''  depulsa,  ad  poenitentiam  conyertat  antequam  veniat  dies  Domini 
*'  magnus  et  borribilis,  aut  reprimendo  eormn  nefanda  consilia 
"  ostendat  quam  insipienteB  et  stuiti  smit  qui  petram  a  Christo 
*^  fundatam  evertere  et  divina  privil^ia  violare  conantur  (/).  In 
**  his  precibuB  spes  Nostrse  firmius  in  Deo  consistant.  '  Puta- 
*^  tisne  avertere  poterit  Deus  auiem  a  cariasima  Sponaa  sua, 
'^  cum  clamaverit  fitans  adversus  eos  qui  se  angusdayerunt  ?  Quo- 
"  modo  non  recognoscet  ob  de  oasibua  Buis  et  camem  de  came  sua, 
"  imo  yero  iam  quodammodo  spiritum  de  Bpiritu  suo  ?  Est  quidem 
''  nunc  hora  malitisB  et  potestas  tenebrarum.  Geterum  hora  noyis- 
'^  si  ma  est  et  potestas  cito  transit.  Dei  yirtus  et  Dei  sapientia 
''  Christus  Nobiscnm  est  qui  et  in  causa  est.  Confidite,  ipse  yicit 
^^  mundum  *  (m).  Interim  yocem  aeternee  yeritatis  magno  animo  et 
''  certa  fide  sequamur  quse  dicit :  pro  iustitia  agonizare  pro  anima 
"  tua,  et  usque  ad  mortem  certa  pro  iustitia,  et  Deus  expugnabit  pro 
"  te  inimicoa  tuos  *  (n). 

"  Uberrima  demum  coelestium  gratiarum  munera  Vobis,  Venera- 
'^  biles  Fratres,  cunctisque  Glericis  Laicisque  fidelibus  cuiusque 
'^  Vestrum  curse  concreditis  a  Deo  ex  animo  adprecantes,  prsecipus 
'^  Nostrse  erga  Yos  atque  Ipsos  intimseque  caritatis  pignus  Aposto- 
"  licam  Benedictionem  Vobis  iisdemque  dilectis  Filiis  peramanter 
''  impertimus. 

^'  Datum  Romse  apud  S.  Petrum  die  decimaquinta  Maii  anno 
"  Domini  MDCCCLXXI. 

"  Pontificatus  Nostri  Anno  yicesimoquinto. 
«  PIVS  PP.  IX." 


No.  11. 


^ew  Laws  as  to  the  Italian  Clergy,  June  6,  1871  (o). 
"  Am  Uffiziali. 

''  yiTTORIO  EHANUELE   II.,   PER   GRAZIA  DI   DIO  £   PER   VOLONtA   DELLA 
NAZIONE   Rk   d'   ITALIA. 

^^  II  Senato  e  la  Camera  dei  Deputati  hanno  approyato. 

"  Noi  abbiamo  sanzionato  e  promulghiamo  quanto  segue  : 

"  Art.  1.— Sono  abrogati  gli  articoli  268,  269  e  270  del  Codioc 
"  penale  del  20  Noyembre  1859,  e  surrogati  i  seguenti : 

"  Art.  268. — II  ministro  di  un  culto,  che  neir  esercizio  del  suo 
''  miniaterio,  con  discorso  proffer! to  o  letto  in  pubblica  riunione,  o 
'*  con  scritti  altrimenti  pubblicati,  abbia  espressamente  cenaurato,  o 

(/)  S.  Oreff,  VIL  ep.  6, 1.  3. 

\m)  8,  Bern,  ep,  126,  n.  6,  et  14.  (n)  EccL  4,  33. 

(o)  From  the  Oazzetta  Ufiziale  of  June  6, 1871. 
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''  con  altro  pnbblico  fatto  abbia  oltraggiato  le  istituzioni,  le  leggi 
"  dello  Stato,  un  decreto  reale,  o  qualunque  altro  atto  della  pubbKca 
''  autorit^,  sark  piinito  col  carcere  fino  a  eei  mesi  e  colla  multa  Bino 
"  lire  mille. 

"  Art.  269. — Se  il  discorso,  lo  scritto  o  il  fatto  pubblico,  di  cui 
"  nell*  articolo  precedente,  sono  diretti  a  provocare  la  disobbe- 
''  dienza  alle  leggi  dello  Stato  o  ad  atti  della  pubblica  autoritk,  la 
''  pena  sara  del  carcere  da  sei  mesi  a  due  anni  e  della  multa  da  mille 
"  a  due  mila  lire.  Ove  la  provocazione  sia  seguita  da  sedizione  o 
"  rivolta,  Tautore  della  provocazione,  quando  non  sia  complice,  sara 
*'  punito  col  carcere  da  due  a  cinque  anni  e  colla  multa  da  due  mila 
'^  a  tre  mila  lire. 

"  Art.  270. — Ogni  altro  fatto  che  costituisca  reato  secondo  le 
"  l^gi  penali  o  secondo  la  legge  della  stampa,  commesso  dal  ministro 
''  del  culto  neir  esercizio  del  suo  ministero,  sar^  punito  con  le  pene 
'^  quivi  stabilite,  non  applicate  nel  minimo  a  norma  delle  leggi 
"  medesime. 

"  Art.  2. — fi  abrogato  1*  articolo  3  del  R.  decreto  27  Novembre 
"  1870,  n.  6030,  ecc. 

«  VITTORIO  EMANUELE. 
"  G.  DE  Falco." 
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Eegulationa  of  the  College  of  Cardinals  after  the  Death  of  Martin  V. 
(A.D.  1431)  (a). 

^^  Noi  tutti  e  singoli  Cardinali  infrascritti  giuriamo  e  promettiamo 
'*  a  Dio  ed  a'  suoi  Santi,  e  promettiamo  alia  Santa  Cbiesa,  che  se 
'^  qualcuno  di  noi  eark  eletto  Papa,  subito  dopo  la  sua  elezione 
^'  giurer^  e  proraetterk  sinceramente,  schiettamente  ed  in  buona 
*^  fede  di  fare  osservare  ed  adempiere  efficacemente  i  capitoli  in- 
^'  frascritti,  e  di  darne  ai  Cardinali,  nel  termine  di  tre  giomi  dopo 
*^  la  coronazione,  una  Bolla  a  perpetua  memoria  del  fatto,  che  abbia 
'^  forza  di  decretale  e  di  costituzione,  a  cui  in  perpetuo  si  debba 
"  osservanza  inviolabile,  n^  si  possa  contravvenire  senza  V  espresso 
''  consenso  della  maggior  parte  dei  Cardinali  presenti  in  Curia,  del 
''  quale  consenso  feranno  testimonianza  le  firme  loro : 

^^  I.  II  Papa  riformer^  la  Curia  Romana  nel  capo  e  nelle  membra^ 

(a)  Lo  Stato  Romano  of  Farinij  vol.  iv.  pp.  322-5. 
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'^  qualonque  volte  e  quante  il  Collegio  del  Gardinali  ne  lo  richiegga, 
'^  ed  osserverit  la  riforma  come  legge,  ne  potra  senza  il  consiglio  ed 
^^  il  consenao  della  maggior  parte  dei  Carc&nali  trasportare  la  Curia 
*'  fuori  di  Roma,  da  luogo  a  luogo,  da  provincia  a  provincia,  da 
'^  patria  in  patria. 

"  II.  II  Papa  celebrer^  o  far4  celebrare  il  Concilio  generale 
<<  solennemente  e  nelle  debite  forme  nel  luogo  e  tempo  da  stabilird 
"  per  consiglio  dei  Gardinali,  e  riformerk  in  esso  o  fkra  riformare 
'^  la  Chiesa  universale  circa  la  fede,  la  vita  ed  i  coAtumi,  oosi 
'^  rispetto  ai  chierici  secolari  e  regolari,  come  ai  religiosi  e  militari, 
^'  e  tanto  riguardo  ai  Principi  temporally  quanto  alle  comunita,  in 
'^  tutto  ci6  che  appartenga  al  giudizio  ed  alle  provvisioni  della  Chiesa^ 

"  III.  II  Papa  non  creerk  nuovi  Gardinali  se  non  ai  termini  della 
^'  forma  e  degli  ordinamenti  sanciti  nel  Goncilio  di  Gostanza,  i  quali 
^'  avra  oblige  di  ossei'vare,  se  per  consiglio  e  conaenso  della 
'^  maggior  parte  dei  Gardinali  non  sembri  opportuno  fare  diver- 
"  samente. 

"  IV.  I  Gardinali  avranno  il  diritto  di  esporre  liberamente  il  pro- 
"  prio  parere  al  Papa :  non  potrk  il  Papa  fare  violenza,  n^  permet- 
''  terk  sia  &tta  nella  persona  o  nei  beni  loro,  n^  fark  alcuna  mutazione 
^'  alio  stato  e  provvisione  loro  se  non  in  forza  di  espresso  consiglio  e 
"  consenso  della  maggior  parte,  n^  potr^  condannare  alcuno,  se  non 
''  sia  convinto  pel  numero  dei  testimoni  scritto  nella  costituzione  di 
"  Silvestro  Papa. 

"  V.  II  Papa  non  occupera  in  modo  alcuno,  ne  permettera  sieno 
*^  occupati  i  beni  dei  Gardinali,  Prelati  ed  altri  cortigiani  morti  in 
"  Guria,  ma  permettera,  che  secondo  il  diritto  e  la  consuetudine,  cbe 
"  si  osserva  in  molti  regni  e  regioni,  si  ne  faccia  uso  secondo  la 
'^  volenti  del  defunto,  lasciando  alia  coscienza  di  ognuno  di  legarli 
'^  come  piu  gli  aggrada,  eccettuati  sol  tanto  quel  religiosi,  i  quali 
**  abbiano  fatta  abdicazione  della  propria  volonta,  i  beni  dei  quali 
^^  passeranno  a  chi  spettino  per  consuetudine,  diritto  o  privilegio : 
'*  non  occuper^  cosa  alcima,  quanto  ai  diritti  dei  cappeUi  dei  Car- 
'^  dinali  defunti,  n^  permettenX  che  da  altri  sieno  usurpati,  ma  las- 
"  cierk  liberi  i  Gardinali  di  trasferirli  negli  eredi  testati  o  intcstati, 
"  abolito  qualsivoglia  altro  abuso. 

"  VI.  II  Papa  riceveri  obbedienza  dai  fe.udaSrii,  vicarii,  capitani, 
<<  governatori,  senator!,  castellani  e  da  tutti  gli  uffiziali  della  citta  di 
**  Roma,  non  solo  per  s^  e  suoi  successor!,  ma  per  tutto  il  ceto  dei 
"  Gardinali  con  tutti  e  singoli  i  capitoli  opportuni,  per  modo  che, 
"  vacjindo  la  Sede,  le  cittS,  terre,  luoghi,  castella  e  fortezze  sieno 
'^  consegnate  a  mandate  dei  Gardinali  liberamente  e  senza  veruna 
"  contraddizione. 

"  VII.  n  Papa  permettera  che  i  Gardinali  ricevano  liberamente 
"  la  metk  di  tutti  i  singoli  censi,  diritti,  rendite,  proventi  ed  emolu- 
"  menti  qualunque  della  Romana  Ghiesa,  secondo  la  concessione  di 
"  Niccol6  rV.,  che  osserverii  in  tutto  e  per  tutto :  non  dar^  alcana 
^^  delle  terre  della  Ghiesa  Romana  in  vicariate,  feudo  od  enfitensi ; 
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"  non  muover^  guerre,  nfe  fark  alleanza  con  qualsivoglia  r^,  principe 
"  teinporale  o  coinunit^ ;  non  imporr^  nuove  gabelle,  o  nuovi  dazi 
"  Bulla  citta  di  Roma,  n^  accorderk  al  r^  o  ad  altro  signore  tem- 
"  porale  o  comunitii  esenzione  alcuna  o  altro  contro  la  libertk  eccle- 
^'  siastica  sul  clero,  chiese  o  beni  spettante  alle  chiese  e  luoghi  pii 
^^  senza  causa  ragionevole  e  senza  il  consiglio  e  consenso  della  maggior 
"  parte  dei  Cardinali. 

"  VIII.  Non  alienera  il  Papa  diritto  alcuno  in  qualunque  luogo 
^*  esso  spetti  alia  Chiesa  di  Roma,  n^  conformeHi,  n^  approver^  le 
'^  alienazioni  fatte  dei  diritti  spettanti  alle  altre  chiese,  religioni 
'*  ed  ordini  militari  senza  il  consenso  e  consiglio  della  maggior  parte 
"  dei  Cardinali. 

"  IX.  In  tutti  i  cas],  fiaalmente,  nei  quali  sieno  richiesti  per  legge 
''  il  consiglio  ed  il  consenso  dei  Cardinali,  dovrh.  di  questo  consiglio 
''  e  consenso  constare  nelle  boUe  e  lettere  apostollche  tanto  per  la 
"  menzione  espressa  del  consiglio  e  consenso  prestato,  quanto  per 
"  la  firma  dei  Cardinali." 


No.  2. 


Precis  of  the  Memoir  of  D^Aguesseau  upon  the  Royal  Jurisdiction 
over  a  Cardinal  who  is  a  French  Subject  (b). 

"  Freds  du  Memoir e  sur  la  Juridictton  royale, 

^^  Si  la  nature  n'a  point  fait  naitre  un  cardinal  ind^pendant  de 
*'  Tautorit^  du  roi,  la  religion  ne  le  soustrait  pas  davantage  k  la 
"  puissance  de  son  prince. 

"  De  quelque  privilege  que  la  Cour  de  Rome  ait  voulu  flatter  lea 
'^  ecclesiastiques  pour  se  les  assujettir  enti^rement,  le  droit  est 
"  certainement  du  cote  des  princes,  soit  que  Ton  consider e  que  les 
"  eccldsiastiques  ne  cessent  pas  d'etre  hommes  et  citoyens  en  deve- 
"  nant  eccl^siastiques,  soit  que  I'on  examine  la  nature  de  la  puis- 
^*  sance  seculi^re,  qui  ser/iit  imparfaite  si  elle  n'^tait  pas  universelle, 
'*  par  rapport  &  la  fin  pour  laquelle  elle  est  etablie,  et  qui  ne  se 
^'  suffirait  pas  pleinement  a  elle-m^me,  s*il  fallait  qu*elle  ftt  oblig6e 
*^  de  demander  la  punition  d'un  de  ses  sajets  k  une  autre  puissance. 

"Si  le  droit  naturel  est  pour  les  princes,  il  n'y  a  que  le  droit 
"  divin  qui  ait  pu  y  d^roger ;  et  ce  droit  divin  ne  pent  se  trouver 
"  que  dans  Tancienne  ou  dans  la  nouvelle  loi. 

"  Or,  ni  Tune  ni  I'autre  ne  donnent  aucune  atteinte  au  pouvoir 
"  des  princes  sur  les  eccl^siastiques  dans  les  matieres  temporelles. 

"  Au  contraire.  Tune  et  I'autre  le  confirme,  et  surtout  la  loi  nou- 
"  velle,  la  doctrine  et  Texemple  de  J6sus-Christ,  la  conduite  des 
"  Apotres,  les  maximes  qu'ils  out  enseign^ea  sur  Tob^issance  due 


(b)  (Euvres  de  I^Aguesseau  (ed.  Paris,  1788),  t.  v.  p.  837.    The  full 
memoir  is  to  be  found  at  pp.  190^36. 
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'^  aux  princes,  rinterpr^tation  des  p^res  de  I'Eglise,  la  teadition  la 
'*  plus  pure  et  la  plus  ancienne,  la  soumission  des  pins  grands 
'*  ^y^ques,  des  patriarches,  des  Papes  monies,  sont  autant  de 
"  preuves  ^clatantes  qui  font  voir  que  le  droit  des  princes  a  plotol 
"  ^t^  augment^  que  diminu^  par  les  principes  du  Ghristianisme,  et 
^'  que  ce  qui  n*^tait  auparavant  qu'un  droit  humain  et  naturel,  est 
"  devenu,  depuis  T^tablissement  de  la  religion,  un  droit  divin,  et  un 
"  pr^cepte  positif  de  la  loi  nouvelle. 

'*  De  ces  principes,  il  est  ais^  de  conclurc  que  si  I'Egliae  a  quel- 
"  que  privilege  en  cette  mati^re,  elle  le  tient  tout  entier  de  la  grace 
"  et  de  la  protection  des  souverains,  qu'ils  peuvent  Taccorder  ou  ne 
"  pas  Taccorder,  Tetendre  ou  le  limiter  a  leur  gre,  le  revoquer,  le 
^^  suspendre,  le  temp^rer  comme  il  leur  plait. 

"  Ainsi  Ton  fait  sentir  les  empereurs  remains,  auteurs  de  ce 
"  privilege,  soit  par  les  termes  dans  lesquels  ils  Tont  accord^,  soit 
^^  par  les  exceptions  ou  les  restrictions  qu'ils  y  ont  ajout^es,  et  sur- 
^'  tout,  par  la  c^l^bre  distinction  du  crime  eccMsiastique  et  du 
"  crime  commun  ou  purement  politique. 

'*  L'Eglise  a  applaudi  aux  loix  de  ces  empereurs,  et  surtout  k 
^^  cclles  de  Justinien,  qu'elle  a  canonisees,  pour  ainsi  dire,  en  les 
'<  insurant  dans  les  collections  de  ses  d^crets. 

''  Ces  loix  ont  surv^cu  a  la  destin^e  de  TEmpire  remain ;  la 
"  France,  surtout,  les* a  re9ues  et  observ^es  sous  la  premiere  race 
'*  de  nos  rois,  comme  FEglise  I'a  reconnu  elle-meme  dans  un  concile 
'^  tenu  en  ce  temps,  et  comme  des  historiens  dont  le  t^moignage 
'^  n'est  pas  suspect,  puisqu'ils  ^taient  eveques,  I'attestent  ^galement. 
^*  Si  dans  la  suite,  et  principalement  vers  la  seconde  race  de  nos  rois, 
^'  la  pi^t^  des  princes,  Tint^r^t  du  clerg^,  Fautorit^   des  Eveques 
'*  qui  s^attribuaient  jusqu*au  droit  de  d^poser  les  empereurs^  le 
"  mauvais  usage,  si  on  Fose  dire,  que  nos  rois  avaient  introduit  de 
'^  se  rendre  eux-m^mes  accusateurs  des  Eveques  coupables  de  L^e- 
''  Majesty  (ce  qui  r^pandait  une  suspicion  gin^rale  stur  tons  les  Tri. 
'*  bunaux  s^culiers),  ont  paru  ebranler  les  anciennes  maximes,  et 
"  donner  lieu  aux  ddfenseurs  de  la  juridiction  eccl^siastique  d  en 
*'  avancer  de  nouvelles,  que  les  premiers  si^cles  de  TEglise  avaient 
*^  ignor^es ;  si  les  fausses  d^cr^tales  qu'une  imposture  trop  heureuse 
"  fit  parattre  en  ce  temps- la,  appuy^rent  et  consacr^rent  en  quelque 
"  mani^re  cette  nouvelle  doctrine ;  si  la  t^merit^  des  compilateurs 
"  des  loix  eccl^siastiques  et  politiques  alia  jusqu*a  alt^rer  et  ^ 
*^  tronquer  les  loix  des  empereurs,  en  les  citant  d*une  mani^re  in- 
"  fidele ;  on  a  bientot  reconnu  et  la  fausset^  des  principes,  et  le 
"  danger  des  consequences  de  ce  privilege  abusif ;  on  a  senti  qu'il 
**  tendait  d*un  cote  a  faire  jouir  les  clercs  d'une  impunite  perni- 
"  cieuse  a  la  soci^te,  et  de  Tautre  a  les  rendre  sujets  du  Pape  qui 
"  pr^tendait  s'^riger  par  Ik  une  monarchic,  meme  temporelle,  sur 
**  les    eccl^siastiques    r^pandus    dans    tous   les  Etats  des  princes 
**'  Chretiens.  ^ 

"  On  B*aper9Ut  done  du  pi^ge  qu'on  avait  tendu  k  la  pi^te  des 
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princes  sous  le  voile  de  la  religion.  On  revint  k  la  sagesse  et  k 
"  la  simplicite  de  Tancien  droit.  Ce  retourfutmarqu6  par  plusieurs 
*'  traits  ^clatans,  et  entr'autres  par  des  lettres  d*abolition  qu'an 
"  Archeveque  de  Bourges  fut  oblig^  d'obtenir  du  roi,  pour  avoir 
^^  avanc^  dans  des  statuts  synodaux,  que  les  clercs  ne  pouvaient 
"  etre  ni  poursuivis,  ni  punis  civilement  ou  extraordinairement, 
"  par  un  juge  Soulier. 

•*  Ainsi  on  r^tablit  pleinement  la  distinction  que  les  empereurs 
''  romains  avaient  faite  entre  le  crime  eccl^siastique  et  le  crime 
"  politique.  Les  Papes  memes  furent  obliges  de  donner  lieu  au 
''  r^tablissement  de  cette  distinction,  en  reconnaissant  qu'il  j  avait 
''  certains  cas  ^normes  qui  faisaient  perdre  aux  coupables  le  pri- 
"  vil^ge  clerical. 

"  C'est  surtout  au  crime  de  L^ze-Majest^  qu'on  peut  appliquer 
"  cette  r^gle,  quoique  la  moderation  de  nos  rois  les  ait  souvent 
"  port^  k  attendre  le  jugement  du  Tribunal  eccl^siastique,  avant 
"  que  de  &ire  condamner,  dans  les  Tribunaux  s^culiers,  les  clercs 
"  accuses  de  ce  crime. 

"  Les  ^v^ques  n'ont  rien  qui  les  distingue  en  cette  mati^re  des 
"  ministres  d'un  ordre  inf^rieur. 

"  C'est  une  virile  reconnue  par  ceux  memes  qui  sont  le  plus 
"  opposes  en  ce  point  a  Tautorit^  des  rois,  puisque  les  principes 
"  gdn^raux  quMls  etablissent,  comprennent  les  moindres  clercs, 
"  comme  ceux  du  premier  ordre,  et  que  c'est  pour  cette  ralson, 
"  qu'on  a  donn6  au  privilege  dont  il  s'agit  le  nom  de  privilege 
"  clerical. 

"  Aussi'  les  princes  se  sont  toujours  maintenus  dans  la  possession 
"  de  connaitre  des  crimes  commis  par  les  ^veques,  comme  de  ceux 
"  qui  avaient  ^t^  commis  par  d'autres  eccl^siastiques. 

^'  On  peut  rapporter  les  preuves  de  cette  possession  k  quatre  temps 
"  principaux. 

"  Le  premier,  depuis  la  venue  de  J^sus-Christ,  jusqu'au  r^gne  des 
"  enfans  de  Constantin. 

^'  Le  second,  depuis  ce  r^gne  jusqu'au  commencement  de  la 
"  seconde  race  de  nos  rois. 

"  Le  troisi^me,  depuis  la  seconde  race,  jusques  vers  le  commence- 
"  ment  de  la  troisi^me. 

"  Et  le  dernier,  depuis  la  troisi^me  race,  jusques  k  pr&ent. 

^'  De  ces  quatre  temps,  le  troisi^me  seul  est  douteux,  k  cause  des 
"  mauvaises  maximes  qui  commenc^rent  k  s'introduire  alors,  sur 
"  Tautorit^  des  princes,  et  sur  celle  du  Pape. 

"  On  trouve  dans  les  trois  autres  des  preuves  certaines  du  droit 
"  des  princes.  Plusieurs  exemples  d'ev^ues,  de  patriarches,  de 
"  Papes  m^mes,  jug^s  par  les  empereurs,  ou  par  les  Tribunaux 
*^  s^culiers,  T^tablissent ;  les  exemples  mSmes  des  jugemens  eccM- 
''  siastiques  rendus  sur  des  crimes  publics  dans  ces  deux  premiers 
"  temps,  la  confirment,  puisqu'on  volt  que  c'est  par  Tautorit^  des 
"  princes  que  les  ^veques  en  ont  ^t^  ^tablis  juges. 


670  APPENDIX   VIII. 

'^  Sans  parler  de  tout  ce  qui  s^est  pass^  sous  les  emperenrs 
'*  roniaiDs,  et  sous  les  deux  premieres  races  de  nos  rois,  on  trouve 
'*  pr^s  de  vingt  exemples  d'^vSques  accuses  dans  des  Tribunaux 
"  H^culiers,  six  ou  sept  ^veques  condamn^s  a  des  peinea  l^g^ea,  a 
"  la  v^rit^,  mais  qui  ne  prouvent  paa  moins  pour  cela  rantorite 
'^  legitime  de  la  Puissance  qui  les  condamnait. 

'*  S'il  7  a  plusieurs  proc^  criminels  commences  contre  des  ^Teques 
"  qui  n'aient  pas  ^t^  suivis  d'un  jugement  definitif,  la  religion  des 
'*  princes,  la  conjoncture  des  temps,  les  pretentions  des  Papes^  par 
'*  rapport  aux  jugemens  canoniques  qui  retardaient  les  jugemens 
"  seculiers,  parce  qu'ils  devaient  les  pr^c^er,  en  ont  ^t^  les  prin- 
"  cipales  causes,  sans  qu*on  en  puisse  tirer  aucune  cona^uence 
<<  contre  le  droit  incontestable  des  roi& 

^*  Si  Pon  passe  de  la  personne  des  ^v^ues  a  celle  des  caxdinaux, 
^'  le  privilege  des  demiers  ne  paraitra  pas  mieux  ^tabli  que  celui  des 
"  premiers. 

''  On  ne  pent  les  consid^rer  que  comme  ministres  de  TEglise,  ou 
"  comme  ministres  d*un  prince  Stranger. 

"  Si  on  les  envisage  dans  leur  etat  eccl^siastique,  ils  ne  sont  que 
"  diacres,  pr^tres,  ou  ^v^ques,  et  par  consequent  ils  ne  peuvent 
"  de  droit  avoir  de  plus  grand  privilege  que  ceux  qui  sont  dans 
"  le  meme  degr^  de  la  hierarchic.  L'honneur  qu'ils  ont  d'etre 
"  consacr^s  au  service  de  la  premiere  Eglise,  d'etre  t\  present  les 
^*  eiecteurs  des  Papes,  et  les  conseillers  n^s  du  Souverain  Pontife, 
^^  pent  bien  les  distinguer  dans  I'ordre  de  la  puissance  eccl^siaatique, 
"  mais  non  pas  les  soustraire  a  une  puissance  d'un  autre  genre, 
"  c'est-^-dire,  k  I'autorit^  temporelle  des  rois ;  et  quelqu'  Aleves 
"  qu'ils  soient,  peuvent-ils  pretendre  avoir  plus  de  privilege  que  le 
"  Pape  m^me,  qui  tant  qu'il  n'a  pas  r6uni  la  quality  de  prince  tem- 
"  porel  k  celle  de  chef  de  I'Eglise,  a  6t6  soumis  a  la  puissance  des 
"  empereurs. 

^'  Si  on  les  consid^re  dans  leur  6tat  politique  comme  ministres 
"  d'un  prince  etranger,  I'engagement  qu'ils  contractent  avec  lui 
"  n'^tant  que  d'un  droit  purement  civil  et  positif,  ne  peut  rompre 
*'  les  noeuds  naturels  et  indissolubles  qui  attachent  un  sujet  ik  son 
"  souverain  ;  toute  autre  obligation  doit  c^der.  a  ce  premier  devoir ; 
"  sourent  et  presque  toujours,  ce  que  les  .cardinaux  doivent  au  roi 
"  n'est  point  incompatible  avec  ce  qu'ils  doivent  au  Pape ;  mais  si 
*'  ces  deux  engagements  se  trouvent  contraires,  celui  que  Dieu  m^me 
"  h  form6,  doit  Temporter  sur  celui  qui  est  Touvrage  de  Thomme. 

"  Ainsi  le  suppos^rent  autrefois  nos  p^res,  lorsqu'ils  fliisaient 
"  jurer  aux  cardinaux  de  revenir  de  Rome,  aussitot  que  le  roi  les 
"  rappellerait  aupr^s  de  lui. 

"  Ainsi  le  Parlement  I'a-t-il  encore  dt^clar^  de  nos  jours,  lorsqu'il 
"  re9ut  le  Procureur-G^n^ral,  appellant  d'une  buUe  d' Innocent  X, 
"  qui  d^fendait  aux  cardinaux  de  sortir  de  I'^tat  eccl^siastique,  sans 
"  la  permission  de  Pape. 

"  Ainsi  Font  souvent  reconnu  les  Papes  mdmes,  lorsqu'ils  ont 
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"  suppose  qu'un  cardinal  pouvait  commettre  un  crime  de  Lhze- 
"  Majesty  centre  son  prince  natural,  et  par  consequent  qu'il  ne 
"  cessait  point  d'etre  sujet  pour  devenir  celui  du  Pape ;  car  il  n'y 
^^  a  qu'un  Biijet  qui  puisse  commettre  un  crime  de  L^ze-Majest^. 

"  II  ne  faut  done  pas  s'^touner  apr^s  cela,  si  depuis  m^me  que 
"  cardinaux  sont  parvenus  au  point  de  grandeurs  ou  nous  les 
"  voyons  aujourd'hui,  on  n*a  point  dout^  en  France  que  le  roi  ne 
'*  f(it  en  droit  de  leur  faire  &ire  leur  proces,  lorsqu^ils  commet- 
''  traient  un  crime,  et  surtout  un  crime  de  L^ze-Majest^. 

"  Le  Cardinal  de  Constance  ftit  accus^  sous  Louis  XI,  et  con- 
^^  damn^  k\me  amende. 

^^  Le  Cardinal  Ballue  fiit  accus^  et  air^t^  prisonnier  sous  le 
*'  m^me  prince.  Dans  toute  n^gociation  qui  se  passa,  sur  ce  sujet, 
^'  entre  le  Pape  et  le  roi,  la  France  soutint  hautement  les  m^mes 
"  maximes  qu'elle  soutient  encore  aujonrd'hui,  le  pouvoir  supreme 
"  de  rois  dans  les  mati^res  temporelles,  6tabli  par  le  droit  divin, 
"  tant  sur  les  eccl^siastiques,  de  quelque  etat  quails  soient,  que 
^'  sur  les  laics,  la  distinction  du  delit  commun,  et  du  cas  privi- 
"  16gie,  d^jk  si  ancienne  dans  le  royanme,  qu'on  ne  se  souvenait 
"  point  d'avoir  jamais  vu  pratiquer  le  contraire ;  enfin  Tatrocit^  du 
''  crime  de  L^ze-Majest^,  qui  fait  cesser  toute  exemption  et  tout 
"  privilege. 

''  Le  Cardinal  de  Chatillon  fut  non-seulement  accus^,  mais  con- 
**  damn^  sous  le  r^gne  de  Charles  IX,  par  un  arr^t  c^l^bre  du  Parle- 
**  ment ;  et  si  la  peine  ne  parait  pas  r^pondre  au  titre  de  I'accusation, 
*'  il  n*en  faut  accuser,  suivant  toutes  les  apparences,  que  la  conjonc- 
'^  ture  du  temps  dans  lequel  I'arr^t  fut  rendu ;  mais  In  competence 
"  du  Tribunal  n'en  est  pas  moins  bien  etablie. 

^'La  mort  du  Cardinal  de  Guise,  et  la  detention  du  Cardinal 
'*  de  Bourbon  sous  Henri  III,  donn^rent  occasion  d^examiner  k  fond 
^'  cette  mati^re ;  et  trois  grands  pr^lats,  le  Cardinal  de  Joyeuse, 
'*  le  Cardinal  d'Offat,  TEv^que  du  Mans,  justifi^rent  la  conduite 
"  d'Henri  III,  par  des  principes  qui  sont  encore  plus  v^ritables, 
''  quand  on  les  a  appliques  k  une  accusation  instruite  dans  toutes 
"  les  formes. 

"  Le  Cardinal  de  Sourdis  d^cr^t^  de  prise  de  corps  par  le  Parle- 
'^  ment  de  Bourdeaux  sous  les  yeux  de  Louis  XIII,  et  avec  Tappro- 
"  bation  expresse  de  ce  prince ;  enfin  le  Cardinal  de  Retz  accus^  par 
"  ordre  du  roi,  en  vertu  d'une  commission  adress^e  au  Parlement, 
*^  sont  autant  d'exemples  qui  prouvent  la  possession  de  nos  rois  et  de 
'^  nos  magistrats  sous  leur  autorit6. 

*^  Si  des  considerations  de  politique,  si  des  raisons  d'Etat,  et 
"  eouvent  des  conseils  inspires  par  des  int^r^ts  particuliers,  ont  sus- 
'^  pendu  quelquefois  ces  grandes  et  importantes  affaires,  Tautorite  du 
"  roi  n'y  a  souffert  aucun  prejudice ;  puisqu'  apr^s  tout,  il  ne  fiiut  pas 
"  ^tre  moins  competent  pour  inE(truire  un  proems  que  pour  le  juger, 
"  et  pour  decreter  un  coupable,  que  pour  le  condamner. 

'^  Ainsi  la  quality  de  cardinal  n'effa9ant  point  les  engagemens 


672  APMNDIX  IX- 

"  naturels,  y  ajoute  encore  ceux  de  la  reconnaissance,  et  an  cardinal 
"  qui  viole  les  une  et  lea  autres,  m^rite  d'etre  poursuivi,  et  comme 
'^  rebelle  ^  T^g^rd  de  son  prince,  et  comme  ingrat  h,  regard  de  son 
"  bienfaitenr. 

'*  Si  la  place  qu'il  tient  dans  le  Sacr^  College  lui  attribue,  outre 
'^  cela,  la  quality  d'^v^ue  d'un  diocese  Stranger,  cette  qualite 
*'  ne  pent  lui  donner  un  privilege  plus  grand  que  la  dignite  meme 
'^  de  cardinal ;  k  la  v^rite,  s'il  commettait  une  faute  comme  EtI- 
"  que  d'Albano  ou  d'Ostie,  il  n'aurait  que  le  Pape  pour  juge ;  mais 
**  d^s  le  moment  qu'il  s'agit  d'un  crime  de  L^ze-Majest^  commis 
"  dans  le  royaume,  le  roi  seul  pent  venger  sa  majesty  m^prisee; 
"  et  il  avilirait  ce  caract^re  auguste,  qu'il  n'a  re9U  que  de  Dieu,  s'il 
^^  ctait  oblig^  d'aller  demander  justice  centre  un  sujet  infidele,  a  nn 
"  prince  Stranger." 
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The  Relations  between  the  Greek  and  Foreign  Churches. 

A  SLIGHT  notice  of  the  relations  between  the  Greek  and  English 
Churches  has  been  given  in  the  Chapter  cited, — also  of  the  attempt 
made  by  the  Popes  to  subjugate  the  Greek  Church — attempts  con- 
tinually repeated  since  the  date  of  the  Seventh  or  last  (Ecumenical 
or  Geneical  Council,  a.d.  680.  The  most  memorable  of  these  attempts 
in  modern  times  are — 

I.  The  Council  of  Florence,  a.d.  1439. 

II.  The  Papal  Encyclic,  Litterce  ad  OrientaleSy  6  Jan.  1848; 
answered  by  the  Patriarch  of  Constantinople.  See  Authorities, 
pp.  539,  540. 

III.  The  attempt  of  the  Pope  to  found  a  Nuntiatura  in  Armenia  ; 
and  the  refusal  of  the  Porte  to  recognise  any  such  NuntiuSy  on  the 
ground  that  there  was  then  resident  at  Constantinople  an  "  Arme- 
"  nian  Patriarch,  the  proper  and  lawful  representative  of  this  branch 
"  of  the  Greek  Church  (a)     July,  1868  a.d. 

IV.  The  Papal  mission  to  the  Patriarch  of  Constantinople,  with 
the  summons  to  attend  the  Vatican  Council,  Oct.  28,  1868  a.d. 

Of  this  last  attempt  the  best  account,  given,  it  appears,  by  autho- 
rity, is  as  follows,  in  Greek  and  English  : 

^A^iOTUxoi  KK.  XvvTCLKTai  Tov  'Arar.  AaripoQ, 

^Evu^rj  ItWoi  aXXdfc  eicridtvTai  ra  Kara  rt)v  yevofUvriv  irpo  Tirtav 
flfjLepiJv  kv  toIq  HaTpiap^^tLoiq  iwltrictyl/ivTov  6<rt(tfTarov  Ao/i  TcWac, avri- 
vpoawTOV  TOV  airoCTjfiovyroQ  roiroTripriTov  r^c  A.M.  tov  Ilaira  IIiow  G', 

(a)  QffiMle  Aktenstiicke,  IL,  pp.  Id5~8» 
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Kal  TovTOv  tvtKa  k(fi7{j6fi  irapa  rivwy  ^rffjuxrioypaifnay  dn-piCi^c  irXi^po- 

{opla,  iarotrriXXofiiy  icai  wpo£  v/iac  rrlv  iffbtKKutrrov  £Kd€<riVf  owioq 
rffio<ruv(rfire  ahrrjy  2(a  tov  frpoffexpvc  ^vXXov  tov  WvaroXiKov  'Aorcpocy 
vpog  tia^TKTfiov  rdv  vfieripwv  avayyuttrrwy, 
Tjf  10  Sfylov  1868. 
'Ea:  tov  ypaipdov  r^g  M.  UptaroavyKiWlac* 

'H  ey  TOic  UarpiapxiloiQ  iviffKiyptg  vepl  7rpo(ncii<r€tac  «'C  Ttjy  ly  'Pw/ip 
avyKpoTr/iBfifrofiirriy  "^vvdhoy, 

Tp  wifiiTTy  Ttjc  iraptkOovariQ  l€dofiahoQ  (3  S€plov)  IXBoyrEQ  eIq  Tijy 
M.  TlputTOffvyKeXXlay  &€€dl€Q  tvto  cc  r$c  ffvyo^iac  tov  K.  B/emvfovi;, 
TOTFOT/iftTirov  TfJQ  A.  M.  TOV  'FbtfitjQ  TldiTa  Iv  KtayffrayTiyoviroXeif 
H^TijfTayTO  fifjipay  Kal  &pay  AKpoaanac  vapa  rf  ITaiayia^ar^  Ila- 
Tpidpxy  €K  fiipovq  tov  ^Ofi'Tiaraf  wg  roTroriypi/rou  tov  ly  'Ptofij^  hxo- 
^rifAovvTog  K.  Bpoui'oyjy.  'li/icpa  CtpLtrBri  avTolg  to  (raSSaToy  (5  8€plov), 
&pa  It  ii  fiETa^v  3-5  Tijg  iifiipag. 

Ilepl  TTjy  y.  ^pay  rov  aa€€aTOv  JjXBey  6  Ao^-Tiorac,  (Tvyo^evofieyog  Abbe 
Koi  Wo  Tpiufy  iTtpwy  dS^a^itf v,  !fy  6  A'.  cXdXei  oxwtrovy  Kal  to.  'EXXij vui'd,   Testa  and 
oi  Sc  ndvTig  iXdXovy  ra  TaXAiicd.     Mcra  ri)i'  £v  rn  HpwrocruykcXX/a  three  other 
yeyofieyriv  ce^iioiny  Kal  treptTroifiiriyj  woriyiiuriaay  wo  tov  M.  ilpon'o-  £jqjjj 
orwyifcXXov  vpog  Tt^y  A.  9.  IXaraycoriyra.  Kotne  ad- 

*E\06yTeg  vapa  rp  A.  9.  11.  /icra  roi'  'XJELpaafraafioy  ahTov  eKaOe-  mitted  to 
(fdfiaay  rjf  ^iXofpoyi  vporpoirp  tov  TlaTptdp^ov,     'Ev  fhe^  A,  9. 11,  crt   audience 
iiriKoXovOit  Tag  vwBelag  notovfieyog  ^Xoijtpoyiiffeig  Kal  af^poi^potyvyagy   2;  ~    , 
iiyipBri<yav  vdyrtg^  Ka\  tov  ^iofi-Titrra  i^ayayoyrog  Ik  tov  k6Xwov 
avTov  iftvXXdhoy  ri  'xpvtroitroy  /jletcl  iriyaKi^bfy  kpvdpofwop^vpiay^  Koi    -Jestapro- 
opiyoyTog  ahro  rale  X^ptrl  tov  Ilarptapxov,  6  fi£T*  avToy  d€€ag  direy  littlobook 
* EXXriyitnL     **  'Ev  dirovtflq,  tov  K.   Bpovi'on}  kp\6fitBa  yh  TcpooKa-  containing 
"  Xioiiifity  r^v  'AytoTTjrd  o'ac  cic  ri)i'  cv  'P^fJLJi  yiytifrouiyriy  Ou'ov-   an  invita- 
"  ^cyiKtly  ^oyo^oy  wira  ro  irpo<re\eg  tTog  rp  8  Seire/ibpiov,  «:ac  ciri    tion  to  the 
"  rowroic  ©"fic  irdpa*:aXowa6i'  ya  ^vSi/rfi  r>)i'  napovtfay  icpotTKkriTiipioy  f^^^l^'v 

trntnoXiiv.        ^  ^  ^  ^  ^  the  Vati- 

'H  A.  9.  n.  ytvtraffa  lib.  rijc  X^^og  tva  carorcOji  eirt  roD  aFajcX/vrpov,   can  Coun- 
oxtp  kfidtrraliiy  6  AofA'Tlarag  \pv<r6^eToy  0i;XXd?tov,  Kal  lya  KaBt-  cil. 
aBUffiyf  cItc  ^crd  orirouJa/oy  viftovg,  ij^alvoyTog  varpiKrly  dydwrjy  Kal 
i\ap6TriTa. 

"  'Ectv  j^  iifififieplg  Tfjg  *Puffirjg  Kal  cf  aurwv  dpvadfuyai  al  Xotval   Speech  of 
"  itfirjfjLipideg  My  klrniotrUvoy  Ti)y  Tijg  A.  MaKapiorrfTog  irpofrKXrirripioy   the  Patri- 
"  ewitTToXriy  eh  ri/v  iy  'P«/ip,  «c  Xcyfrc,  Otcovfiei'iio)!'  j^vyo^oy,  Kal   *'^^* 
"  ivofiiyiagy    tay   ijyroovfAey   Toy   VKOxoy   koX   to   wepuxofjevoy   Tfjg  The  Papal 
"  eircoToXj/c  Kal  Tag  Apx^Q  ^VS  A.  M.,  ivxapltfTug  ijBiXofiey  axohsxBp   ^^\^^  ^l^' 
"  ypd/iiia  wapa  tov  HaTpiupxov  Ttjg  HaXaiag   'Putfirig  vejJLirSfieyoyj   giDlea  ab-' 
"  vpoaooKQyTeg    y*   aKovffutfiey    rioy   rt.     'Et«?i)    6^wg   ij    ^ta   rHy   horrent  to 
"  k^iifAtpiliav  ctaioBtttra  fjirj  wpotrKXrfTripiog  tVi^roXi)  k<l>avipwtr€  rag   those  of 
**  dpxag  Tfjg   A.   M.   dpxag  oXtitg  dmj^tovffag  tig  Tag  Trjg  opBo^o^ov   the 
"  'AyaroXiKfjg  ^EacXriaiagj  ^ta  tovto  fitra  Xwttijc  &fia  Kal  elXiKpiytiag   ^'thodox 
"  Xiyofiev  irpog  rily  hfiwy  offioTrjTa,  on  Zty  ZvydpttBa  yh  ^rapo^cxOw/icf   nv^rtJ^ 
"  ovr£   fepooKXriviv  roiavTtiv,   ovre   to   toiovto   ypdfi/ta   Tijg  A.  M.,   and  of  the 
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"  eiraya\afi€dvoy  rac  airrac  xdirore  Apx^^i  *VX^C  ayri<rTpaTevo§iira^ 
"  €lt  TO  irytvfia  rov  EhayyeXiov  i:at  eig  ri/v  ^tiamcaXiav  tQv  OtKovfu- 
"  yiKwy  j^vyoitay  Kal  rStv  hyiiav  Haripuv.  *IL  A,  M.  rroiiivaira  to  avro 
"  Ita^rifia  koX  Kara  ro  1848  croc  icfioiKaKKn  T})y  opOoco^oy  'AraroXinr*^ 
"  *F,K>:\ri(riay  etc  uirdyrriaty  h*  eycvicX/ov  £ir«(rToX^c>  KaTo^tiKwov^tK 
"  AttXwc  Kal  ffa^oic  tt^^  ItyriQitny  T&y  cLp-^dv  t^s  'P«/L"|C  ""poc  rac  s'o- 
'^  Tpojrapa^OTOuc  koI  'AirooroXtaraCy  atoc  oi^  fiorov  ovi:  evapetrrifvcunicj 
''  <!(XXa  A:a2  Xvirijird^c  r^i'  A.  M.  "On  li  liXifiwi:  ^vaifp€ffT^&tf  run 
"  il  A.  M.,  airihi^ey  itapyuQ  ij  Trap*  avrii^  ayravayTri<rtc,  Kal  iirttci§ 
"  t)  a.  M.  hey  6aiy€Tat  trapcKicXiyovtra  Twy  tavrfjc  dp)(wK,  ovte  i|/icic 
"  Otig.  xapiTL  tl^iKKiyafity  rHy  fffAeripioVf  ha  rovro  ovtc  %'iag  Xvrac 
"  eripyofity  ya  wapaaKtvaabt/jLev  airrf  etc/idrijv,  oi/re  nya^iaai  iraXaictc 
"  irXijyac  ahexofitOa,  Kal  aytpedivai  fiitrfi  lo€eafiiya  ha  ovZifriitrzmv 
"  A:a2  Xoyo^a^^tiui'y  aircvec  diroXi/y 0^0*11'  ut^  cttc  ro  voXv  etc  pHei^  cat 
"  «T£5(^6c/ac,  ti*  ^  tKanpoi  aiifjupor^  listp  irore,  txpfiev  di'dytri}*' 
**  EuayycXtk'Sc  *'"ni  irocrwriiiri/c  dydirjyc  *.'«<  vvfjiiradilac  ha  tovq  irepitfroi- 
"  )(oi/vrac  ri)i'  'EKK\i]aiay  tuu  Xpitrrov  roXXovc  Kal  vayroeiiiis 
"  Kiy^vyovi  Kal  vtipatT^ovQ'  ovte  iffrl  Ivvaril  evyiyyotiaig  Kal  avvCia- 
''  Xi^ti  ffi/i'O^ui},  /ii)  vKap')(pt'Toq  Koiyov  opfifirnpiov  Twy  avrwy  ap'^^Hy. 
Kac  dXXb^c  ^€  i/fieic  ^porovjitr^  on  fj  tvirv^eararri  Kal  awadiaraTti 
\u(TiQ  rQy  TOiovTwy  (rirrtfjidTiay  iariy  If  Itrropiiiti,  'E^rct^i)  ^jj\. 
V3rqp£ev  ^EKKXrfffia  vpo  hKa  alutyutyf  ro  ahra  t\pv<ya  ioy^ara  ey  ri 
^Ai^aroXp  Kal  Avo'Ci,  Cf'  r^  irpEtrSwipg.  Kal  r^  ic^  'Pw/xjy,  dia^d- 
fiuffiey  EKCLTtpoc  cic  Ck'£cn7i/i:ac  (3(i;/ievu7rorepoi  vpoaiBiyTO  Q  d^tXor. 
iKKOirriffObt  i)  TrpoaOt)Kriy  lay  vvdpxj^  koi  ottov  virdpj^Ei'  irpoa-TiOiaOm 
"  TO  d^aipeOer,  iccv  virdp^j^,  Kal  owov  vTrdpXEi'  Kal  tote  ffv^irayrec 
"  drtiracffO^rwc  EvpEOrfffo/iiOa  tig  to  auro  atifitloy  r>7c  ira^oXiirt/c 
''  opBoho^iaQy  ottoSev  f)  *Pwfiri  rQy  KCLTta  alufviMty  fiaxpyyofiiyri  Iwi 
''  fjiaXXoy^  dpitTKETai  ra  TcXarvyy  to  ^dirfia  ha  yiuiy  ail  ^oy/idroiK  irac 
"  6fff?rtff/icirwj',  iKTpEvofjiEywy  r$c  iEpag  ^rapafoVcwc." 

*0  A.  'A^fidc  Aov  Tcarac.  "'Oiro/at  nrac  crKOfl  hafjiwrovtra^  ^PX^^ 
4  vfiEiipa  ^AyioTTjQ ;" 

*0  IXaTptdjOj^iyc.-  ""Ii'a  vapaXiiirtofiEy  to.  KaOiKatTTa,  ///ie7c,  £^*  wtok 
"  vKcip^Ei  »;  'EkxXij(T/a  rou  ^toTfjpoQ  em  rfj^  yijci  ^cV  hvi'dfiEOa  la 
"  irapah\0tjfxiyj  on  fV  rp  oXiy  'EiCifXiyir/^  row  XpiTTov  virdp\Ei 
"  IrritfKOTCOQ  TiQ  "  Ap^wv  Kal  KEijtaXt)  &XXri  Kal  dXXoc  irapd  Toy  Kvpiur. 
"  "On  HaTpidp\riQ  nc  virdp\Et  dXaOijroc  Kal  dyafidpTifroQ^  bfuXmy  or 6 
"  KaOilpag^  Kal  viripTipoQ  Twy  OiKovfiEi'iKioy  Suko^oii/,  iy  ale  cicffn  ro 
"  ^XdydatTToy^  aviMtpiarovaaiQ  rp  Tpafy  Kal  rn  ^ArrotnoXiK^  vapaBoaW 
"  5  ^*-  ot  'AtootoXoi  virfjp^ay  iiyi(rot  irpog  vbpiy  tov  dy/ov  IlFfw^ar»c, 
"  TOV  <^Ti(TayTOQ  EiriariQ  roue  irdyTaQ*  ij  oti  ovroc,  5  U'fcroc  o  Harfw- 
''  ^H^^^  ''^^  ^  IJaTrac  Etryoy  ra  wpta^tla  r^c  e^pac  ovi:  utto  Zvi'o^u'ov 
"  dydpunriyoVf    dXX'    £»:    t^f/ov,    wc   Afy^''^*  ca-a/ow,   /cat   ro  rowroic 


'  oaoia, 
•OA'. 


The  Synod 
ofFlor- 


"  u/>xac  avTtiQ 


d€6dc.      "  'II  'Pwfti?  ouCoXwc  TTpOTiOETai  I'd  /leroCdXp  rdc 


*0  B'.  dCSdc.     "  '£ir€«S>)  //  ^XtopEyTtytj  Svvo^oc,  ayaKptyatra   ra 
"  rocavra,  ^i^cace  roc  Jvw  'EiJicXiyo-tac,  vKiXEifSritTay  Si  rtKCC  cfw  njc 
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"  ivitaeucj  tovtovq  irpoaKoXei  6  fty.  irar^p  €cc  rrfv  rrpoir^xv  Oii:oi;/4£-  ence,  child 

"  viKriv  Xuvo^r,  tra  icat  oSroi  vXripof^oprfiiyris^yf^fSwtriyJ'  of  bnnger, 

*0  Ilnrpiapxrii:.     "  Iloffa  ippiBriaav  Koi  lyptu^naav  Kura  re  rrjc  lencedicd 

**  ^^XbipciTtvi/C  Svi'o^ov,  fiorov  uTraiievroQ  &ydpiaiFOQ tv^ixtTai  v^  Ayrojf.  Jq  Jta' 

"  \\  tt  vfi,  btnoTtiQ  ovK  Etrrk  tK  rou  kvkXov  tovtqv,     Kat  i/Jiy  hiro  ri/c  Bwaddling 

"  rcXcwra/ac  trvviZpiutntitQ  iKtivov   rov   Karri I'ayKatrfiirov    ^vvtBpiou  clothes. 

**  airdpyaya   rjjc»— 2vri^ptor,    (rvyicpoTridtv   ha    XoyovQ   noXiTiKovQ, 
"  Xoyovc  Kadapwi:  yiffivov  (To^t^ipovroq^Kiu  avoKfji^av  e<c  (rvfinipnfffiay   • 
"  irrttXridey  trpog  Kaipov  oXiyotQ  Titri  r&y  iifAeripwy  ?ai  Xc/ioirroWas  /cai 
**  xaffiyc  /5/ac  *fa<  (iirccX^c  v^ro  row  rorc  xaireuoi'rof,  roiovro  ^vyi^piov 
**  ov^£  row  i^y/oi;  ovo^iaroQ  ri;c  Uvi'o^ow    tVrii'    ^^lor.     Ka6'   //fioc   AVhat  is -a 
"  OiKoviuyiKti  '^vyoloQ  koX  OiKOVfitytk'fl  'E«:i:Xi|«rta  kul  aXridiy})  Kado-   CEcnmeni- 
"  Xcicdnic  eflrri  Kat  Xcytrac  circiro  to  uyioy  koI  aKftparoy  adfia,  iv  J  *^!y  Coun- 
**  ayf^a/ir^ritfc  roi;  vXiicoi^  vXrjdvafiov  ain-ov  avyicsfliaXaiovTai  Ayw)  fi 
"  ^i^acKaX/a  rwv  'AiroaroXwi',  i:al  //  iriariQ  Traarig  roTrticiiq  'EtfArXijo'/at', 
"  tnripiyQtioa  Koi  flatravKrOiiaa  awo  r^c  Oe/icXiiu^cbfc  r^c  'EvrXijciac 
"  f^XP*  ''*^*'  o«:rw  irpvrufv  alwywy,  kv  oIq  oi  waripeg  r^c  'AyaroXiig  i:al 
"  ri)c  Avwwc,  ifa«  ai  cwra  k-ai  ftorai  Ocrov/iei'ural  irat  ayiorrarai  Kat    The  Seven 
"  vytv^aTOKiyriTOi  Svro^oi  (fidiyyoyrai  ey  Koi  to  amo  ohpdvLoy  0dcy/ia    (Ecumeni- 
"  TOO  EirayyfX/ov.  'Eueii^ai  ai  SvfoSoi  KaX  tKiiroi  ol  aeSdfffiioi  Haripegy   cal  Coun- 
"  2i/  yvwora  role  natny  etffi  to.  (nfyypdfifiara,  ytriaOktaay  6  cnrraiarog  ^^^' 
"  Koi  aff^aX^c  ohiybg  vavTog  ^ptirriayov  Kal  eTritrKOVov  rijg  ^vaeiag, 
"  Tou  eiXiKpivwg  iroHovyrog  Kal  iriTovyrog  rijy  EuayytXiJCi/r  aXi)deiny. 
"  'Eceiro/  dai  to  vvipraroy   KpiTfipiov   r^c    XP*ffriar«:^c    aXiySitaf. 
**  *E««vo£  €£<Tii'  ))d(r^aX^c  o?o?,  €0*  VC  irfydfitda  ya  ffvyarTrfdwfiey  ky 
"  rjj   Ay/^   fl>iXtifiaTi  ri/c   ^oyfiaTiKrig  Ivwfftiag'  irdc  5c  o   £*toc  t^c 
"  ''poX'^C  kKiiyrig  vtptiropevofieyog  deiapydfiatrni  wap*  iift&y  eKKeyrpog 
"  Kac    dyapfiohtog    tig    to    (TvyKeyrpuKTai   irepl  iavroy    to,    fiiXrf    rfjc 
"  opOoho^ov  KadoXiKrjg  'EKKXfitriag.     Ec  ^£   ruxoi'  £i'(oi  r«v  ^i/rua;>' 
"  ktritTKOKiay^    e^oyTig    a/i0(£oXiaK    7r£p/    rtrwv    ^oy/iarwr    civrwf, 
"  OiXovtri   ro   (rur£'X0ciiO'i,    trvytpyitrQiacay  Ka\  dyadttapsiTWfTay  avra 
"  KaOrffiipay,  el  ftovXoyTai*  ?//i£lc ohltfiiav au0(§oX/ar €\ofi€yvepl  Twy 
"  vaTpOTrapaloTiMfy  Kal  dyaXXoiwTwy  ooyfiaTwy  ri/c  tvo-jfiEtac.      Krtc    The  proper 
"aXXwc^e,  «a£ea<r^tot  aeCaJfc,  TTtpl  0/Vou^fi'u^c  Svio?oi;  oiroc   ^"J^^®^^. 
"  Tou  Xoyow,  ?£V  5ta0€uy££  j^itaiiog  T^y  fAynfirfy  vfiuiv,  on  at  OiVov/if-   j^^  ^jj 
"  itvat  i^vi'oooi  fiXXwc  Twc  <rv»'£*:porou»'ro,  y  OKtog  ijdri  hsKtipv^ey  //    (Ecumoni- 
"  A.  M.     'Eai'  6  ri/c  'Pw/ii?C  Maie.  Tlairac  fjtnrdZtro  Ti)y  aKOtrroXiKrly  cal  Coun- 
"  iffOTifilay  Kal  t^a^fX^tar,  £jrp£ir£i',  wg  ky  laotg  i<roc  ri/v  d^iay  Kal   ^^^' 
"  irpwTog  Tn    Tijg    eipag  rajft  jcara  KayoyiKoy   iiKaioy,   r'  drrevOvvij 
''  ypdfjfia  itiaiTEpoy  irpog  tKaaroy  Tvy  TlaTpiap\&y  Kal  Tuty  ^vyo^uty 
"  Trjg  'AvaroXi/c,  ov)(  ii'a  ix-tCaXp  kyKvKXit^g  uat  ItifwtnoypaibiKCJg^  wg 
"  7ra>'rwv''Af)X<«"'  *^"^  AeaTroriyc,  aXX'  tva  kpiariitfy  dl€X(povg  u^cX^oc^ 
"  iffoTifiog  T£  Kal  (o-o&id/itoc,  £t  ffvyeyk-piyavffif  irov  Kal  v&q  Kal  oiroiag 
"  hpdg    IlvydSov  Ttjy  ovyKpoTtitriy,     TovTtay  avTutg  k\6yrufyy  yj  dva-   Christi.iii 
"  ^pafjieiade    Kal    vfiiig  ug  rrjy  IffTopiay   cat   £tc  rite    OtA:ov/i£}'tA:ac   ^^^^7  ^^"***' 
"  ^vyo^ovg,  iva  lavopiKwg  KaTOpdutdj  //  irapo  vdyrtay  irodovftiyti  dXrfiiig  ^^l^^f^^i 
"  i:ai  ^itTToavXXtKrog  irtMnrtg,  i;  iraXtv  upKe(rdfiir6fieda  tig  Tag  fifidy  grounds. 
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"  2ci7V€«:ciC  irpotrcvxai  Koi  ieTi<rtiQ  vwip  r^c  dpnyjic  rov  trvfirarroQ 
**  KSfffioVy  TtiQ  ehffTaddac  rwv  &yiiay  rov  Oeov  'EjccXijo'iwv,  koI  r^c  "riir 
"  navTwy  lyuKreutQ '  kv  li  rotavTy  TrepttrrbKru  fiira  Xvviig  dia€€€atovfur 
"  vfiiVf  Sri  veptTTijy  icat  Axapvov  vofd(ofJL£V  rr^v  re  irp6(n:\tf<riy  i:al  oirep 
"  (rvv€iri(l>iptTt  ETritrToXifidioy  rovro  0i;XXa5ioi'." 

*0  A'.  &S€aQ,  "  Avi'arac  apa  ye  fioyii  ff  irpotrevx^  ''^*  KaropObta^ 
"  Ttly  eyaaiy',  ^AffSevovvrSi  riyog  avdpwirov,  el  Kal  aTreKCexo/ieda  r^r 
"  depavelay  ahrov  irapa  rov  0coO,  irai  eirt  rovrip  6.irevSvyofiey  ccrtrtic 
''  eh^aQ  Koi.  Sc^o'ecc,  Ofjiuc  ov  Xc/tto/icv  ya  vpofiriOtvfftafity  ahr^  snt 
**  iarpoy  Kal  iarpiKa" 

"  'O  Uarpiapxrii,  "  Ilfpi  OptiaKevrtKiHy  kui  irvcv/iaruwy  yooTi^artar 
"  rov  \6yov  oiroc,  fioyoQ  6  vayroyyutrrTiQ  Kal  rfjg  eavrov  'EicirXi^ffcac 
"  OefieXiior^C  •^"a*  reXenarilc  XpiaroQ  6  KvpioQ  yiyuttncei  acpcCwc  rig  6 
"  yoaioy  jcoi  icara  iroo'OF  yoaii  Kal  bvoloy  ro  eXlog  r^c  yotrov  Kai  owoior 
"  ro  JcaraXXiyXoi'  (ftappiaKoy,  Aia  rovro  TraXii'  evayaXap€arofLevy  on 
'*  Avayiciy  vdffa  irpoaevy^iJQ  koI  Kpotrev^ifc  Ofpfirjc  Kal  a^iaXeiirrov  irpog 
"  roy  Kvpioy  ilfJtiJyf  rijy  Airroayaxijr,  lya  ro7g  wdffiy  ifnryeuo'p  ro 
"  OeoipiXij  Kal  ffwriipiaJ*^ 

Tauro  elirovaa  i}  A.  0.  II.,  eyereCXaro  rf  irapaKadrifiiy^  koI  epfifivev- 
oyri  rove  Xoyovg  ahrov  TaXXttrrl  M.  TlpwroffvyKeXXfy  ira,  Xa&ir  aaro 
rov  a  I'ajcXi^rpot;  ro^vXXa^/ov,  eiriffrpiyl/y  avro  dg  roy  Soira  rofrorifprir^y 
rov  K.  3povy6yrj'  Kal  ovrws  ayaarayrec  f^o-l  aTO^oyreg  roy  ay^Korra 
aeSatrfioy,  Kal  <|>^Xo<|^p6v^og  ayriy(aiperriOeyreg  vvo  riJQ  A.  0. 11.,  e^ilXOory 
Kal  ffvyolevdiyreg  cwc  riJQ  kXi/jlukoq  vwo  rov  M.  UpiarotntyKeXXov, 
avfjXdoy, 

^AyaroXiKog  'Aor^p,  12  'OKrwfiptov. 
"Erog  H'.  1868.  'Aptd.  612. 


TRANSLATION.; 

(Extracted  from  the  Official  Account  of  the  ProtoeyncelUa.) 

"  The  discussion  at  the  Patriarch's  Palace  concemiDg  the  invi- 
tation to  the  Council  to  be  held  at  Rome. 

"  On  Thursday  in  last  week  (October  3rd),  two  priests  of  the 
company  o£  Monsignor  Brunoni,  the  envoy  of  his  Holiness  the 
Pope  of  Rome  at  Constantinople,  came  to  the  Protosyncellia,  and 
requested  an  audience  with  the  Most  Holy  Patriarch,  on  the  part 
of  Dom  Testa,  as  representative  of  M.  Brunoni,  now  absent  at 
Rome.  The  time  appointed  for  the  interview  was  between  nine 
and  ten  on  Saturday,  October  5  th. 

**  About  ten  o'clock  on  Saturday,  Dom  Testa  arrived,  accom- 
panied by  three  other  priests,  of  whom  one  spoke  Greek  a  little ; 
all,  however,  spoke  French.  After  interchange  of  salutations  at 
the  Protosyncellia,  they  were  conducted  to  his  Holiness. 
Having  entered  the  presence  of  *his  Holiness  and  kisAied  his 
hands,  they  took  their  seats  at  the  kindly  invitation  of 
tlie  Patriarch,     While  his   Holiness  was  proceeding  with    the 
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^  customary  expressiona  of  kindneas  and  goodwill,  they  all  rose,  and 

*  Dom  Testa  took  from  his  bosom  a  letter,  tied  with  gold  cord,  and 
'  in  a  purple  cover,  and  handed  it  to  the  Patriarch,  while  the  priest 
'  next  to  him  said,   in    Greek   ^  In  the  absence    of  Monsignor 

*  Brunoni,  we  come  to  invite  your  Holiness  to  the  (Ecumenical 
'  Council  to  be  held  at  Rome  in  the  next  year,  on  the  8th  of 
^  December,  and  therefore  we  call  on  you  to  accept  this  present 
'  written  summons.' 

"  His  Holiness  having  indicated  by  a  motion   of  the  hand  that 

*  the  gold-fastened  epistle  which  Dom  Testa  brought  should  be  laid 
'  on  the  desk,  and  that  they  should  be  seated,  addressed  them  in  an 

*  earnest  tone  indicative  of  paternal  love  and  kindness.  '  K  the 
^  daily  papers  of  Rome  and  others  deriving  information  from  them 
'  had  not  published  the  letter  of  summons  of  his  Holiness  to  the, 

as  you  call  it,  CEcumenical  Council  at  Rome,  and  if  we  had  not 
consequently  known  the  object  and  contents  of  the  letter  and  the 
principles  of  his  Holiness,  we  would  thankfully  have  received  the 
letter  sent  from  the  Patriarch  of  old  Rome,  expecting  thence  to 
obtain  some  information.  Since,  however,  the  letter  of  summons 
already  published  in  the  newspapers  has  revealed  the  principles  of 
his  Holiness  (b) — principles  utterly  abhorrent  from  those  of  the 
Orthodox  Eastern  Chiu-ch — on  this  account  at  once  sorro^vfully 
and  straightforwardly  we  tell  your  Reverence  that  we  cannot 
receive  either  such  a  summons  or  such  a  document  irom  his 
^  Holiness,  assuming  as  he  does  the  same  principles  as  have  always 

*  been  assumed  by  Rome — principles  antagonistic  to  the  spirit  of 
^  the  Gospels  and  to  the  teaching  of  the  CEcumenical  Councils  and 
^  of  the  Holy  Fathers.     His  Holiness  having  taken  the  same  step 

*  also  in  1848,  provoked  the  Orthodox  Eastern  Church  to  make 

*  answer  by  an  encyclical  letter,  showing  distinctly  and  clearly  the 

*  opposition  of  the  principles  of  Rome  to  the  traditional  and  Apo- 

*  stolic  ones — the  answer  to  which  not  only  did  not  please,  but  also 
^  gave  offence  to  his  Holiness ;  and  that  his  Holiness  was  really 
'  offended,  the  counter  reply  from  him  clearly  showed.  And  since 
'  his  Holiness   evidently  will   in  no    wise   deviate  from  his  own 

position,  neither  (by  Divine  grace)  have  we  deviated  from 
ours,  we  do  not  wish  to  occasion  to  him  fresh  offence  to  no 
purpose,  nor  can  we  endure  to  re- open  old  wounds  and  stir  up 
again    extinct  hatreds  by   questions   and    disputings    of  words 

*  which  end,  for  the  most  part,  in  breaches  and  ill-will — ^whereas 
^  rather  either  of  us  has  need  at  this  time,  if  ever,  of  evangelical 
^  and  common  love  and  sympathy,  on  account  of  the  many  and 
'  various  dangers  and  trials  which  surround  the  Church  of  Christ. 
^  Nor,  again,  is  any  mutual  understanding  or  discussion  in  Council 


(5)  The  doctrine  of  the  Immaculate  Conception  has  been  condemned 
as  "  new  and  false  "  by  the  Greek  Church.  See,  too,  7  ^01^  r^r  6p6obo$ias, 
104-6, 
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'*  possible  unless  there  exist  first  tbe  common  basis  of  the  nme 
'^  principles  acknowledged  by  both.  And  further,  our  oplnioa 
^^  is  that  the  most  successful  and  least  irritating  method  of  eolTuig 
"  such  questions  is  the  historical  method.  Since  it  is  manifest 
"  that  there  was  a  Church  in  existence  ten  centuries  back  which 
'^  held  the  same  doctrines  in  the  East  as  in  the  West,  in  tbe  Old  as 
"  in  the  new  Rome,  let  us  each  recur  to  that  and  see  which  of  us 
'*  has  added  aught,  which  has  diminished  aught  therefrom ;  and  let 
^^  all  that  may  have  been  added  be  struck  off,  if  any  there  be,  and 
"  wherever  it  be ;  and  let  all  that  has  been  diminished  there- 
*'  from  be  restored,  if  any  there  be,  and  whatever  it  be ;  and  then 
^*  we  shall  all  imperceptibly  find  ourselves  united  in  the  same 
"  symbol  of  Catholic  Orthodoxy  from  which  Rome,  in  the  hitter 
*'  centuries,  ever  strays  further,  while  it  takes  pleasure  in  widening 
"  the  breach  by  ever-new  doctrines  and  decrees  at  variance  with 
"  holy  tradition.' 

"  First  Priest,  Dom  Testa. — *  What  opinions  discordant  with 
"  tradition  does  your  Holiness  intend  ?  ' 

'^  The  Patriarch. — '  To  omit  details,  we  cannot  (so  long  as  tlie 
"  Church  of  the  Saviour  is  on  the  earth)  admit — that  there  is  in  the 
**  Universal  Church  of  Christ  any  bishop,  supreme  ruler,  and  head 
''  other  than  the  Lord ;  that  there  is  any  Patriarch  infallible  and 
"  unerring,  speaking  ex  cathedra,  and  above  CEcumenical  Councils, 
"  in  which  latter  is  in&llibility,  when  they  are  in  accordance  with 
'^  Scripture  and  Apostolic  tradition ;  that  the  Apostles  were  unequal 
"  (in  contempt  of  the  Holy  Ghost,  Who  enlightened  them  all 
"  equally)  ;  or  that  this  or  that  Patriarch  or  Pope  had  pre-eminence 
"of  See,  not  by  human  and  synodical  arrangement,  but  (as  you 
"  assert)  by  Divine  right,  and  other  similar  points.' 

"  The  Fourth  Priest. — *  It  is  not  proposed  that  Rome  should 
"  change  her  principles.' 

"  The  Second  Priest. — *  Since  the  Council  of  Florence,  having 
"  examined  such  points,  united  the  two  Churches,  but  still  some 
"  individuals  were  left  out  of  that  union,  these  it  is  whom  the  Holy 
"  Father  invites  to  the  approaching  (Ecumenical  Council,  that  these 
"  also  may  be  perfectly  united.' 

"  The  Patriarch. — ^  None  but  an  uneducated  man  (and  your 
"  Reverence  belongs  not  certainly  to  this  class)  can  by  possibility  be 
"  ignorant  how  many  things  have  been  spoken  and  written  against 
"  the  Council  of  Florence.  And  immediately  after  the  last  Session 
"  of  that  compulsory  assembly  disputes  arose,  so  that  the  forced 
"  union  died  in  its  swaddling-clothes.  An  assemblage  collected  on 
"  political  grounds,  on  grounds  purely  of  worldly  interest,  and  which 
"  ended  in  a  decision  imposed  for  a  time  on  some  few  of  our  Church 
"  by  dint  of  starvation  and  every  kind  of  violence  and  threat  by  him 
"  who  was  then  Pope,  such  an  assembly  is  not  even  worthy  of  the 
*^  sacred  name  of  Council.  According  to  us,  an  CBcumenical  Coun- 
"  cil,  an  CEcumenical  Church,  and  true  Catholicity  is,  and  is  defined 
"  to  be,  that  holy  and  undefiled  body  in  which  (independently  of  its 
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"  material  extent)  the  sum  of  the  pure  teaching  of  the  Apostles  is 
'*  held,  and  the  faith  of  the  whole  Church  on  earth,  as  it  was  esta- 
''  blished  and  thoroughly  tried  for  the  first  eight  centuries  after  tiie 
"  foundation  of  the  Church,  during  which  period  the  Fathers, 
*'  both  of  the  East  and  West,  and  the  seven  and  only  (Ecumenical 
'^  and  most  holy  and  inspired  Councils,  speak  one  and  the  same 
''  heavenly  utterance  of  the  Gospel.  Let  those  Councils,  and  those 
*^  reverend  Fathers  whose  writings  are  fiimiliar  to  all,  be  the  safe 
"  and  unerring  guide  of  every  Christian  and  bishop  of  the  West  who 
''  honestly  longs  and  seeks  for  Gospel  truth.  They  are  the  high- 
'^  est  touchstone  of  Christian  truth.  They  are  the  safe  path  on 
'^  which  we  can  meet  with  the  holy  kiss  of  unity  of  doctrine.  But 
''  every  one  who  travels  outside  of  that  path  will  be  regarded  by  us 
*'  as  incapable  of  forming  the  centre  around  which  to  gather  the 
*'  members  of  the  orthodox  Catholic  Church.  But  if  haply  any  of 
*'  the  Western  bishops  have  doubts  regarding  any  of  their  doctrines, 
''  and  wish  to  meet,  let  them  meet  and  discuss  them  every  day  if 
'^  they  please.  We  have  no  such  doubts  regarding  the  traiditional 
''  and  unalterable  doctrines  of  religion ;  and  moreover.  Reverend 
"  Fathers,  it  being  a  question  of  an  (Ecumenical  Council,  it  surely 
**  does  not  escape  your  memory  that  the  (Ecumenical  Councils  were 
''  convened  in  other  fashion  than  as  his  Holiness  has  convened  this. 
'*  If  his  Holiness  the  Pope  of  Rome  had  respect  to  Apostolic  equality 
"  and  brotherhood,  it  were  fitting  that  (as  an  equal  among  equals  in 
*'  point  of  dignity,  but  first  by  canonical  right  in  rank  of  See)  he 
"  should  have  directed  a  separate  letter  to  each  of  the  Patriarchs 
"  and  Synods  of  the  East,  not  that  he  should  in  encyclical  and  public 
"  form  impose  it  as  though  he  were  lord  and  master  of  all,  but  that 
"  as  a  brother  to  brethren  equal  in  honour  and  station,  he  should  ask 
"  them  if,  how,  where,  and  under  what  conditions,  they  would  agree 
'*  to  the  assembling  of  a  Holy  Council.  This  being  so,  either  do 
'^  you  too  recur  to  history  and  the  General  Councils,  in  order  that 
''  on  historical  grounds  may  be  restored  the  much-longed-for  true 
"  and  Christian  unity,  or  we  will  again  content  ourselves  with  con- 
*'  tinual  prayers  and  supplications  for  the  peace  of  the  whole  world, 
''  the  security  of  the  holy  Churches  of  God,  and  the  union  of  all 
'^  (Christendom ;  but  in  the  present  circumstances,  we  assure  you, 
"  with  sorrow,  that  we  consider  the  convening  of  the  Council  vain  and 
"  fruitless,  as  also  this  epistolary  document  which  you  have  brought.' 

"  Fourth  Priest — *  Is  prayer  alone  then  able  to  restore  unity  ? 
"  If  a  man  is  sick,  even  while  we  expect  the  healing  to  come  from 
*'  God,  and  for  this  end  offer  earnest  prayers  and  supplications,  yet 
^^  we  neglect  not  to  provide  for  him  a  physician  and  remedies.' 

**  The  Patriarch. — *  As  we  are  speaking  of  religious  and  spiritual 
'^  diseases,  only  the  Omniscient  Founder  and  Perfecter  of  His  own 
"  Church,  Christ  the  Lord,  knows  of  a  certainty  who  it  is  that  is 
''  sick,  how  grievous  the  sickness  is,  what  is  the  form  of  the  disease, 
"  and  what  the  corresponding  remedy.    Wherefore  we  again  repeat 
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**  there  is  every  need  of  prayer,  fervent  and  tinceacdng  prayer,  to 
''  our  Lord,  Yiho  is  love  itsea,  that  He  will  inspire  all  with  Jove  to 
"  God  and  every  blessing  of  salvation.' 

**  Having  thus  spoken,  .his  Holiness  ordered  the  Protoflyncelliis 
'<  (who  had  sat  next  him,  and  interpreted  his  words  in  French)  to 
''  take  die  document  from  the  desk,  and  give  it  back  to  the  represen- 
'*  tative  of  Monsignor  Brunoni,  who  had  deliven^d  it;  and,  so  rising 
''  up,  they  made  due  reverence ;  and,  having  received  a  kind  farewell 
<^  fh)m  his  Holiness,  they  left  Uie  room  and  departed,  accompanied 
**  to  the  staircase  by  the  Protosyncellufl.'* 
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by  the  breaking  out  of  War,  201 

Inviolabilitif— Criminal  Law.  —Ca.ee  of 
the  Dutch  Ambassador  for  mal-ad mi- 
nistration of  Testamentary  Trust,  202. 
Case  of  Ambassador  of  Mary  Queen 
of  Scots,  205.  Case  of  Mendoza, 
Spanish  Ambassador,  for  Conspiracy, 

206.  Case  of  L*Aubespine,  French 
Ambassador,  for  Conspiracy,  ib.  Case 
of  one  of  the  Retinue  of  Diic  de 
Sully,  French  Ambassador,  for  Murder, 

207.  Case  of  Inoyosa  and  Colonna, 
Spanish  Ambassadors,  for  Libel,  208. 
Case  of  M.  de  Bass,  French  Minister 
to  Cromwell,  for  Conspiracy,  209. 
Case  of  the  English  Ambassador  at 
Constantinople,  ib.  Case  of  Gyllen- 
burg,  Swedish  Ambassador,  for 
Conspiracy,  210.  Case  of  the  Earl  of 
Iloldernesse,  English  Ambassador  to 
Venice,  ib.  Case  of  M.  Van  Iloey, 
Dutch  Ambassador,  211.  Case  of 
Da  Sa,  Brother  to  the  Portuguese 
Ambassador  in  England,  for  Murder, 
ib.    Case  of  the  Prince  of  Cellamaro, 


AMB 

at  the  Court  of  France,   for   C«- 
spiracy,     213.       Ambassador    ejs- 
mitting  Assault,  214.     Privilr^  •>( 
Ambassador  extend  to  his  Suit* ,  2:-l 
Inviolability  of  Ambassador  in  Tnir. 
through  a  third  State,  215 
Exterritoriality. — Civil  Jurisdiction.  Ex- 
emption of  Ambassador  from,  219.  h 
to  Exemption  of  personal  Ppuprftj. 
221.    Of  real  Property,  »6.   Dwdlia^- 
house  of  Ambassador,  22*2.  Amba5.«&i>  r 
becoming    a    Trader,  Exceptions  <« 
to  personal  Property,  ib.    Amhs&Mder 
acting  as  a  Trustee  or  Executor,  ^4. 
Ambassador  becoming  Plaintiff  is  a 
Clause  in  Court  of  foreign  Conntnr.  k 
Liable  to  counter  Demands,  225.    Iv- 
fensive  Jurisdiction  over  Amfaasssdun 
ih.    Privileges  of  ^Exteriitoriaiitj  »• 
tended  to  Wife  of,  226 ;  to  hisFamiU, 
ib.\   to  his    Suite,    ih.     Wairis;  ^f 
Privileges  by,  ib.     Ri^ht  of  Secretar 
of  Leg'ition   to  Privileges,  ^rll-V^. 
Of  Secretary  to  the  Embassy,  ih.    In- 
cisions on  Statute,  7  Anne,  c  12,  as 
to  Privileges  of,  from  Arrest  or  Ptj- 
cess,   227.    Passport    of,  refoeed  ^ 
Non-payment  of  Debts — Oise  of  Baiw 
de  Wrech    at    French     Court,   2S<J 
Practice  of  Great  Britain  in  relation 
to,  237.    Decisions  on  Exoeptioos  :  - 
the  general  Rule,  ib.   Ambassador  J. 
Peter  the   Great,   Czar  of  JtfuscorT. 
arrested  in   London    for    Debt,  233 
Statutes  passed  by,  and  DeeisioDS  of 
the    United   States   respect  iog,  iK'- 
Law  of  France  as  to  Privileges  and  Ex- 
territoriality of,  ib. ;  of  Spain,  237 :  of 
Portugal,  ib. ;  of  Russia,  23S;  of  Ger- 
man Powers,  ib. ;  of  the  Netherlands 
2:^9;  of  Denmark,  ih.  Exemption  of. 
from    Taxation     and    Duties    iip<« 
Articles  imported  for  his  own  IV. 
239.     Different  Nations  have  difivitot 
Regulations    respecting,    i^.    fioiaiB 
Law  in  regard  to  Immunity  not  ex- 
tended  to  real  l*roperty,  240.     Cm- 
ringe  of,  211.     Hotel  of.  Asylum  ft*? 
Offenders,  ib.      Case     of    RippenU. 
Minister  of  Philip  V;,  taking  Ksfb^ 
in   Hotel  of  English  Ambasaidor  a: 
Madrid,  242.    Of  Springer,  Swedish 
Merchant,  taking  Refuge  in  Hotel  d 
English  Ambassador  at  Stoekbolm,  241 
Purchase  of  Residence  for  Ambassador 
in  foreign  Country,  ib. 
Sdmon  of. — Right  to  exercise  the  V\u& 
of  his  own  Religion,  214.    language 
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in  which  religions  Service  to  be  per- 
formed, 244.  By  Chaplain  in  the  Hotel 
of  Ambassador,  sanctioned  by  inter- 
national Usage,  on  certain  Conditions, 
t^.  Protestant  Chapels  of  Ambassador 
at  Vienna  ordered  by  Joseph  II.  to  be 
closed,  245 
Different  Classes  of  Tubfic  Ministers,  216. 
Legates  a  latere  distinct  from  Nuncios, 
248 
Ordinary  and  Extraordinary,  249.  May 
be  accredited  to  various  States  at  the 
same  Time,  249.  Po^er  to  negotiate 
with  foreign  States  without  Appoint- 
ment to  any  particular  State,  253. 
Cardinal  Ambassador,  double  Allegi- 
ance of,  345 
Instructions, — Letters  of  Credence, — Cha- 
racter of  Ambassador  recognised  on 
production  of,  255.  Rank  of  Minister 
changed,  fresh  Letters  required,  256 
Arrival. — Audience.  —  Audience  with 
Sovereign  may  be  public  or  private, 
269.  Letters  of  Credence  delivered 
at,  ib.  When  Diplomatic  Agent  of  the 
second  or  third  Class,  260;  of  the 
fourth  Class,  ib.  Custom  in  republi- 
can States,  ib.  Alteration  of  Cere- 
monies by  Sovereign  of  Foreign  Court, 
261 
Mission  of  262.  Custom  on  Hecall  of 
Ambassador,  268.  Death  of,  ib, 
America — 

Korth.     See  United  States 
Central    and    Southern. — Republics   in, 
Members  of  the  Community  of  States, 
72 
Dependencies, — Jus  Legationis  granted  to 
European  (Governors  of,  165- 
Amiens,  Peace  of,  29 

Anglo-French  Fishery  Convention,  the,  291 
Annuaire  des  Deux  Mondes,  442,  460,  470, 

472,480,481,488 
Annual  Register,  The,  25.  32,  36,  50,  136, 
168,  273,  340,  341,  400,  442,  447,  470, 
472.  474,  480,  481,  491 
Antonellt  (Cardinal),  470,  474 
A  pocri  sarins,  197 
Ariosto,  Orland.  For.  353 
Arundel     (Lord),     Letter    by,    to     Mr. 
Plumptre  on  the  Bull  "  In  CcenA  Domini," 
397.     Letter  to.  on  Ditto,  ib, 
Artaud,  Hist,  du  Pape  Pie  VII,  520 
Asylum,  Ambassador's  Hotel  used  as,  241 
Assassination  of  foreign  Sovereigns,  Pro- 
secution for  Incitement  to,  48 
Austria,  Recognition  of  Title  of  (1806), 
43.    Attempt  of,  to  open  the  Navigation 


of  the  Scheldt,  50.  Reasons  of,  for  with- 
drawing her  Ambassador  from  Rome  in 
(1814),  50,  51.  Treaties  between,  and 
the  Ottoman  Porte,  for  Equality  of  Rank, 
62.  Law  of,  as  to  Privileges  of  Am- 
bassador, 238.  Complaint  of  Emperor 
of,  respecting:  the  Use  of  French  as  the 
diplomatic  lAngunge  of  Europe,  G6. 
Guarantee  of,  that  the  Successors  to 
British  Throne  after  Death  of  Queen 
Anne  should  be  Members  t)f  the  Church 
of  England,  89.  Emperor  of.  f.  Day 
and  Kossuth  (1861),  153.  Relations  of, 
with  Rome,  443.  Title  of  Minister  of, 
at  Constantinople.  249 
Avignon,  Bipal  Residence  at,  462,  473,  5l7 


B 


Bacon  (Lord),  128 

Bacon's  (Matthew)  Abridgment,  94 

Baden,  Treaty  of  (1714),  66 

Balguerie,  Af&ire  de  la  Maison  de  Bor- 
deaux contre  le  Gouvernemcnt  E^pagnol, 
144 

Ballue  (Cardinal),  525 

Barbary,  Ordonnances  of  France  respecting 
Consuls  in,  311 

Barbosa,  De  Jure  Eccles.  622 

Barbeyrac,  124,  126,  156,  332 

Barbuit,  Case  of,  in  Chancery.  329 

Bartolus,  59 

Basle.  Council  of  (1834).  517 

Bass  (M.  de).  Case  of,  209 

Bavaria,  Provisions  of,  as  to  Exemption  of 
Ambassadors  from  ordinary  Jurisdiction 
of  Tribunals  of,  239.  Relations  of,  with 
Rome,  468 

Belfort,  occupation  of.  by  Germany,  83 

Belgians,  Case  of  the  Secretary  of  Legation 
of.     See  Drouet,  M. 

Belgium,  Recognition  of  Independence  of. 
32.  Member  of  the  Community  ojf 
States,  72.  Separation  of,  Arom  Holland, 
92.  Treaties  of  (1839)  and  (1870)  re- 
specting,  93.  Papers  laid  before  Parlia- 
ment respecting,  92.  Relations  of,  with 
the  Papacy,  478 

Benedict  XL,  386,  388 

Bentinck  (Lord  George),  Motion  of,  in  the 
House  of  Commons  respecting  Debts  due 
from  foreign  States,  1 1 

Berlin,  Congress  of  (1878),  13,  14,  63. 
Treaty  of,  80 

Berne  and  Freyburg,  Cantons  of,  Tays  Jc 
Vaud,  hypothecated  to,  by  House  of 
Savoy,  83 
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Bernard  (M.).  166 

Berthold,  Duke  of  ZahringeD,  373 

Beust  (Count),  182,  447 

Bingham's  Antiquities  of  the  Christian 
Church.  364 

Bishops,  Powers  of,  344 

Blackstone,  Commentaries,  50,  204,  235 

Bluntschli,  Droit  international  codifie 
(1870),  47,  50,  135,  136,  139,  147,  269, 
271,  277,  412 

Bodinus,  De  BopublicA,  59 

Bondholders,  foreign,  Circular  of  Lord 
Palmerston  as  to  the  position  of,  9. 
Letter  of  Mr.  Hammond  respecting 
(1871),  12 

Boniface  (Su),  Abp.  of  Mayence,  360 

Vra.,  871,  378,  386 

Bonn,  Conference  at,  491 

Bossuet,  Declaratio  Cleri  Gallicani,  403 

Botschafter,  246 

Bougeant  (Pire),  Histoire  du  Traite  de 
Westphalie,  424 

Bourbon  (Cardinal  de),  525 

Bowyer's  Headings,  97 

Boyer*8  Annals  of  Queen  Anne,  235 

BramliaU's  Just  Vindication,  354 

Brazil,  Kagulations  of,  respecting  Consuls, 
312 

Bre««lau,  Treaty  of,  80 

Briefs,  Papal,  436 

Bristol  (Bishop  of),Plenipotentiaiy  at  Peace 
of  Utrecht,  252 

Broom's  Legal  Maxims,  94 

Buckingham  (Duke  of),  Libel  against,  by 
InoyoBa  and  Colonna,  Spanish  Ambassa- 
dors, 203 

Bull,  In  CoenA  Domini,  395-399,  431. 
Pastor  ^temus.  425.  Qui  Chriftti 
Domini,  436,  487,  527.  De  Salute, 
479 

Bullae  Circumscriptionum,  480 

Bullarit  Bomani  Continuatio,  S.  Pontificum 
Clementis  XIIL,  Clementis  XIV.,  Pii  V., 
&c.,  coUegit  And.  Adv.  Barberi,  torn.  1 
—10.,  in  7  vols,  folio.  Rom.:  18S5— 45. 
Tom.  1,  2.  3,  Clemens  XIII. ;  torn.  4., 
Clemens  XIV.;  tom.  5—10.,  Pius  V., 
397 

Bullarium  Magnum  Homanum,  a  B.  Leone 
Magno,  usque  ad  S.  D.  N.  Benedictum 
XIIL,  cura  et  studio  L.  et.  A.  M.  Cheru- 
bini,  ediiio  ftovissimot  juxta  exemplar 
liamaf  19  tom.  in  16.,  folio.  Luxemb. : 
1727—68,  397 

Burke,  Tracts  on  Popery  Laws,  168,  601. 
Speech  on  Bill  for  the  Relief  of  Pro- 
tectant Dissenters,  350 

Burleigh  (Lord),  161,  206,  207 


Butler  s  Historical  MemcMrs  of  the  Roip^l 
OitholicB,  603  j 

Bynkershoek,  De  Dominio  Maris,  51,  d?       , 
QuBestiones  J\ui%  Publici,  61,  58,  l&^i      I 
166,  178,  179,  181.   182,   241,  344.    I^ 
Foro  L^tomm,  133, 136,  137,  138, 1^ 
140,   141.  142,  160,   156,   157,  179.  1?«V      | 
187,  188,   189,  190,   194,   195,  196,2*1, 
203,  205,  210,  218,  220,  221,  222,  22i. 
225,  226,  227,  241,  246,   247.  255,  2o:. 
327,  623.     De    Culta  Religionis  P^r- 
grins    apud    yeteres    Bomanoe,    34.i, 
349 


Cabinet  of  scarce  and  celebrated  Tracts,  5, 
90 

Cadiz,  Governor  of.  Arrest  of  the  Jhx'z 
Consul  by,  326 

Ciesar,  De  BeUo  Civili,  168 

Oimbray,  Peace  of  (1 529),  8 1 .  League  of. 
signed  by  Margaret  of  Au£»tr3a  in  t^ 
name  of  Charles  V.,  179 

Camden's  Hist,  of  Elizabeth.  137,  161, 2^*^ 
207 

Campo  Formio,  Peace  of,  37 

Canals,  Ship,  Treaty  between  GnaX 
Britain  and  the  United  States  as  to 
Neutrality  of,  93 

Canning  (Mr.),  Speech  of,  on  the  Indepen- 
dence of  South  America,  22,  23 ;  on  the 
Address  of  the  King's  Speech  on  OpeniDS 
of  Session  (1822),  27.  Reply  o^  to  Re- 
monstrance of  Spanish  Minister  oo  B^ 
cognition  of  South  American  Repoblis, 
29-32.    Administration  of,  67 

Canning  (Sir  Stratford),  495 

Canon  Law.     See  Corpus  Juris  Canonici 

Canterbury  (Abp.  of),  Letter  of,  to  Jeru- 
salem, 511,  537 

Caraffa,  Papal  Legate,  Henry  II.  of  FraDv-? 
absolved  from  Obligation  of  Oath  by.  82 

Cardinal  Ambassador,  double  Allegiance 
of,  345 

Cardinals,  514-526 

Castillo,  Coimcil  of,  242 

Castro  (Gabriel  Pereira  de),  459 

Cavour  (Count),  Note  of,  to  Sardinian  Minis- 
ter at  Berlin.  1860,  470 

Cellamare,  Ciise  of,  for  Conspiracy,  213 

Ceremonies,  Maritime,  61 

Chace  (Judge  of  American  Court),  OjunioD 
of,  respecting  the  Construction  of  Treatj 
of  Peace  ^rith  Great  Britain,  124 

Chalcedon,  Council  of,  638 

Chalmers,  Collection  of  Opinions,  130 

Charlemagne,  361 
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Cbarg^  d' Affaires,  what  Class  of  Ministers, 
250.  Ceremonials  due  to,  ib.  Their 
Letters  of  Credence,  to  whom  addressed, 
265,  266.  Arriml  of,  at  foreign  Court, 
notified  to  Minister  for  Foreign  Affairs, 
260 
Charles!.,  183 

II.,   Ambassador    of,  rejected  by 

France,  161 

VI.  (Emperor),  89 

VIIL  408 

Charles-le-Martel,  369 
Chateau  Cambresis,  Peace  of  (1660),  81 
Chatillon  (Cardinal  de),  525 
Che-foo,  Convention  of  (1876),  283,  341 
China,  Treaties  between,  and  other  Nations 
with  respect  to  Consols,  283.     Consuls 
in  the  free  Ports  of,  340.    Powers  of 
Ditto,  ih. 
Chouans,  the,  Negotiation  of  the  French 

Government  with,  167 
Christian  Countries,  modem  Consulates  in, 

270 
Christina,  ex-Queen  of  Sweden,  149,  160 
Chrysostom  (St.),  344 
Church,    Connection  of,  with  State,  346. 
Collegium  lieition,  351 .    Under  Constan- 
tino, 352,  393.    Identity  of,  with  State, 
363.     Collision  between,  and  State,  368. 
See  Eeligion 
Churches,  Catholic,  not  in  Communion  with 
Home— Greek,    English,  Scotch,  Irish, 
Colonial,  American,  493 
Cicero,  Do  Officiis,  70,  100.    De  Finibus, 
105.    De  Invent.,  108.    Phil.,  167.    In 
Verrem,  218.     De  Leg.,  347,  349.    De 
Div.,  349 
Civilians,  Opinions  of,  on  certain  Questions 
relating  to  Privileges  of  Ambassadors, 
161,  162.    On    Ambassador  aiding    in 
Treason  against  Sovereign  to  whom  sent, 
205 
Citizens,  Protection  of,  in  foreign  Countries, 

3,8 
Civil  Jurisdiction,  Exemption  of  Ambassa- 
dors from,  in  Countries  to  which  accre- 
dited, 220 
Clarendon  (Lord),  Remarks  of,  in  House  of 
Lords,  as  to  Treaty  between  Austria  and 
the  Porte  (1853),  79 
Clarendon,  Constitutions  of  (1164),  369, 

496 
Clement  V.,  371,  388,  402 

VI.,  402 

VII.,  82 

XIIL,  435 

XIV.,  435. 

Clemcntinae.    See  Corpus  Juris  Canonici 


Clothaire,  Constitution  of,  366 

Clunet,  Du  d^faut  de  validity  de  plusieurs 
Traits  diplomatiques  conclus  r^cemment 
par  la  France,  68 

Code.  See  Roman  Law.  NapoUon,  237. 
De  Commerce  (French),  311 

Coke  (Lord),  Institutes,  183,  203 

Colletta,  Storia  del  Reame  di  Napoli,  460 

Collier's  Ecclesiastical  History  of  Great 
Britain,  369,  500,  501 

Collision  of  Treaties,  126.     See  Treaties 

Colonna  (Spanish  Ambassador),  Case  of,  for 
Libel  against  Duke  of  Buckingham,  208 

Colours,  Orders  of  British  Crown  to  Ships 
of  War  as  to,  65.  Gise  of  the  Master  of 
the  Steamship,  Lord  of  the  Isles,  for 
carrying  illegal  Colours,  ib.  Penalty 
for  hoibting  prohibited  Colours,  ib,  66 

Comity,  with  respect  to  commorant 
Foreigners,  4 

Comyns,  203 

Concordata^  i8ij<?  Papacy.  IIi>toryof,  404. 
German,  411 

Concordat,  of  (1855),  between  Austria  and 
Rome,  447;  of  (1859),  ceases  (1870),  be- 
tween Rome  and  Spain,  455;  of  (1857), 
with  Portugal,  459 ;  with  Wurtemburg 
(1857),  488 

Confirmation  of  Treaties,  Modes  of,  81 

Confiscation  of  Debts  due  to  British  Sub- 
jects by  French  Government,  14,  15 

Congress  of  Vienna.     See  Vienna 

Congresses,  at  which  Sovereigns  and  Re- 
presentatives have  met,  58 

Consolato  del  Mare,  266 

Constance,  Council  of  (1414),  403 

(Cardinal  de),  525 

Constantino,  Church  under,  352.  Division 
of  the  Roman  Empire  by,  into  four  Pre- 
fectures, 353 

Constantinople,  English  Ambassador  at, 
Case  of,  209.  Patriarch  of,  353.  Rela- 
tions with  Russian  Church,  537,  538 

Consuls — 
Historical  Introduction,  265.     Character 
and  Functions  imparted  to,  1 5..  InEti- 
tntion  of  Consulates,  ib. 
Modern  Consulates  in  Christian  Cotmtries, 

270.  Entitled  to  special  Protection, 

271.  Enquiry  into  the  Constitution  of 
the  Consular  Sen-ice  by  a  Committee 
of  the  House  of  Commons,  271,  279. 
Not  entitled  to  Privileges,  &c.,  of  a 
Representative  of  State,  264,  Not 
fimiished  with  Credentials,  except 
when  also  ChargU  dt Affaires,  ib. 
Amenable  to  criminal  and  civil  Juris- 
diction of  foreign  State,  t^.    Places  of 
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Consuls — continued. 

Worship  in  their  House,  rarely  ac- 
corded, 272.  Arrest  and  Imprison- 
ment of,  273.  Ciise  of  Imprisonment 
of  Mr.  Pritchard,  British  Consul  at 
Tahiti,  by  French  Commandant,  273. 
Privileges  of,  275.  Acts  relating  to 
foreign  Consuls  in  British  Territory, 

275.  Extent  of   their    Jurisdiction, 

276.  Cases  in  American  Courts  as  to, 

277.  Consul  trading,  278.  Natives 
of  the  State  to  which  sent  sometimes 
appointed,  279.  Appointment  of  Vice- 
consuls,  who  by,  ib.  Treaties  relating 
to,  List  of,  280.  Usnge  of  Nations 
derived  from  said  Treaties,  284.  Trea- 
ties illustrating  Status  of  Consuls,  286 

Duties  and  Powers  of,  287.  Lav  of 
United  States  respecting,  287.  In- 
structions to,  issued  by  Great  Britain, 
288.  Appointment  of,  280.  Rights 
and  Privileges  of,  200.  What  Flag 
they  may  hoist,  291.  Statutes  re- 
lating to,  291.  Slave  Trade  Acte,  292. 
Duties  of,  in  respect  to  British  Ships 
in  Foreign  Parts,  292,  303-^11 ;  in  re- 
spect to  Trade  and  Commerce,  293. 
Advice  and  Assistance  to  be  given  by, 
to  British  Subjects,  293.  Naturalised 
British  Subjects  to  be  treated  as 
British  Subjects  by,  294.  To  corre- 
spond only  with  Local  Authorities, 
295.  CertiBcates  granted  by,  296. 
Vice- Consuls,  Consular  Agents  and 
Pro-consuls.  297.  Powers  of,  with 
respect  to  Marriages,  300.  Amended 
Instructions  to,  issued  (1877),  309.  Re- 
gulations respecting,  promulgated  by 
foreign  Powers  for  the  Direction  of 
their  Subjects,  311.  Consular  Re- 
gulations of  the  United  States  (edition 
of  1881),  312 

Decisions  of  Municipal  Tribunals  as  to 
Privileges  of,  326.  Arrest  of  the  Dutch 
Consul  by  the  Governor  of  Cadiz,  ih. 
Claim  of  the  Dutch  for  the  Privileges 
of  an  Ambassador  for  their  Consul  at 
Genoa,  326.  Quarrel  between  Republic 
of  Venice  and  Papal  Government'  on 
account  of  Outrages  on  Consuls  of 
Republic,  327 

(France)  Decision  of  the  Cour  Royale  de 
Paris  ^833),  in  the  Case  of  M.  Gir- 
lier  d  Abaunza,  Consul  General  of 
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Language  employed  in  IVeaties,  &c.,  66 
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Louis  XL.  216,  343,408 

XII.,  408 

Xin.,  428 

XIV.,  66.  179,  428,  480 

XVI.,  66 

Louisa  of  Savoy,  179 
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C616bres,  6,  20.  26,  43,  60,  149,  206,  r.'\ 
211,  213,  214,  216,  230,  237,  243.  F^-. 
de  Trait^s,  149,  286,  434.  Noot.  Ile^ 
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Duke  recognised,  43 

Mehemet  Ali,  Action  brought  against,  1  r 
M.  Solon,  145 
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ex-Queen  of  Sweden,  150 
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Moser,  Die  Gesandten  nach  ihren  Bechten 
und  Pflichten,  252 
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the  French  Chambers  (in  1860),  442. 
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Nuncios,  248,  527 


O 


Oath,  formerly  taken  as  a  Security  for  Per- 
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to  be  taken  by  Boman  Catholic  Bishops 
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between  the  Period  of  Promiilgation  of 
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Trent,  401.  Pragmatics  and  Pragmatic 
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411.  The  Council  of  Trent,  and  its 
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Vatican  Council  (1870),  400,  425,  442, 
639.  International  Relations  of,  with 
foreign  States  in  which  a  Roman  Catholic 
Church  is  established,  427.  Monitorio 
di  Parma,  484.  Relations  of,  with 
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Papal  Govemment,  Quarrel  of  the,  with 
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bates in  Parliament  on  the  Aflbirs  of 
Greece  and  the  Claims  of  Don  Paciilco 
(June,  1850),  3.  In  the  Oise  of  Mr. 
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Penalty,  the,  for  Ships  carrying  prohibirc^ 
Colours,  56 

Pendtint.     See  Colours 

Pepin  d'Heristal,  359 

Pepin-le-Bref,  360,  361 

Peray  (M.  Michel  du),  409 

Personality  of  Ambassador,  Exemption  of. 
from  Ciyil  Jurisdiction  of  fbreign  Couu- 
tzy,  221.     See  Ambassador 

Peter  the  Great,  Czar  of  Russia,  Assump- 
tion of  title  of  Emperor  by,  42 
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Petite  E^lise,  La,  437 
Philip  of  Swabia,  373 

II.,  of  Spain,  Order  of,  with  respect 

to  maritime  Honours,  53 
.III.,  of  France,  384 


•  lY.,  the  Handsome,  385 


PhilUmore*8  (Burn's)  Ecclesiastical  Law, 
497.  Case  of  the  Seizure  of  the  Southern 
Envoys,  169,  170 

PhiUipps'  Kirchenrecht,  362,  379,  388, 
402,  403,  413,  431,  445,  446,  468,  478, 
483,  484,  486 

Philippines,  Spanish  (Governor  of  the,  has 
the  right  to  send  an  Embassy,  165 

Pierre  Pithou,  429 

Pius  IX.,  his  territory  added  to  the  King- 
dom of  Italy,  471,  472.  Letters  of,  to 
King  of  Prussia,  477, 479.  Letter  of,  to 
Archbishop  of  Paris  ( 1 865),  442.  Ency- 
clical letter  of  (1848),  538 

Pichler,  Dr.  A.,  532,  534,  538 

Plaisance,  Cardinal  de,  525 

rianck,  Geschichte  der  Christlich-kirch- 
lichen  Gesellschaftsverfassung,  358 

Poland,  Treaty  of,  with  Prussia  (1773),  66. 
Crown  Jewels  of,  pledged  to  IVussia,  83 

Polybius,  348, 349 

Pomponius,  194 

Pope,  the,  Correspondence  of,  with  the  King 
of  Sardinia,  32.  How  elected,  514. 
Legates  of,  626.  Deposition  of,  529. 
For  other  matters  connected  with,  tee 
Papacy,  &c. 

Portalis  (Jean  Etienne),  347,  370,  401, 
493 

(Vicomte  Frederic),  348,  394,  401, 

423,493,513,530 

Porte,  the.    See  Ottoman  Porte 

Portugal,  Berolt  of,  from  Spain,  28.  Trea- 
ties of  Alliance  and  Guarantee  with 
Great  Britain,  93.  Ambassador  of, 
admitted  by  England,  161.  Law  of,  as 
to  Privileges  and  Exterritoriality  of 
Ambassadors,  237.  Belations  of,  with 
Rome,  456 

Posen,  Treaty  of  ( 1807),  487 

Pothier,  Evans*  Translation  of,  94,  104, 
105,113,124 

Pragmatic  Sanctions,  88,  404.    See  Papacy 

Praemunire,  Statutes  relating  to,  496,  497 

Prefectures,  Division  of  the  Boman  Empire 
into,  by  Constantino,  353 

Prendergast,  The  Law  relating  to  Officers 
of  the  Navy,  bb 

Pritchard  (Mr.),  British  Consul  at  Tahiti, 
Arrest  of,  by  French  Commandant,  273 

Proclamations,  insulting,  Bight  of  Bedress 
for,  47 


BBL 

Protection,  Bight  of  Citizens  to,  in  foreign 
Countries,  3 

Ph>testant  Succession  in  England,  Treaties 
of  Guarantee  relating  to,  85,  89.  States 
(German),  Belations  with  Bome,  455 

Protocols  in  Papers  laid  before  Parliament, 
77,  135 

Provisors,  Statute  of,  496 

Prussia,  King  of,  accepts  the  Title  of  Em- 
peror of  Germany  (1871),  42.  Cessions 
made  by,  to  Saxony  guaranteed  by 
Treaty  of  Tienna  (1815),  93.  King  of, 
cited  into  a  Dutch  Court  in  the  matter  of 
Succession  to  the  Principality  of  Orange, 
142.  Enactments  as  to  Privileges,  {»;., 
of  Ambassadors,  238.  Begulations  as 
to  Consuls  put  forth  by,  312.  Belations 
of,  with  Bome,  453.  Letter  of  King  of, 
to  Pius  IX.,  477,  479 

Putman,  J.  L.  E.,  De  usu  linguss  Latinse  in 
vita  civili  causisque  maxime  publids,  65 

Putter,  198 

PuttUngen  (De),  288 

Pythagoras,  191 

Pyrenees,  Peace  of  the  (1659),  81 


Q 


Quadruple  Alliance,  the  (1718),  66 
Quanta  cura  (Papal  Encyclic),  400,  425, 

442 
QuintilianuB,  102,  111,  126 
Qui  Christi  Domini  (Bull),  436,  437 


Badstadt,  Peace  of  (1714),  66 

Banke,  360,  361,  438 

Batification  of  Treaties,  79 

Bavenna,  Archbishop  of,  197,  861.  Exar- 
chate of,  860 

Baynaldus,  402 

Bayneval  (De),Instit.  du  Droit  de  la  Nature 
et  des  Gens,  845 

Bechburger,  Enchiridion  Juris  Ecdesias- 
tici  Austriaei,  445 

Becognition  of  States,  20,  32.  Occasion 
for  its  Application,  21.  Of  two  kinds, 
virtual  and  formal,  22.  Of  Titles  of 
Dignity,  41 

Becopilacion  de  Leyes,  237 

Btoiance,  Lettres  de,  263 

Beiffenstuel,  Jus  Canon.  Univ.,  395,  521 

Beligion,  and  the  State,  343.  Bight  of 
State  to  superintend  within  its  territorial 
Limits  all  religious  Doctrines,  &c,  346. 
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The  Cbnrcli  a  Collegium  licitum,  351. 
Connexion  between  Church  and  State 
identical  with  Connexion  between  the 
Church  and  the  Roman  Empire,  352. 
The  Roman  Empire  under  Constantine, 
divided  into  four  Prefectures,  353. 
Prefectures  divided  into  Dioceses  or 
Vicariates,  353.  Ecclesiastical  Patri- 
archates of  Rome,  Constantinople,  &c., 
ib.  Tendency  and  Object  of  Christianity, 
354.  The  Church  during  the  Time  of 
Fepin-le-Bref,  361 ;  of  Charlemagne,  ib. 
Identity  of  Church  and  State,  863. 
Growth  of  Authority  and  Pretensions  of 
the  Pope  after  Death  of  Charlemagne, 
364.  Collision  between  Church  and 
State,  368.  Rights  claimed  by  temporal 
Sovereign,  Jura  majestatis  circa  sacra, 
368.  Claim  of  Roman  Pontiff  to  Title 
of  Pope,  to  the  Exclusion  of  all  other 
Bishops,  ib.  The  Corpus  Juris  Canonici, 
371.  See  Papacy  and  Corpus  Juris  Ca- 
nonici, &c. 

Republics  (South  American),  Recognition 
of,  by  Great  Britain,  31 

(French),  29,  31,  67 

(great),  tiieir  rank  among  States,  61 

Responsfdes,  197 

Retz,  Cardinal  de,  525 

Revolution,  French  (1791),  31,  72,  435 

Revue  Etrang^e,  238 

Rhine,  Confederation  of  the,  43 

Richard  I.,  Captivity  of,  in  Austria,  215 

Richelieu  (Cardinal),  Refiisal  of,  to  receive 
Grotius  as  Ambassador  from  Sweden  to 
France,  164.  Arrest  of  Elector  Palatine 
by,  215 

Rights  incident  to  Equality  of  States.  See 
Equality.  Of  Sovereigns.  See  Sove- 
reigns 

Rib  de  la  Plata,  Treaty  between,  and  Great 
Britain,  32 

Ripperda  (Duke  of),  Case  of,  242 

R(^olph,  Emperor,  354 

Rome,  ancient,  192.  When  Christian 
Church  planted,  852.  Pope  of.  See 
Papacy 

Roman  Catholics,  Report  from  Committee 
on  Regulation  of,  in  foreign  Countries, 
433 

Roman  Law,  Passages  referred  to : —  Page 

Vilest,  Lib.  I.  t.  ii.  2  349 

Lt.  iii.  3  139 

Lt.  iii.  17  110 

„  L  t.  iii.  23  98 

„  L  t.  iii.  24  100 

L  t.  iii.  26  104 

Lt.  iii.  27,  28    104 


BOM 

Roman  Law — coutmued. 
Digest, 


Pa|e 


Lib.  L  t.  iii.  29.  30  112 

Lt.  iii.  37,38   S« 

I.  t.  vii.  1, 1 

107 

II.  t.  xiv.  1  pr. 

59,97 

n.  t.xiv.6     73, 1< 

II.  t.  xiv.  27.  4 

l:!6 

IL  t.  xiv.  39 

109 

n.  t,  XV.  9 

1?3 

II.  t,  xviii.  1 

190 

HI.  t.  i.  1.  8.  5 

178 

IIL  t.  iv.  1 

351 

IV.  t.  ii.  12 

2i0 

V.  t.  i.  22 

2i^ 

V.  t.  i.  24.  26 

190 

V.  t.  i.  28 

22.5 

V.  t.iii.20.&. 

em 

V.  t.  iii.  23 

101 

VIII.  t.  ii.  23 

107 

X.  t.  iv.  19 

no 

XII.  t.  i.  20 

m 

XIV.  t.  vi.  7,  s.  3 

lis 

XVL  t.  i.  8.  14 

113 

XVm.  t.  i.  21 

1C9 

XVm.  t.  i.  33 

109 

XIX.  t.ii.  15.8,^ 

1  105 

XIX.  t.  ii.  18 

10^ 

XXIV.  t.  i.  5 

113 

XXIV.  t.  i.  52 

105 

XXVn.  t.  i.  13,  2 

no 

XXVIIL  t  i.  21 

106 

XXX.  t,  xxxix.  6 

107 

XXXII.  t.  i.  69 

m 

xxxrxti. 

225 

XXXIX.  t.  ii. 

225 

xxxrx.  t.  iii. 

225 

XLIV.  t.  Ui,  2 

108 

XLV.  t.  i.  38, 18 

109 

XLV.  t.  i.  80 

104 

XLVILt.x.  18     48,49 

XLVIL  t.  xxii. 

351 

L.  t.  i.  25 

134 

L.  t  vii.  4 

178 

L.  t.  vii.  8 

224 

L.  t.  vii.  17 

194 

L.  t.  xvi.  1 

100 

L.  t.  xvL  6 

110 

L.  t.  xvi.  5Q 

100 

L.  t.  xvi.  126 

102 

L.  t.  xvi.  195 

107 

L.  t,  xvi.  219 

110 

L.  t  xvil.  2 

179 

L,t.xvii.34  98,105 

L.  t.  xvii.  45 

126 

L.  t.  xvii  67 

105 

L.  t.  xvii.  81 

123 

L.t.xTii.114  98,105 

L.  t  xvii.  172 

109 

INDEX. 


697 


BOM 


SOY 


Roman  Law — continued.  Page 

Codex             Lib.I.t.ii.19,23,26  351 

,,                        1. 1.  iii.  861 

I.  t.xiT.  12  97 

n.  t.  iii.  29  189 

III.  t.  xxxix.  6  107 

IV.  t  Ixi.  8  240 
„  IV.  t  Ixiii.  3-4  184 
„                       V.  t.  xiii.  107 

„  IX.  t.  XXX7.  Q  49 

XI.  t.  xxix.  8 

Institutes,       Lib.  IV.  t.  iv.  48 

2Vbwrffo,         Lib.  VL  cc.  ii.  iii.         197 

CVn.  c.  i.  106 

„      CXXm.  c.  XXV.  xxvi.  197  627 

CXXXI.  c.  i.  382 

Ross,  Bishop  of.    See  Leslie 

Rossi,  Letter  of  Guizot  to,  441,  442 

Royal  Honours,  59 

Navy,  Ships  of.  Contempt  in  British 

Merchant  Vessels  to  pass  without  making 
required  Salutes,  57 

Roumania,  Recognition  of  the  King  of,  43, 
72,    Religion  of,  494 

Rousset,  Supplement,  82 

Rubens  employed  as  an  Ambassador,  182. 

Russell  (Lord  John),  Letter  of,  to  Sir  J. 
Hudson,  33,  470.  Speech  of,  on  the 
Rasso-Dutch  Loan,  117 

Russell,  On  Grimes,  228 

Russia,  Assumption  of  Title  of  Em- 
peror of,  by  Peter  the  Great,  42.  Treaty 
of,  with  Denmark  with  reference  to  mari- 
time Honours,  57.  Claims  Precedence 
over  other  States,  62.  Convention  with 
Great  Britain  and  Eiog  of  Netherlands 
(1815),  Russo-Dutch  Loan,  117.  Treaty 
of,  with  Great  Britain  (1831),  119. 
Enactment  of,  as  to  Disputes  against 
Members  of  the  Embassy,  238.  Regula- 
tions as  to  Consuls  put  forth  by  (1820), 
312.    Relations  with  Rome,  494 

Russian  Church.     See  Constantinople 

Russo-Dutch  Loan,  Conduct  of  Great 
Britain  with  respect  to  the,  116.  Con- 
ventions entered  into  respecting,  117, 

119.  Motion    of    Mr.    Hume    in    the 
House  of  Commons  in  1847,  respecting, 

120.  Motion  of  Lord  Dudley  Stuart  in 
1854,  122 

Rutherforth,  94,  96,  98,  99 
Ryswick,  Treaty  of,  66,  81 


Sa  (Da),  Brother  of  Portuguese  Ambassa- 
dor, Case  of,  for  Murder,  211 


Saalfeld,  40,  41,  270 

Safe  Conduct,  Cases  of  Seizure  of  Ambas- 
sadors without,  198 

Salisbury  (Lord),  Promise  of,  to  the  Bond- 
holders of  Tiukish  Loans,  13 

Salutes,  when  used  in  maritime  Cere- 
monials, 53,  54,  56 

Salvage,  United  States  Consular  R^gula^ 
tions  respecting,  323 

Samwer,  Recueil  de  Traits,  536,  636 

Sardinia,  Relations  with  Rome,  464.  King 
of,  Letter  to  Pius  IX.  (1860),  32,  470. 
Proclaimed  King  of  Italy,  472 

Sauter,  Fundam.  Jur.  Eccl.  Cathol.,  405 

Savigny,  94,  96,  106,  107,  109,  110,  132, 
361,  366,  419 

Saxony,  Relations  of,  with  Rome,  486 

Scheldt  (the),  Attempt  to  open  the  Navi- 
gation of,  by  Emperor  of  Austria,  50 

Schmalz,  40,  41,  76,  78 

Schmauss,  28,  63,  66,  81,  82,  84,. 87,  88, 
90,  402 

Schoell,  Archiyes  historiques  et  politiques, 
438 

Schram,  Institutiones  Juris  Ecdesiastici 
Publici  et  Privati,  &c.,  446 

Schrockh  (J.  M.),  Christliche  Kirchenge- 
schichte,  368,  413 

Scottish  Eccles.  Journal,  536,  687,  539 

Scots  (Mary  Queen  of).     See  Mary 

Scott  (Sir  William),  127.    See  Stowell 

Sea,  maritime  Ceremonials  at,  when  can 
be  claimed,  52,  53 

Seamen,  Relief  of  Distressed,  303,  309. 
Deceased,  Wages  and  Effects  of,  310 

Senard  (M.),  443,  471 

Seneca,  112 

Servia,  Recognition  of,  as  a  Stat^,  72 

Shakespeare,  376,  378 

Ships  belonging  to  Sovereigns,  Exterri- 
toriality of,  140,  141,  147.  Duties  of 
Consuls  in  respect  to,  292,  303-311 

Sismond  de  Sismondi,  Hist,  des  R^p.  de 
rital.,  467 

Soller  (M.),  Case  of,  328 

Solon  (M.),  Case  of,  145 

Sophia  (Princess),  Succession  of,  to  the 
British  Throne,  89 

Sourdis,  Cardinal  de,  525 

South  American  Republics,  Mr.  Canning's 
Reply  to  Spanish  Minister  on  Recog- 
nition of,  29-31 

Southern  Envoys,  seixure  of,  169,  170 
Sovereigns,  Assumption  of  New  Titles  by, 
40-44.  Rights  of,  Subjects  of  Intei^ 
national  Law,  133.  International  Status 
of,  ib.  Sovereignty  of  State  may  be  in- 
vested in  one  or  more  Individuals,  129. 
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Bights  of,  at  Home,  135;  abroad,  ih. 
To  redress  in  foreign  Courts  of  Justice, 
ib.  Jurisdiction  of  foreign  Courts  over 
Suite  of,  while  in  foreign  country,  137. 
Exemption  of,  from  Criminal  Jurisdic- 
tion, ib.  Privileges  of  Exterritoriality 
extended  to  moveable  Effects  of  foreign 
Sovereigns,  139.  Exempt  from  Custom 
Duties,  ib.  Exterritoriality  of  Ships  of 
War  belonging  to,  140.  Distinction 
between  moveable  and  immoveable  pro- 
perty of,  140.  Practice  of  English 
Courts  in  favour  of  Exemption  of,  in 
matters  of  private  Contraet,  142.  De- 
cisions in  French  Courts  respecting  Inde- 
pendency of,  144.  Disputes  between,  as 
to  the  Bight  of  Ownership  of  private 
Property,  where  to  be  tried,  147.  How 
far  the  Armies  of  a  Nation  may  bo  em- 
ployed in  yindicating  the  private  Bights 
of,  148.  Injuries  affecting  Family  of, 
148.  Bights  of;  cease  on  his  civil  as 
well  as  on  his  natural  Death,  149.  De- 
position or  Abdication  of,  t^.  Foreign 
Sovereign  becoming  Suitor  in  the  Courts 
of  another  Country,  160.  Cannot  sue  in 
the  name  of  their  Ambassadors,  153. 
Bight  of  Embassy  during  Minority  of, 
lo^ed  in  Begency,  163.  May  waive 
Bights  due  to  them  in  the  person  of 
their  Ambassador,  189. 

Spain:  claims  Precedence  over  other  States, 
62.  Becomes  Guarantee  for  Succession 
to  British  Throne,  after  Death  of  Queen 
Anne,  90.  Law  of,  as  to  Privileges,  &c., 
of  Ambassadors,  237.  Begulations  pro- 
mi^gated  bv,  respecting  Consuls,  311. 
Belations  of,  with  Borne,  448 

Spiritual  Powers,  foreign.    See  Papacy 

Spittler,  Geschichte  des  Papstthums,  384 

Springer  (Swedish  Merchant),  Case  of, 
243 

Stahl,  Beitrage  zur  rufsischen  Eirchen- 
geschichte,  537 

Stanhope  (Lord),  English  Ambassador  at 
Madrid,  242 

Stanley  (Lord),  Speech  of,  on  the  With- 
drawal of  our  Ambassador  from  Mexico, 
25 

State  Papers,  81.    See  Papers 

States,  North  American.  See  United  States 

States,  Bights  of,  incident  to  Equality,  1, 
2.  Bight  of,  to  protect  their  Citizens 
in  foreign  Countries,  3.  Debts  of,  8. 
Becognition  of,  20.  Marks  of  Honour 
and  Bespect  between,  45.  Insults 
offered  to,  47,  50.  Bight  of,  to  confer 
what  Titles  of  Dignity  they  please,  49. 


Compet6n(7  of,  to  renooiice  BightB,  59. 
Bules  with  regard  to  Precedence  at  Goo- 
ferences,  t5.  Bight  of,  to  internatioiBl 
Privileges  not  affected  by  Change  cf 
Constitution,  61.  Bank  of,  62.  RigLts 
of,  respecting  language  to  be  emploTad 
in  international  communications,  65 

Status  of  Consuls,  Treaties  illustrsticz. 
284.  International,  of  foreign  spiritQ.il 
Powers,  346 

Statutes  of  Italian  Government  respectir.^ 
the  Pope,  63,  470 


Statutes  bbfebbed  to. 
25  Edw.  m.  St.  4 

sL  5,  c.  22 

38  Edw.  in.  St.  2 

13  Bich  II.  St  2,  cc.  2,  3 

16  Bich.  IL  c  5 

2  Hen.  IV.  c.  3 

3  Hen.  Y.  st.  2,  c.  4 

32  Hen.  YI.  c.  1  (Ireland)  all  Statutes 
against  ProAnsors  in   Eng- 
land and  Ireland  to  be  kept 
in  force 
2  Edw.  lY.  c.  3 
7  Edw.  lY.  c.  2  (Against  Bulls 

from  Borne) 
10  Hen.  Yni.  c.  5.      (An  Act 
against  Provisors  to  Bome) 

23  Hen.  YUI.  c.  20.  (An  Act  re- 

straining payment  of  An- 
nates ta  the  See  of  Bome) 

24  Hen.  YIU.  c.  12.    (The  greet 

Statute  forbidding  Appeals 
to  Bome,  under  Pain  of 
Pramunire) 

25  Hen.  YIII.  c.  19.  (Act  of  the 

Submission  of  the  Cleigy, 
and  the  Bestraint  of  Ap- 
peals) 

25  Hen.  YIII.  c.  20.  (Act  for 
Nonpayment  of  Firstfruits 
to  the  Bishop  of  Bome) 

25  Hen.  YUI.  c  21.  (Concern- 
ing Peter's  Pence  and  Dis- 
pensations) 

28  Hen.  Yin.  c.  13.  (Ireland.) 
An  Act  against  the  Autho- 
rity of  the  Bishop  of  Bome 

28  Hen.  Yin.  c.  16.  (As  to  Dis- 
pensations and  Licenses 
heretofore  obtained  from 
the  See  of  Bome) 

28  Hen.  Yin.  c  19.    (Ireland.) 
The  Act  of  Faculties 
1  Eliz.  c.  1,  8.  86 
5  EHx.  c.  1* 


Pac? 

493 
497 
497 
497 
497 
497 
497 


497 
497 

497 

497 


497 


497 


497 


497 


497 


497 


497 

497 
382 
497 
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Statutes  referred  to — continued.  Page 

13  EHz.  c.  2  497 

12  &  13  Wm.  m.  c.  2  90 

7  Anne,  c.  12     227,  232-235,  382 

26  Geo.  HI.  c.  84  511 

65Geo.ni.  c.  115  117 

3  Geo.  IV.  c.  110  56 

4  Geo.  IV.  c.  91  301 
5Geo.IV.  c.  113  292 
6  Geo.  IV.  c.  23  338 
6  Geo.  IV.  c.  78  299 
6  Geo.  IV.  c.  87  291,  299,  341 
6  Geo.  IV.  c.  108  56 

2  &  3  Will.  IV.  c.  81  117 

3  &  4  Will.  IV.  cc.  50,  53  66 

4  Will.  IV.  c.  13,  8.  11  66 

6  Vict.  c.  6,  8.  1  512 

6  &  7  Vict.  c.  94  338 

Q  98  292 

8  &  9  Vict.  c.  87,  8.  10  56 

12  &  13  Vict.  c.  68  299,  300,  302 

13  &  14  Vict  c.  3  *  243 

14  &  15  Vict.  c.  99,  8.  7  129 

15  &  16  Vict.  c.  26  275 

17  &  18  Vict.  c.  104  56,291 

c.  120  56 

18  &  19  Vict.  c.  42  299 

c.  91  291 

24  &  25  Vict  c.  121  275 

25  &  26  Vict  c.  63  291 

30  &  31  Vict  c.  24  291 

31  &  32  Viet  c.  46  291 

33  Vict  c.  14  295 
33  &  34  Vict  c.  14                     291,295 

34  Vict  c.  1  510 
36  &  37  Vict.  c.  59  292 

c.  86  291 

c.  88  292 

g^  9j  299 

38  &  39  Vict.  c.  66  502 

39  &  40  Vict  c.  46  292 

c.  80  276 

41  &  42  Vict  c.  67  339 

42  &  43  Vict  c.  33  291 

c.  38  292 

44  &  45  Vict  c  68  275 

Stephen  II.  (Bishop  of  Rome),  360 

Stephens'  (Blackstone),  204,  235 

Story,  American  Constitution,  94, 126, 181. 
On  the  Conflict  of  Laws,  15 

Stowell  (Lord),  Judgment  of,  in  the  Caro- 
line, 170,  171,  172,  335,  336;  in  the 
Indian  Chief,  335,  336 

Stripe,  Annals  of  the  Church,  150. 

Stuart  (Lord  Dudley),  Motion  of,  in  House 
of  Commons  (1854),  respecting  Busso- 
Dntch  Loan,  122 

Suarez,  94 


Suite  of  Ambassador,  Exemption  of,  from 
Ciyil  Jurisdiction  of  foreign  Countiy,  226 

Sully  (Due  de),  French  Ambassador,  Case 
against  one  of  Betinue  of,  for  Murder,  207 

Sweden,  Treaty  of  Guarantee  between, 
and  Great  Britain  (1856),  93.  Treaty 
of,  with  England  (1666),  127.  Bela- 
tions  of,  with  Rome,  488 

Switzerland,  Alliance  of,  with  France 
(1777),  81.  Treaties  of  Guarantee  re- 
specting, 93.    Relations  with  Rome,  488 

SyUabus,  the,  400,  425,  442 

Syra  and  Tenos,  Abp.  of,  537 


Tahiti,  Arrest  of   Mr.  Pritchard,  British 

Consul  at,  273 
Talbot  (Lord  Chancellor),  Judgment  of,  in 

Barbuifs  Case,  329-331 
Taparelli,  P.  Luigi,  364,  356,  367 
Taxes,  Exemption   of  Ainbaseador  from, 
239.    Exemption  of  Consuls  from,  320. 
See  Income-tax 
Teschen,  Treaty  of,  (1799),  80,  88 
T^tot,  Repertoire  des  Trait^  de  Paix,  460, 

636 
Theodosius  II.,  358 
Thomassinus,  Vctus  et  Nova  Eccles.  Dis- 

cipl.,  512,  626 
Thuanas,  Histor.  sui  Temporis,  395,  416, 

418 
Thurloe's  State  Papers,  209 
Tientsin,  Treaty  of  (1868),  283,  341 
Tillot   (Du),   Minister  of   the  Duchy  of 

Parma,  434 
Tindal,  210 

Titles  of  Dignity,  Recognition  of,  by  States, 
40.    Assumption  of  new,  41.    Right  of 
States  to  confer,  49.    Ecclesiastical,  an 
Act   to  prevent  the  Assumption  of,  in 
Great  Britain,  610 
Top-sail  to  be  struck  by  Merchant  Shipji, 
when  passing  a  ship  of  the  Royal  Nary,  57 
Trade,  Duties  of  Consuls  in  respect  to,  293 
Treaties,  Language  of,  65.    Right  of  every 
independent  State  to  enter  into,   69. 
Fidelity  in  observance  of,  69.    Treaty- 
breaking  State,  70.    Writers  upon,  ib. 
Subject  of,  ib.    Object  of,  7 1 .    Parties 
to,  ib.     Period  of  Time  when  con- 
tracted,   ib.     International    Engage- 
ments not  strictly  Treaties,  73.    Con- 
sidered with  reference  to  Occasion  and 
Object   of,   73.    Whether   contracted 
for  d^nite  or  ind^nite  Period,  ib. 
Who    may   contract,   ib.     Between 
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Treaties — continued. 

States  professing  different  Beligions, 
74.  Sobordinate  Corporations  in  a 
State  cannot  enter  into,  with  a  foreign 
State,  75.  Beciprocal  Consent  of  both 
contracting  Parties  indispensable  to 
the  Valid! ty  of,  t6.  Difiference  between 
priyate  Contracts  and  pnblic  Treaty 
with  respect  to  Consent  of  Parties  to, 
76,  76.  Bevoking  Consent  to,  ib. 
How  Consent  expressed  or  signified, 

78.  Declaration  of  Consent  need  not 
be  in  Writing,  78.  Most  be  positive 
and  clear,  ib.  What  may  be  the 
lawful  Subject  of,  ib.  Cannot  contain 
Engagements  inconsistent  with  those 
made  with  other  States,  ih.  Cannot 
contiun  Engagements  contrary  to 
Morality  and  Justice,  78.  Invalid  on 
the  Ground  of  physical  Impossibility, 

79.  Batification  of,  by  Goyernment 
of  contracting  Country,  ib,  .Confirma- 
tion of,  80.  Adhesion  by  new  Sove- 
reigns to  old  Treaties,  t6.  Beoewal 
of,  U.  Modes  of  confirming  and 
securing  Performance  of,  81.  Confir- 
mation by  Oath,  ib.  Hostages,  82. 
Pledges,  ib, 

0/ Guarantee.— Different  kinds  of,  84, 
85.  Of  Westphalia  (1648),  guaranteed 
by  France,  Sweden,  and  the  German 
Principalities,  86.  Of  Hanover  (1725), 
between  Great  Britain  and  Russia, 
confirming  the  Guarantee  of  the  Treaty 
of  Westphalia,  87.  Of  Teschen  ( 1 779), 
guaranteed  by  France  and  Russia,  88. 
Respecting  the  Pragmatic  Sanction,  88, 
89.  Respecting  the  Duchies  belonging 
to  the  Crown  of  Denmark,  89.  Aa  to 
the  Succession  to  the  British  Throne 
after  the  Death  of  Queen  Anne,  89. 
Of  London  (1832),  respecting  the 
Kingdom  of  Greece  under  the  Gua- 
rantee of  France,  Great  Brit^iin,  Russia, 
and  Bavaria,  91.  Of  London  (1839), 
respecting  the  Neutrality  of  Belgium, 
92.  List  of  Treaties  of  Guarantee 
between  Grei^t  Britain  and  other 
States,  92,  93 
Interpretation  of,  94.  What  is  meant  by 
interpretation,  95.  Distinction  be- 
tween Laws  and  Covenants  or  Trea- 
ties, 96.  Interpretation,  authentic, 
97.  Usual,  98.  Doctrinal,  98.  Gram- 
matical, 98.  Literal,  99.  Construc- 
tion of  WordJs,  100.  Different  Mean- 
ings to  same  Term  in  a  Treaty,  101. 
Technical   Words    to    be   construed  ] 


Treaties,  Interpretation  of—conimtui, 
according  to  technical  Meaning,  101. 
Doubt  as  to  Intention  by  nneertai37 
or    Impropriety   of    Language,    lOi. 
Logical  Interpretation,  102.    Gencni 
Rules  for,  102.     Ambiguity  in  Tenr.s 
of  Treaty,    106-108.      Doubts  tr.a 
Impropriety  of  Expression,  109.    Ex- 
tensive   Interpretation,     111.     K^- 
strictive    Ditto,  113.      Infloenes    d 
Necessity  upon    the   PerformsDee  of 
the    Obhgation,   115.     Treaties  cos- 
eluded  to  preserve  Balance  of  Povfr 
liable  to  Change,  116.     Conv6nti-!i< 
entered  into  by  Great  Britain  viih 
the  Netherlands  (1814)  and  Enssu 
(1816),  with  respect  to  the  Russ> 
Dutch  Loan,  116,  121.    Rule  of  la- 
terpretation  when  unforeseen  and  un- 
provided   for    Events    occur.     Pro- 
visions in  Treaty   in   expectation  of 
particular    Events,    122,    123.     Ex- 
amples as  to  Limit  or  Extension  cf 
Agreement  expressed  in  Treaties,  bov 
construed,   123.      Things   &voaralile 
and    things   odious,   how  constiued. 
124 
ColUtian    of. — ^Kules    regarding,    126. 
Stipulation  which  is  permissive  yields 
to  one  that  commands,  ib,    Stipol^- 
tion  to  be   performed  at  any  ticie 
yields  to  one  to  be  performed  forth* 
with,  127.  ProAt6iV<>ry  Stipulation  pre- 
ferred over  one  which  is  imperdtrt, 
127.    A  particular    has    FreoadeDcc 
over  a  general  Stipulation,  Ut.    Tro- 
hibilion  with  Penalty  attached,  Pre- 
ference over  that  winch  has  not,  ih. 
Rule  derived   from  Consideration  of 
Dat«8  of  Treaties,  128.     More  cousi- 
derable  of  two  Duties  to  have  P^efe^ 
enoe,  ib.     Effect  of  War  and  snh^ 
quent  Peace  upon  existing  Treaties, 
1 30.     Cases  decided  in  the  British  and 
American  Courts,  involving  tbe  Con- 
struction and  Interpretation  of  Tres- 
ties,  130,  131 
Treaties    (particularly    referred   to).— 
Treaty  of  Amity,  Commerce,  and  Nari- 
gation  between  Great  Britain  and  the 
United  Provinces  of  Bio  de  la  Plats 
(Feb.  2,  1825),  32.    Congress  of  Aix- 
la-Chapelle  (1818),  43,  64.     Of  Psris 
(1814),    43.      Congress     of    Vienna 
(1815),   48,  66.     As  to   Salutes  br 
Ouns,  52.    Of  Aix-la-Chapelle  (174S). 
63,   66,  82,  84.     Of  London  (171S) 
(Qnadruple    Alliance),    63,   66.   Of 
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Treaties  referred  to — continued, 

Utrecht  (1718),  63,  65.  72,  102.    Of 
Nimegaen,  65.    Of   Ryswick  (1697), 
65,   81.     Of  Baden  (17U),  66.    Of 
Rad8tadt(1714),66,  Of  Vienna  (1726), 
and  (173S),  66.    Between  Poland  and 
Pmssia  (1773),  66.     Of   Westphalia 
(1648),  71,  80, 86,  87.  Of  Paris  (1866), 
76.  77,  136.     Of  London  (1871).  77, 
135.    Of  Madrid  (1526),  81.  Of  Cam- 
brai  (1529),  81.     Of  Chateau  Gam- 
bresis  (1659),  81.    Of  Munster  (1648), 
81.   OfRyswick(1697),  81.   Of  Han- 
over (1725),  87.    Of  London  (1832), 
91,92.    Of  London  (1839),  92,93.  Of 
Guarantee  between  Great  Britain  and. 
the  other  European  Powers,  92,  93. 
OouTention  between  Great  Britain  and 
theNetherlands(1814),  116.  Between 
Great  Britain,  Russia,  and  the  Nether- 
lands (1815),   117.    Between    Great 
Britain  and  Russia  (1831),  119.     Of 
Kainardgi     (1774),     167.      Between 
France  and  the  Hanse  Towns  as  to 
places  of  Worship  in  Houses  of  Con- 
suls (1716),  272.   Relating  to  Consuls, 
list  of,  280-284.    Of  Nankin,  between 
Great  Britain  and  China  (1842),  340. 
Of  Tientsin  (1858),  341.    Convention 
of  Chefoo  (1876),  341.     Of   Passau 
^   (1552),  486.   OfPosen  (1807),  487.   Of 
Augsburg  (1^^^)>  ^86.  Convention  be- 
tween the  Pope  and  the  Canton  of  St. 
Gall  (1845),  489.    Of  London  (1852), 
536.    Of  London  (1863),  536 
Trent,  Council  of.  International  Status  of 
Papacy  between  Period  of  the  Promul- 
gation of  the  Canon  Law  and,  346,  401. 
Period  of,  and  its  effect  upon  Interna- 
tional Relations,  416-418,  448 
Tribunal  Civil  de  la  Seine,  327 
Tripoli,   Treaty  between    Great   Britain, 
France,  Italy,  and  the  Ottoman  Porte, 
respecting  Consular  Jurisdiction  in,  283 
Tunis,  French  Protectorate  established  in 

(1881).  270 
Turkey,  European,  her  Claim  to  Rights  as 
Member  of  the  Community  of  Nations, 
72.    Treaties  of  Guarantee  respecting, 
93.    Treaties  between,  and  other  Nations 
with  respect  to  Consuls,  283.    See  Otto- 
man Porte 
Tuscany,  Relations  of,  with  Rome,  441 
Twiss  (Dr.),  Duchies  of   Schleswig   and 
Holstein,  86,  89.    Law  of  Nations,  180. 
Letters  Apostolic,  503 
Two  Sicilies  (The),  Treaty  of,  with  Holland 
(1 753),  279.    Relations  with  Rome,  457 
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Ulpian,  70 

United  States  (The),  Recognition  of,  by 
France,  29.  Re^al  of,  to  recognise 
the  Blockade  of  Matamoras,  25.  De- 
cision of,  as  to  Recognition  of  States,  39. 
Regulations  of,  as  to  deception  of  foreign 
Ministers,  65.  Treaty  between,  and 
Great  Britain  as  to  Neutrality  of  Ship 
Canals  between  Atlantic  and  Pacific 
Oceans,  93.  Decision  in  Supreme  Court 
of,  as  to  Construction  of  a  Treaty  with 
Great  Britain,  123.  Consular  Rf^lations 
promulgated  by,  Edition  of  1881,  812. 
Laws  of,  as  to  Consuls.    See  Consuls 

Universities  of  Europe,  Expositors  of  In- 
ternational Law,  384 

Utrecht,  Treaty  of  (1713),  63,  66,  72,  102. 
The  Bishop  of  Bristol,  Plenipotentiary  at 
Peace  of,  252 


Valentinian  III.,  358,  423 

Valin,  270 

Van  Espen,  444 

Van  Hoey  (M.),  Dutch  Ambassador  to 
France,  Case  of,  211 

Vatican  Council  (1870),  346,  400,  425, 
442,  492,  638 

Vattel,  1,  3,  4,  8,  20,  40,  41,  44,  45,  47,  49, 
60,  61,  60,  61,  68,  70,  73,  74.  75,  76,  78, 
79,  80,  82,  83,  84,  86.  95,  99,  100,  101, 
109,  111,  115,  122,  124,  125,  126,  133, 
156,  167,  168,  160,  163,  165,  172,  176, 
177,  183,  184,  186,  187,  188,  189,  201. 
203.  216,  221,  222,  224,  241,  247.  249, 
250,  263,  256,  266,  261.  269,  271,  278, 
326,  346.    American  edition  of,  336 

Vendeans,  the.  Negotiation  of  the  French 
Government  witi,  167 

Venerabilem  (Decretal),  374.  See  Corpus 
Juris  Canonici 

Venice,  Claims  of,  to  maritime  Honours  in 
the  Adriatic,  67.  Quarrel  with  Papal 
Government  (1364),  on  account  of  Out- 
rages on  Consuls  of  Republic,  327 

Verona,  Congress  at  (1822),  59 

Vice- Consuls.    See  Consuls 

Viceroy  possesses  Right  of  Embas8y,164,165 

Vienna,  Congress  of  (1816),  43,  66,  72, 
149,  247,  252.  Treaty  of  (1725),  66, 88 : 
of  (1738),  66 

Virgil,  JEn,,  348 

Voltaire,  Essai  sur  les  Moeurs  et  TEsprit 
des  Nations,  380 

Von  Hontheim,  de  Statu  Ecdesise  et  legi- 
tima  Potestate  Romana,  445 
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Wachsmnth,  183 

Walter's  Kirchenrecht,  352,  376,  388, 390, 
476,  626,  527.  528,  529,  532 

Ward,  Law  of  Nations,  156. 161,  183,  203, 
204,  206,  213,  216,247,  379,  380 

Warnkonig,  Kechtsphilosophie,  69.  Inst. 
Juris  Bomani  Privati,  351 

Weimar  (Buke  of),  Becognition  of,  as  a 
Grand  Duke  at  the  Congress  of  Vienna 
(1815),  43 

Wellesley  (Lord),  Speech  in  the  House  of 
Lords  on  the  Motion  for  a  Committee  to 
inquire  into  the  State  of  the  Laws  affect- 
ing Roman  Catholics  (April,  1812),  348 

Wenck,  Cod.  Jur.  Gent.,  42,  66,  82,  272, 
279,  285 

Wendt  (Dr.),  Papers  on  Maritime  Legisla- 
tion, 278. 

Westphalia,  Treaty  of  (1648).  71.  80,  86, 
87,  247.  Papacy  from  the  Time  of, 
418 

Wheaton,  Elements,  40,  45,  51,  65,  68, 
177,  183,  217,  226,  227,  239.  History, 
66,  86,  88,  89,  156,  159,  251,  255,  256, 


ZOU 


259,  260, 261, 270.    Droit  InternalioBal, 

261.   Dana'sEdition  of,  25,  87,  169,  284 
Whitworth  (!&.),  230 
Wicquefort,  156,  164,  182,  183,  190,  195, 

203,  209,  216,  226,  241,  244,  258,  270, 

326,  327,  833 
Wife  of  Ambassador,  Privileges  of  Eb- 

bassy  extended  to,  226 
Wildman,94,  103,  156,  270 
Wolff,  99 

Worms,  Concordat  of  (1 122),  368 
WorUey  (Mr.  Stuart),  Speech  of,  in  Debates 

on  Cracow,  117 
Wrech  (Baron  de),  Case  of,  230 
Wurtembuig,  delations  of,  with  Borne,  4^ 


Z»icharia,  84,  414 

Zanzibar,  Consular  Jurisdiction  in,  340 

Zea  (M.),  Spanish  Minister,  Keply  of  Mr. 
Canning  to  the  Bemonstrance  of,  re- 
specting Becognition  of  South  Americaa 
Bepublics  by  Great  Britain,  29 

Zouch,  53,  134,  137.  166,  165,  167,  177, 
178,  203,  206,  212,  213,  218,  350 
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